A 
LAW GRAMMAR; 


INTRODUCTION. 


_ To THE 


Theory and Practice of Engliſh Juriſprudence, 


A . Ca. 
LAW GRAMMAR; , 
on, 4 N 
INTRODUCTION 


7 


TO THE 
THEORY AND PRACTICE 
| a OF | 
ENGLISH JURISPRUDENCE, 
4 TOR 8 


RUDIMENTS AND ILLUSTRATIONS 
} 
Or ; , 


1. THE LAWS OF NATURE, II 14, THE FOREST LAW, 

2. THE LAW OF GOD, | 15. THE GAME LAW, 

3. THE LAW OF NATIONS, 16, THE STATUTE LAW, 

4. THE LAW POLITIC, . THE MUNICIPAL LAW, 

5. THE CIVIL LAW, 18. THE RIGHTS OP PERSONS, 
6. THE COMMON LAW, 19. THE RIGHTS OF THINGS, 
7. THE LAW OF REASON, 20. CIVIL INJURIES, 

J. CENERAL CUSTOMS, 21. MODES OF REDRESS, 

9. ESTABLISHED MAXIMS, 22. CRIMES & MISDEMEANORS, 
10. THE ROMAN CODE, 23. MODES OF PUNISHMENT, 
u. THE CANON LAW, 24. THE COURTS OF JUSTICE, +-- 
n. THE MARINE LAW, If 25. 1a vecaBULA ARTIS, 

13. TAI MILITARY LAW, 26. A GENERAL INDEX. 


— —— 


LON DO N: 


PUNTED FOR d. c. J. AND J. ROBINSON, PATER-NOSTER=ROW g 
r. WHIELDON, FLEET-STREET; w. CLARKE, PORTUGAL» 
STREET 5; AND OGILVY AND SPEARE, MOLBORN, 


M4 DCC t. 


BRIT. 
NIC IAN 


A 


* 


LAW GRAMMAR; 


OR, AN. N 
INTRODUCTION 
| TO THE | 
' THEORY AND PRACTICE 


O F 


ENGLISH JURISPRUDENCE. 


CHAPTER THE FIRST. 


« INTRODUCTION. 


DHE Laws of England, like thoſe of every 
other civilized community, are eſtabliſhed 
upon the primitive relations which ſubſiſted 


among mankind in a ſtate of nature, independent of 


human inſtitutions, 

The general -foundation of the ſyſtem from which 

theſe primitive relations ariſe, is the nature of Max 

conſidered under three ſeveral circumſtances of his 

eultence. FigsT, With reſpe& to God, as the 

Mature of an all-wiſe, all- powerful, and benefi- 
B 


cent 


Burlamaqui, 
1. vol, 37.138. 


INTRODUCTION, 


cent Creator, from whom he has received his life, 
his reaſon, his liberty, and every other advantage 
which he enjoys. SECONDLY, With reſpect to him- 
ſelf, as a being compoſed of an organized body 
and a rational ſoul, endowed with many different 
faculties, prone to ſelf-love, and neceſſarily defiring 
his own felicity. TIR DIV, With reſpect to ſociety, 


as forming part of the ſpecies, and placed on earti 


near ſeveral other beings of a fimilar nature, with 
whom he is not only inclined, but obliged, by the 
condition of his nature, to hve in continual inter- 
courſe. Theſe three modes of exiſtence embrace al 
the particular relations of man; and impoſe upon his 
conduct, through every part of life, three great and 


eſſential duties, towards his God, himſelf, and his 


fellow. creatures. 


But human inſtitutions modify the precepts of na- 
ture, and introduce ſecondary relations among man- 
kind. Theſe new relations ariſe from viewing the 
whole race of mankind, as divided into many ſe- 
parate ſtates, commonwealths, and nations, and 
conſidering them with reſpect to each other; or from 
viewing the aggregate body of individuals of which 
each community is compoſed, and conſidering them 
with reſpect to the governors and the governed. 


To form, therefore, a juſt idea of the Rydiments 
of THE Mun1cieAL Law of England, it will be pre- 
viouſly neceflary to conſider, in a ſummary manner, 
the ſeveral kind of relations which accompany the 
eſtabliſhment of Civil Societies in general ; which 
we ſhall endeavour to do by giving particular def: 
aitions of the reſpective laws to which theſe relations 
have given birth, | 


CHAPTER 


TER 


DEFINITIONS OF PARTICULAR LAWS, 


CHAPTER THE SECOND. 
Definitions of Particular Laws. 


ROM what has been already obſerved of the na- T:+tor's El. ot 
ture of man, and his connections with ſociety, it C. L. 99- 
appears that all Law is either natural or inflituted ; Std en Fer. 
and that the power or authority which gives it ſanc- ' 
tion, and may be called its efficient cauſe, is either 
the voice of God _ natural reaſon, or the vo- 
luntary and arbitrary pleaſure of ſome being or be- 
ings properly authoriſed for this purpoſe. But this 
will appear more diſtinctly from the following defi» 


nitions of 


i. The Law of Nature in general. 

2. The Lato of Human Nature. 0 
3. The Law of Religion. 

4. The Law of Nations. 

5. The Political Law of Societies. 

6. The Civil Lato of Societies. 


_ — ——————_ 


$. 1. Of the General Law of Nature, 


Laws, in their moſt general fignification, are the Monteſ4q. Sp. 
neceflary relations ariſing from the nature of things; of Laws, b. r. 
and in this ſenſe all beings have their laws, the Deity © *: 
bs laws, the material world its laws, the intelligences 
luperior to man (a) their laws, the beaſts their laws, (a) Cicero de 
and man his laws. a — 

The exiſtence of a God, that is of a firſt, intelli- 
gent, and ſelf- created being, on whom all things de- 
end, as on their firſt cauſe, and who depends him- 

{it on no one, is one of thoſe truths which ſhew 
lhemſelyes to us at the firſt glance, by the many 
euident and ſenſible proofs which ſurround us on 
dem ſide. We behold an infinite number of objects 
Which fofm all together the aſſemblage we call the 
Univerſe : ſomething, therefore, muft have always 
wilted; for were we to ſuppoſe a time in which 


; B 2 there 


4 GENFRAL LAWS OF NATURE, 


Cumbecland's there was abſolutely nothing, it is evident that no- 

Law of Nat. thing could have ever exiſted; becauſe whatſoever m 

3 Prom. has a beginning, mult have a cauſe of its exiſtence, q 
129 1 fnce nothing can produce nothing. The chain there- 

3 fore and ſubordination of cauſes among themſelves, 10 

Cumb.EMays. which neceſſarily admits a firſt cauſe; the admi- di 

Burlam. 1a8. rable ſtructure, order, beauty, and regularity of the as 

| univerſe, which could not proceed from a blind fa- cre 

tality; and the exiſtence of intelligent beings, which m. 

neither chance nor motion could ever have produ- b 

ced; are all ſo many demonſtrations, that there muſt 

always have exiſted a Father of ſpiritual beings, an MW * 

Eternal Mind, the Source from whence all other be- ed 

ings derive their exiſtence, en 

As ſoon as we have acknowledged a Creator, it ml 

becomes evident that he mult have a ſupreme right Ml lee 

to preſcribe ſuch rules as he pleaſes for the govem · W du 

ment of the univerſe he created; for having given 4 
Paley's Philo exiſtence to all things by his own will, he may like. 
ſophy, 1 vo viſe, at his pleaſure, preſerve, annihilate, or change 

p- 66- b ; , , 

them. But as the ſcheme of creation was conceived 

by his 2vi/dom, and executed by his potver, ſo allo .! 


Monteſq. Sp. js it nreſery * : d N 5 
D it preſerved by his goodneſs: for being related , 


the univerſe as Creator, the rules by which he cre- mo 
ated all things are thoſe by which he preſerves them; ¶ fee 
he acts according to theſe rules, becauſe he made mu 
them; and he made them becauſe they are relative Wi Ps 
to his wiſdom, his goodneſs, and his power. d 


Theſe rules will be found in the fixed and inva- ben 
riable relations which ſubſiſt reciprocally among al lis 
parts of the univerſal ſyſtem. 

See the Intro In bodies moved, the motion is received, in- thol 
cactionto, creaſed, diminiſhed, or loſt, according to the re- (un 
Commenta- lations of the quantity of matter and velocity which ae 
nes, 3% 39 each of them poſſeſs; for when the Supreme Being du 
formed the univerſe, and created matter out of no- 
thing, he impreſſed certain principles upon that; Vu 
matter from which it can never depart, and with- 
out which it would ceaſe to be; and when be put 8. 
that matter into motion, he eſtabliſhed certain lau * li 
of motion to which all moveable bodies mult con- . 
for In. a 28 Tal þ 
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LAWS OF HUMAN NATURE. 
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vegetable and animal life are governed by laws 
more numerous indeed than thofe of motion, but 

ually fixed and invaritable. The whole progreſs 
of plants, from the feed to the root, and from thence 
to the feed again; thenncthod of animal nutrition, 
digeſtion, ſecretion, and all other branches of vital 
economy; are not keft to chance, or rhe will of the 
creature itſelt, but are performed in a wonderons 
manner, and guided by unerring rules laid down 
by the Great Creator. ; 

In thoſe beings who have neither the power 10 
think nor to will, theſe rules mult be invariably obey- 
ed ſo long as the being itſelf ſubſiſts, for its exiſt- 
ence depends on that obedience: and theſè general 
rules thus dictated by the Superior Being, and col- 
lectted from the facts which theie relations pro- 


duce, are denominated Tur GENERAL Laws of 
NATURE. | | | 


—_—_— 


—c—_— 


§. 2, Of the Laws of Human Nature. 


Max, conſidered as a phyſical or mechanical being, Monteſy. S 
Is, like other bodies, under the guidance and domi- of Laws, 4. 
nion of the general laws of nature; but he is alſo a 
tree and intelligent being, neceſſarily endued, from his 
tuation in the chain of created things, with both 
power to think, and liberty 70 20410. | 

Subject, however, from the finite nature of his Cumberland's 
conſtitution, to ignorance and error, the Creator, in ay ee 9 
us infinite goodneſs, has eſtabliſhed certain immu- 
able rules of human action or conduct, founded on 
thoſe relations of juſtice that exiſted in the nature of 
lungs antecedent to any poſitive precept, in which 
re contained the moral duties he indiſpenſably re- 
qures from his creature Max *, in the general regu- | 
ation of his behaviour (a); and on the practice of (a) Burlamag 
which all his happineſs depends (5). Thele are the ( Pufſen- 

* Such, among others, are duced the whole doftrine of the — 
wo principles ;“ that we ſhould law: Juris præcepta ſunt hac, lo- 16, 23, 30. 

\ live honeſtly, ſhould hurt no- refit-wivere, alternm non ledere, 1. Burlaman- 
« , and render to every one ſuum chigne tribrerc. Juſt. Inſt. 145+ 
due; to which three gene- Harris's edit p. 6. 1. Com. 40. 


Pecepts IVS TIN IAN has re- | 
B 3 exernal 


* 


< 
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1 LAS OF RELIGION, 


eternal laws of good and evil, to which the Creator 
himſelf, in all his diſpenſations, conforms; and which 
he has enabled human reaſon to diſcover, ſo far a 
(c) Taylor's leaſt as they are neceſſary for human actions (c), by 
Klem. of Civil enduing the human mind with the faculty of ſeeing, 
* 1 ing rig comparing, — judging, and pronoun- 
Grotius, 10. Cing (4) the moral deformity or moral neceſſity that 
1 L. there is in any act, according to its ſuĩtableneſs or un- 
Tay. El. C. L ſuitableneſs to a reaſonable nature. 
106. The dictates therefore of Right Reaſon, exerciſed 
in ſuch à manner as God who communicated it in. 
tended it ſhould be employed, are called, Taz 


. Laws or Human NarTuRE *, 


| ® Theſe laws are alſo defined fing good or refuſing evil, and im- 
to be certain propoſitions of un- pole an obligation to external ac. 
changeable truth, which direct tions, even without civil laws. 
pur voluntary actions, without chu+ Cumberland's Laws of Nature, z;, 

7 


— 
— 


$. 3. Of the Laws of Religion. 
Burlamaqui, SINCE the exerciſe of Right Reaſon brings us 


1 vol. p. 169- acquainted with/God as a ſelf- exiſtent being, and 


ſovereign lord of all things, and in particular as our 
Creator, Preſerver, and Benefactor, it follows, that 
we ought to acknowledge his abſolute perfection, 
and · our 'own dependance. This acknowledgment, 
by a natural conſequence, inſpires the mind with 
ſentiments of reſpect, love, fear, and adrhiration for 
the divine excellencies of our Maker, and with an 
entire ſubmiſſibn to his will, and teaches us to ho- 
nour, love, adore, and obey him. Love and grati- 
tude cannot be refuſed to a Being ſũpremeh benefi- 
cent; the fear of offending him is a natural effect 0! 
the idea we entertain of his juſtice and power; and 
obedience cannot but follow from the knowledge % 
his legitimate authority over us, and of his wildon 
and bounty in conducting us by the road the mol: 
agreeable to our nature and happineſs. The alem. 
blage of theſe ſentiments, deeply engraven in the 
heart, is called—P1ztry. iy” ; 
A mind penetrated with pious ſentiments, will na- 
turally find itſelf. diſpoſed to ſpeak and act ad - 
M 5 | nl 
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LAWS OF RELIGION. 


manner which reaſon points out as more conform- ' 
able to the divine will and perfections; and the rules 
of conduct which reaſon and piety ſuggeſt, con- 
ſtitute the firſt principles of the doctrines of 
MoRALITY. *' | 
Bur. beſide this manner of honouring God by fol- 
lowing the precepts of morality, a good mind will 
conſider it a pleaſure and a duty, not only to ſtrength- 
en in itſelf theſe ſentiments, but to excite them in 
others. Hence external worſhip, as well public as 
private, is derived; and the duties pointed out by 
the performance of this worſhip, which attaches man 
to God, and to the obſervance of his laws, by thoſe 
ſentiments of Lreſpe&, love, ſubmiſſion, and fear, 
which the peffections of a Supreme Being, and our 
entire dependance on him as an all-wite and all- 
bountiful Creator, are apt to excite in the human 
mind, conſtitute what we diſtinguiſn by the name 
o - NATURAL RELIG10N. | 
And if human reaſon were clear and perfect, un- 
ruled by paſſions, unclouded by prejudice, unim- 
pared by diſcaſe or intemperance, Max would re- 
quire no other guide to diſcover what theLaw of Na- 


ure directs in every circumſtance of life. But the ſe- pufenaort, 6. 


ductions of intereſt and miſtaken ſelf- love, the pre- 
judices of 1 the errors of education, and the 
evil habits of life, obſcure the cleareſt dictates of 


Right Reaſon ; and by the ſuggeſtions of ſenſe he is Monteſ-Sp. of | 
hourly hurried away from his moral duty by a thou- & 5: 


land impetuous paſſions, and is inceflantly tranſ- 

due the Jaws eſtabliſhed to promote his real hap- 

pinets, ET 
duch a being is every inſtant in danger of totally 


forgetting the precepts of. his Creator. The Divine u. Com. 43, 


Providence therefore, in compaſſion to the frailty, 
the imperfections, and the blindneſs of human rea- 
on, hath been pleaſed at ſundry times, and in di- 
vers manners, to remind him of his duty by the laws 
of religjon, and to diſcover and enforce its precepts 
byan immediate and direct revelation. The doctrines 
laus delivered, which are to be found only in the 
wy ſcriptures, are called TuELAWS of REVEALED 

R 4 REL1G10N, 


2 | LAW OF NATIONS. 


RELIGION, and appear on compariſon to be really 


a part of the original Law of Nature. 
Upon theſe two foundations, the Law of Nature 
and the Law of Revelation, depend all human laws; 
for being coeval with mankind; and dictated by God 
himſelf, they are of courſe ſuperior in obligation i 
any other, and are binding all over the globe, in all 
countries and all times: no human laws, therefore, 

are of any validity if contrary to theſe ; and ſuch of 
. them as are valid, derive all their force and all their 
authority, mediately or immediately, from this ori- 
ginal. 


. 


$. 4. Of the Law of Nations. 


MeeviiProdro. IN defining the Laws of Nature and Religion, we 

13 ot have conſidered mankind in their individual and m- 

Naz. 7 tural 1 as unconnected with any other con- 

Tayl. El. 129+ dition of ſociety than that which reſults from a (tate 
merely gregarious, | 

Hobbes de In this fituation, however, human nature canno! 

8 Jong ſubſiſt. Mankind, from a ſenſe of their own 


EdnsPrin. of Weakneſs, ſoon perceive that their mutual depend- 
Penal Laws, 3- ence upon each other is neceſſary to their mutual 


preſervation, The conſciouſneſs of this neceſſity, 
conjoined to the natural fondneſs of the ſpecies for 
ſociety, becomes an inſtinctive principle of union, 
and induces them to quit the unlimited but preca- 
rious enjoyments of individuals, for the great! 
ſecurity and more permanent advantages which 
REasox points out as capable of being derived from 
the formation of a collective body, and the eſtabliſh: 
ment of ſociety. 
Monteſq. Sp. When ſociety is once formed, government reſult 
3 of courſe; rules of conduct and covenants are then 
f introduced; and the moral duties of benevolence, 
juſtice, and adherence to compacts, become as err 
dent to the human underſtanding, as they are eſlen 
tial to human happineſs. 
Puſſendork, But as it is impoſſible for the whole race of man. 
bk. 7. c. 1 kind to F united in one great ſociety, they mu! 
Ff. 1 1. 9+ 4.4 neces 
1. Bl. Com. 
43. 


LAW OF NATIONS. | 9 


neceſfarilydivide into many; and form ſeparate ſtates, 
| commonwealths, and nations, entirely independent 


ature of each other, and yet liable to a mutual intercourſe. 

aus; As none of theſe ſtates, however, will acknowledge 

God a ſuperiority in the other, the law by which this in- 

on to tercourſe is to be regulated, cannot be dictated by 

in all either. ; | 
fore, Taz Law or Nar1oxs, therefore, is a ſyſtem 4. Bl. Con. 
ch of MW of rules deducible by natural reaſon from the princi- $% $7: 

their ples of natural juſtice, and eſtabliſhed by univer- 


al conſent among the civilized inhabitants (a) of the 
world, in order to decide all diſputes, to regulate all 
ceremonies and civilities, and to enſure the obſer- 
vance of juſtice and good faith in that intercourſe 
which muſt frequently occur between them and the 
individuals belonging to each ; or they depend upon 


ori- 


u, we mutual compacts, treaties, leagues, and agreements 
id m- between the reſpective communities; in the con- 
r con- ¶ ſcruction of which there is alſo no judge to reſort to 
a (tate BY but the law of nature and reaſon, being the only one 
in which all the contracting parties are equally con- 
anno: WI verſant, and to which they are all equally ſubject. 
T owl | 
nad (a) *All countries,” ſays Mon- ceive Ambaſſadors, and underſtand 
Pe teſquieu, © have a law of nations, the rights of war and peace. The 
nutual not excepting the Jroquors them-, miſchief is, that their law of na- 
-eſfity ſelves, though they devour their tions is not founded on true prine 
* 0 piitoners ; + for they ſend and re- ciples. Bk. 1. ch. 3. p. 8. 
union, f ; 
prect- | 
es $. 5. Of Political Law. 
which 
d from Tur primitive and original ſociety which nature See Burlama- 
ablilh · N cltabliſhed among men, was a ſtate of equality and 5 Frinci- 


independence, in which each individual poſſeſſed the 2 


reſalb lier y of diſpoſing of his perſon and his property af- 
re the WY ter the manner he judged moſt convenient to his 
olence, Bi happineſs, on condition of his acting within the li- 
as eiu mus of the Law of Nature, and of his not abuſing it 
e ellen to the prejudice of other men: and if mankind, du- 
mg the tim» they lived in natural ſociety, had ex- 


f "y iy conformed to nature's laws, nothing would have 
Y . ea wanting to compleat their happineſs; nor would 
nec? 


there 


| 
| 
| 
| 
| 
J. 
| 
[ 
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POLITICAL LAW. 


there have been any occaſion to eſtabliſh a ſupreme 
authority upon earth. They would have lived in a 
mutual intercourte of love and beneficence; in x 
fimplicity without ſtate or pomp; in an equality 
without jealouly ; ſtrangers to all ſuperiority but 
that of virtue, and to every other ambition but that 
of being diſintereſted and generous. 

But they were not long directed by the perfect 
rule of nature; the vivacity of their paſſions weak- 
ened the force of nature's law, the ſtrongeſt op- 
preſſed the weakeſt, they poſſeſſed nothing in tran- 
quillity, they enjoyed nothing in repoſe, their na- 
tural liberty degenerated into wild licentiouineſ, 
and they were reduced to the moſt frightful and moſt 
melancholy fituation. To ſcreen themſelves, there 
fore, from the evils with which they were afflicted in 


a ſtate of nature, it was neceſſary that a multitude 


of individuals ſhould unite in ſo particular a man- 
ner, that their preſervation mult depend an each 
other, to the end that they remain under the necel- 


ty of mutual aſſiſtance, and by this junction of 


ſtrength and intereſts, be able not only to repel the 
inſults againſt which each individual could not fo 
eaſily guard, but. alſo to reſtrain thoſe who ſhould 
attempt to deviate from their duty, and to promote 
more eficctually their. common advantage, 

For this purpoſe, two things were neceffary. 
FissT, To unite for ever the wills of all the mem- 
bers of the ſociety in ſuch a manner, that from 
that time forward they ſhould never defire but one 
and the ſame thing, in whatever related to the end 


and purpoſe of ſagiety, SgcoxDLY, It was requi- 


ite to eltabliſh a ſupreme power, ſupported by we 
ſtrength of the whole body, (by which means they 
might overawe thole who ihould be inclined to dil 
turb the public peace} and to inflict a preſent and ſæu- 
ſible evil on ſuch as ſhould attempt to act contrary ta 
the public good. It is from this union af wills and 
of ſirength that the State or Bop Por1T1CK refults; 
and the rules of conduct preſcribed for the preſer. 
vation of the general welfare of the State are called 
Tux Political Law, = 

ö 11 


ETIVIL LAW. 


ne This general ſtrength, or political power, may be 

nana the hands of a fingle perſon or of many; and, 

1 4 as this power reſides, the form of government 

lite taxes its denomination. Thus, when the ſovereigp ; 

bu {i power is lodged in an aggregate aſſembly, con- Pie Phitet, 

hat WM fiſting of all the members of a community, it is nd Anal? 
called 2 DEMOCRACY ; when it is lodged in a Sidney's cele-" 

fen council compoſed of ſelect members, it is called Pars Treatee 

ak- an antsrocracy ; and when it is intruſted in the ment, bk. 2. 

op- hands of a fingle perſon, it takes the name of o- 

ran- Wl x4ancHy. I other ſpecies of goverument, 

m- therefore, are corruptions of, or reducible to, theſe 

els, three. 


noſt —— — 5 EE | ws 
Jin 9. 6. Of Civil Lare. 
tude 


The members of the community, befides thofe Monteſq. Sp. 
Political Latus which relate to the conſtitution and * Ts. 5. 
preſervation of the State, have alſo another ſer af 
ecel- . : 
laws, as they ſtand in relation to each other; and 


' 5 is the conjunction of their wills forms what is called 
„t ſo Nhe Civil State, fo the rules which each particular 
ould Nommunity eſtabliſhes for its own internal govern*, 
mote ment is called THE CIVIL LAW OF THE STATE, 


For, as amidſt the variety of human tranſactions 


Mary, it has been found that different ſyſtems of law 
nem. ill beſt ſuir different deſcriptions of people, every 
fron er of people has been left in a great meaſure at 
t one N ben to inſtitute ot ſtrike out ſuch a ſyſtem as beſt 


grees with their form of government, and the 
manner of their climate, time, conſtitution, and 


1 
15 ther circumſtances. JUSTINIAN, therefore, ſays, Juſt. Int. 
; they Nod quiſque populus fibi jus conſtituit id iꝑſius pro- * EVI 
i. i '4n ctvitatis, i vocaturgue Jus Civile, quaſ jus pro” © 


Num i fing Civitatis. 5 | 
-ary 0 The Civil Law is either merum et ſimpliciter civile, Te: El 
s And wr ana poſitive inſtitutions of 3 law-giver, gc de Ur. 
ofults; tuch only as bind from the ſanction given them ch. 20. 
prele· if! this authority; or what may be called jus civile 
Cad , where poſitive inſtitutions make ſome alter- 
4995 in the Law of Nature, either by adding to 
Ti: WF © faking from it, or elſe by determining and 
| limiting 


=. CIVIL LAW. 
; limiting what by farmer laws was 3ndetermi- 


nate. 


The Law of Natyre, therefore, may not impro- 
perly be conſidered as a text, and the Civil Law a; 
a comment; for Law in general is the reſult 
mp Sp. af and perfection of human reaſon, inaſmuch as it 
7.9 governs all the inhabitants of the earth; and 
therefore the Political and Civil Laws of each 
nation ought to be only the particular caſes in 
which human reaſon is applied. 2 


The Laws of England. 


See fu IHE Laws OF ENGLAND are generally divided 
Common Law, into two kinds: Lex non Scripta, the unwritten 
I or Common Law; and Lex Scripta, the written or 
Wood sI. 4. Statute Law. | 

Co. Lit. 11. b. 


110.b. 115-b. The Common Law is not only eonſtituted of the 
444-- 2. . 2 
Forteſcue in laws of nature, of nations, and of religion, the re- 
wtic, 28. ſpective ſignifications of which we have already 
efined, but of certain general and local cuſtoms, 
of principles and maxims, and of certain parti 
cular Laws. | s 


The Statute Law depends upon the will of the 
ſovereign power, or Legiſlature of the kingdom. 


Tux Lav:s thus conſtituted are, in their ordi- 
nary juriſdiction, confined to the territory 0! 
ExcLanD only, but are made to extend, with more 
or leſs reſtrictions, to thoſe places of which TH: 
EMPIRE OF GREAT BRITAIN is compoſed 


2:Bl.Can.931 The objects of them are the ſafety and preſerya 


Bacon's Ele- 8 Fu viduals 
ments, 77. tion of the perſons and the properties of ud 
Buller NA from civil injuries and criminal viclence, and t 


Prius, 2. romoting of that general peace and harmony 


Cremnton on 4 "0s f 
Courts, 7, upon which all the comforts and advantages o 
Te 


Li. nb. 9. fociery depend. 


- 


erm 


1pro- 
a as 
reſult 
as It 
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To obtain theſe ends, Courts of Juſtice are ne- 
ceſſarily inſtituted for the 3 of Pen ng. 
the laws, by affording relicf to the injured, an 


inflicting puniſhment on the guilty, 


Having therefore conſidered, in the two pre- 
ceding chapters, the laws which muſt neceſſarily be 
recognized on the eſtabliſhment of every ſociety, 
we ſhall proceed in the ſucceeding chapters to de- 
ſcribe, - zdly, The Common Law of England, with 
the grounds and foundation upon which it is raiſ- 
ed. qthly, 1 he Statute Law. 5thly, The parti- 
cular Places to which they extend. 6thly, The 
ſereral Objects they embrace. 9thly, The Courts 
of Juſtice ; to which we ſhall ſubjoin, 8thly, A 
ſhort Vocabulary of thoſe Words of Art, or Technical 
Expreſkons, peculiar to the Science of THE LAW. 


C HAP- 


i ia 
1 


1 roUNDATIONS Or COMMON LAY, : 


= 
* 
* 

* 


CHAPTER. THE THIRD. 


l. 

I. Of the Commont Law, and its Foundations, ; 

Tr Eee. HE Commox LA is ſo called becauſe it M 
La, Fret. 29 tze common municipal law, or rule of juſtice 0 


throughout the kingdom; for although there are 
divers particular laws, ſome by cuſtom applied to 
particular places, and ſome to particular cauſes; 
yet that law which is common t6 the generality of 
all perfons, places, and things, and hath a ſuperin- Ty 
tendency over thoſe particular laws which are onl; Nie 1 
admitted in relation to certain matters, is properly {heady 
the Common Law of England. , 
Hlale's Flt This is uſually called the Lex non Scriptu. Not ¶ edu 


Com Law . 2 
. 2. & 3. that the parts of which it is compoſed were meren chere 
#4». - oral, and communicated from age to age by word of Nnatu 
mouth; for all of them have tome monuments or man 


memorials of their exiſtence in writing, either in heart 
eſtabliſned maxims, declaratory ſtatutes, records cc Hexen 
pleas, books of reports, or tractates of learned tions 
men. But they are niroritten laws, becauſe their laws 
authoritative and original inſtitutions are not ſet. T! 
down or verbally expreficd in the ſame manner as mor 
the acts of the Legiſlature are, but have grown kind 
into uſe, and acquired their binding force and lclina 
power by long iinmemorial uſage, and the ſtrength com 
of general reception. The matter and ſubſtance ¶ blam 
of · tnem indeed are in writing, but the formal and the 
obligatory power of them grew by long uſe and trace 
cuſtom; for cuſtoms generally received and ad- mor 


' - mitted, gain, in this kingdom, the force of laws. T 

B Kee, It is cuſtom only which gives power ſometimes to rent 
Liv, p. 9% the Common Law, and ſometimes to the Civil natu 
- Law, in the reſpectixe courts wherein they are ue 
uſcd ; both of which are controyled by the rules be: 

of the Common Law, when they croſs the other that 

customs of the kingdom that are more generally ec 


received. "Wop c 
. | The | 


LAW OF GOD. 


on Law, as contradiſtinguiſhed from the Statute 
Law, are erected, may be divided into, 

1. The Law of God. 

2. The Lac of Reaſon. 

3. The General Cuſtom 7 the Realm. 

4. The Local Cuſtoms of certain Diſtricts. 

'5. Principles, Maxims, and General Rules. 


The foundations, therefore, upon which the Com- 


Law of Na 


and Nations, 


vol. 


[tice 6. Certain Particular Laws. 

are | 

d to 2 : 

= S. 1. The Law of God. 

y 0 ets 

rin. Tax Laws or Gop are the efficient cauſes of Burla 

bl; the Law of Nature; the principles of which, as al- 

cily ready obſerved, God ere, notified to man, .. 

i ſo as to enable him by the light of natural reaſon to 

Not N aeduce from thence his feveral duties. This law, 

rely Witherefore, which includes in it the precepts both of 
natural and revealed religion, being known to all 


mankind, and ſtamped as it were upon our very 
hearts, has the ſame force, and 1s equally binding in 


tions are founded on the Laws of God, ſo no human 
laws ought to be ſuffered to contradict them. 
The doctrines of this law are diſcoverable by that 


kind, and prompts them, by a natural bent and in- 


commendable, and to condemn others as bad and 
blameable, independent of reflection: to this ſenſe 
the faculty of reaſon is added, to enable us to illuſ- 
trate, to prove, to extend, and to apply what our 
moral inſtin& has before given us to underſtand. 


natural leave a man at his own liberty ; but which 
ae found neceſſary, for the benefit of ſociety, to 


that human laws have their greateſt force and effi- 
rk for with regard to ſuch points as are not in- 
erent, human laws are only declaratory of, _ 
| | "IP ac 


very part of the globe; for as all human inſtitu- 


moral inſtinct which inhabits the breaſts of all man- 


be reſtrained within certain limits: and herein it is. 


clination, to approve of certain things as good and Burlawaqui. 


There are, however, a, great number of indiffe- 1. Bl. Com. = 
rent points upon which both the divine law and the #3” 


16 


giflator has ſcope and opportunity to interpoſe, and 


' gotten by long ſtudy, obſervation, and experience, 


, Co Lit. 97» b. 


1. BV Com. 76. 


LAW OF REAS ON. | 


act in ſubordination to, the former. To inſtance Nong 


in the caſe of murder: This is expreſsly forbidden pert 
by the divine, and demonſtrably by the uatu¹jᷣl l lam; app 
and from thete prohibitions ariſes the true unlawful. Neat 
neſs of the crime. Thoſe human laws that annex viou 


a puniſhment to it, do not at all increaſe its moral 
guilt, or ſuperadd any freſh obligation in foro d. h 
ſcientie to abſtain from its perpetration. Nay, if any 
human law ſhould allow or enjoin us to commit it, 
we are bound to tranſgreſs that human law, or elſe 
we mult offend both the natural and the divine. Bu 
with regard to matters that are in themſelves indif. 
ferent, and are not commanded or forbidden by thoſe 
ſuperior laws; ſuch, for inſtance, as the exporting 
of wool to foreign countries ; here the inferior le- 


to make that action unlawful which before was not ſo. 


§. 2. The Law of Reaſon. 


Tux Law oF REASON, with reſpect to the natural 
duties of man, is of the fame import with the Lay 
of God; but conſidered as a foundation of the Laus 
of England with reſpect to civil obligations, ĩt is to be 
. — ſcientifically : for although it 1s ſaid that 
reaſon is the body, life, and perfection of law, and 
that nihil quod eſt contra rationem eſt licitum; yet its 
to be underſtood of an artificial perfection of reaſon, 


and not of every man's natural reaſon; for nemo n. 
citur artifex. 18 | 

This legal reaſon, ſays Sir Edward Coke, hath been 
fined and refined by an infinite number of grave 
and learned men, and by long experience grown t 
ſuch perfection, that the old rule may be juſtly ve. 
rified of it, Neminem oportet efſe ſapientiorem legibus: Wlhe (c: 
No man out of his own private reaſon ought to be In i, 
wiſer than the law, which is the perfection of reaſon. Th 

The law, therefore, preſumes that thoſe precedents Kin 
and rules which have been from time to time B due 


1 
1 


the conqueſts or acceſſion of gp nations anterior 


GENERAL CUSTOMS OP THE REALM, 


bliſhed by the Courts of Juſtice, were founded in the 
perfection of reaſon, unleſs indeed they manifeſtly 
appear to be abſurd and unjuſt; for although the 
reaſon upon which they were made may not be ob- 
vious at firſt view, yet ſuch a deference is paid to 
former times, as to ſuppoſe that they did not act 
without good conſideration. | 


CF . 


— 


— 


§. 3. General Cuſtoms of the Realm. 


Tur eſtabliſhment of Law in England is of very . __ 
high antiquity, but the government of the kingdom | rg 
having experienced many viciſſitudes from either ch. 2. 
to the coming in of William the Firſt, during which 
he original Britons were . — and incorporated 
with Romans, Picts, Saxons, Danes, and Normans, 

t becomes impoſſible to trace the firſt introductions 

of thoſe general cuſtoms which now conſtitute, in a 

ſirik ſenſe, che Common Law of the realm. It is 

Indeed igſiſted, with great admiration of the excel- 

lency of theſe cuſtoms, that during the time thoſe 

everal nations prevailed, the ancient cuſtoms of the Bacon's Ele- 

realm remained unaltered; but the probability is, as g P 3 

Lord Bacon has expreſſed it, that our Laws are as Reeves“, Hiſ- 

mixed as our language, compounded of Britiſh, P'? * 

Roman, Saxon, Danith, and Norman cuſtoms; and p. * * 
our language is ſo much the richer, ſo the Laws 

Ke the more compleat. ; 


Upon the acceſſion of William the Firſt, the Laws 
ommonly known by the name of Edvard the Con- 
er's Laws were the general and ſtanding Laws 
i this kingdom, being compoſed of the Daniſh, the 
lercian, and the Weſt Saxon cuſtoms which then 
revailed (a). By this code of Common Law, and (a) — _ 
Ihe ſeveral alterations which have been ſince made je 
Na it, Lord Hale 


calls it, is 


„ The proceedings and determinations in the printed. 
King's ordinary courts of juſtice, are guided and 


directed. 
C | 2. It 


GENERAL CUSTOMS OF THE REAL M. 


2. It ſettles, for the moſt part, the courſe in which 
land ſhall deſcend by inheritance. 

3. It ordains the manner and form of acquuing 
and transferring property. - 

4. It fixes the rules of expounding deeds, wills, and 
acts of parliament. 

5. It aſſigns the reſpective remedies of civil injuries 
and 

6. The ſeveral ſpecies of temporal offences, with 
the manner and degree of puniſhment. 


It alſo includes an infinite number of minute: 
particulars, which diffuſe themſelves as extenlively 
as the ordinary diſtribution of common juſtice re- 
quires. Thus, for example, 


That there ſhall be four ſuperior courts of record, 
' viz, the Chancery, the King's Bench, the Com- 
mon Pleas, and the Exchequer. _. 
8. That the eldeſt ſon alone is heir to his anceſtor, 
9. That property may be acquired and transferred 


by writing. 
10. That a deed is of no validity unleſs ſealed and 
| 1 8 
. That wills ſhall be conſtrued more fav ourably 
* deeds more ſtrictly. 
12. That money lent upon bond is recoverable by 
action of debt. 


13: That breaking the public peace fs an offence; 
and puniſhable by fine and impriſonment. 


All theſe are 68 that are not ſet down in 
any written ſtatute or ordinance, but depend mere!) 
upon immemorial uſage ; that is, upon the General 
Cuſtom, or the Common Law of the Realm, for 
their ſupport. 


d. 4- The Local Cu toms of certain Diſiricts, 


Another branch of the unwritten Laws of Eng: 
and are Particular Cuſtoms, or Laws which aject 


only the inhabitants of particular diſtricts; 8” as, 
12T, 


EC 


ting 
and 
ries: 
with 
nter 


wel 
fle- 


ord, 
m- 


ſtor. 
erred 


and 


Eng: 
afject 
145, 

1557, 
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ſome other parts of the kingdom; which ordains, 
among other things, which will be particularly men- 
tioned in conſidering Gavelkind as an eſtate, “ that 
not the eldeſt ſon only of the father thak ſucceed 
to his inheritance, but all the ſons alike,” Moſt 
of the Cuſtoms of this kingdom, variant from the 
Common Law, are founded on ſome particular points 


of convenience peculiar to the few places wherein 


they obtain: but the Cuſtom of Gavelkind lays 
claim to a more noble original, being derived from 
the univerſal law of the whole world ; for anciently 
all the children being. Equally near in blood, and 
entitled to the ſame affection and {ſupport from their 
parents, partook alike of the poſſeſſions deſcending 
from them, till the more refined policy of later 
ages choſe to raiſe diſtinctions where nature made none. 


Figsr, The Cuſtom of Gavelkiad in Kent, and Gaxelkind. 
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SECONDLY, The Cuſtom of Borough Engliſh, which Borough En- 


prevails in certain ancient boroughs; by virtue of lith. 
which the youngeſt fon ſhall inherit his father as to It. 165. 
the lands of which he is ſeiſed in fee ſimple or fec N 


tail, in preference to all his elder brothers. It is 


OY 106. 
Co. Lit. 10. 
2. Lev. 138. 


called Borough Engliſh, becauſe, as ſome hold, it 3. Keb. 478, 


rſt prevailed in England; and the reaſon of it 
lcems to be, that in theſe boroughs people chiefly 


maintained and ſupported themſelves by trade aad 


induſtry; and the elder children being provided for 
out of their father's goods, and introduced into his 
trade in his life-time, were able to ſubſiſt of them- 
telves without any land proviſion ; and therefore the 
lands deſcended to the young<lt ſon, he being in 
moſt danger of being left deſtitute (a). The law 
takes particular notice of the Cuſtoms both of Ga- 
velkind and Borough Engliſh; and therefore there 
5 no occaſion to prove that ſuch Cuſtoms actually 
exiſt, but only that the lands in queſtion are ſubject 


(a) Sce the Preface to 3. Mo- times of - ſleeping the firſt night 
n Reports, page „where it is with his vaſfal's bride ; ſo that the 
laid, that this cuſtom originated lands deſcended to the youngefr, 


tom the privilege which T1uE from the ſuppoſed illeguimach of 


FORD claimed during the feudal the eldelt child. 


1 


C3 ' thereta; 


{ 


? 


„ Vo.u6- * 


.:.(*) Co. 
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thereto; but all other private Cuſtoms muſt be par. 
ticularly pleaded, and as well the exiſtence of 155 
Cuſtoms ſhewn, as that the thing in diſpute is within 
the Cuſtom alledged. 


'TrirDLyY, The Cuſtom of Freebench ; by which a 
widow, in many boroughs, is entitled for her dower 
to all her huſband's lands; whereas at the Commo 


Law ſhe ſhall be endowed for one-third part only 


FovrTnALY, The Cuſtoms of Copyhold Manor, 
of which every one hath more or leſs, and which 
bind all the copyhold tenants that hold of the ſaid 
manors. The original of this tenure aroſe from 
grants of lands .made by lords to their villeins to 
Koll. Nes 236. Hold of them by baſe tenures: thoſe villeins or te. 
4 Co. . nants were enrolled on the lord's roll, and were faid 
Co. Copyli- 6 to hold by copy thereof; and were capable of taking 
Proc cb no greater. = — than at the will of the lord; for 
| otherwiſe they would have been enfranchiſed: yet 

to prevent the frequent ending of thele eſtates, they 
granted them in fee, but ſtill at the will of the lord, 
who, notwithſtanding ſuch grant, might have oulted 
them when he pleaſed; which being a very great in. 
convenience, was, it ſeems, altered by ſome pol: 
tive law, (though ſuch law does not now appeat) 
which preſerved their eſtates to them and their hein 
during their ſervices, but yet in other reſpects leſt them 
only eſtates at will. : | 


Freebench. 


Copyholders. 


Co. Lit. 76. 


457 


Firrnrr, The Cuftoms of London with regard 
to trade, apprentices, widows, orphans, and a vari 
of other matters; for this ancient city being the 
metropolis and chief town for trade and com: 
merce within the kingdom, it was neceſſary that # 

| ſhould have certain cuſtoms and privileges for i 
hetter government; which though derogatory from 
the general law of the realm, yet being for the be. 

*1efit of the citizens, and for the advantage of tho 

ho trade thereto and therefrom, have been con- 
firmed both by judicial determination and legiflat* 
authority. Conſuetudo preſcripta et legitima vince! le- 
gem *, If any of the Cuſtoms of London be plead: 
ed, and denied, and iſſue be taken thereupon, the 
. 5 \ Exiſtence 
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iſtence of it ſhall be tried by a writ directed to the 


Mayor and Aldermen, to certify whether there is ſuch 


\ cuſtom or not; and «hey ſhall make their certificate 
the mouth of cheir Recorder ore tenus; but the ex- 
fence of all other particular cuſtoms {hall be tried 


by a jury (a). 


(a) Appleton 
v. Stoughten, 
Cra. Car. 516, 
517. : 
SixTHLY, The Cuſtom of holding divers infe- Inferiorcouns 
jor Courts with power of trying cauſes in cities and 


ding towns; the right of holding which, when no 
royal grant can be ſhewn, depends entirely on im- 


memorial and eſtabliſhed uſage. 


SEveENTHELY, The Cuſtom of Merchants, or Lex 
Mercatoria, is a branch of the Law of Nations; for as 
no municipal laws can be ſufficient to order and deter- 
mine the very extenſive and complicated affairs of traf- 
fic and merchandiſe, neither can they have a proper au- 
thority for this purpoſe; theſe tranſactions being, with 
reſpect to foreign tra le, carried on between the ſub- 
jets of independent ſtates, and the municipal laws 
of one ſtate being no guide or rule of action for the 
ſubjects of another. The affairs of commerce there- 
fore are peculiarly regulated by this law of their 
own, which is compoſed of a ſyſtem of cuſtoms 
acknowledged and taken notice of by all commer- 
cial nations (b.) Theſe cuſtoms, although they 8 | 
differ from the general rules of the Common 333 yy mes 
yet 1 into it, and made a part of the general 3. Noll. Rep. 
lay of the land (c); and being part of the law, their 114- 
exiſtence cannot be proved by witnefles (4), for + {6 
the judges are bound to take notice of them ex y- 
ficio (e); but they may ſend to the merchants to 
know their cuſtoms, as they ſend to civilians to 
know their law, or they may direct an iſſue for the 
nal of it by merchants (f): and when they are (7) Uriich. 
eltabliſhed, they are conſidered of the utmoſt vali- Hard. 486. 
ity in all commercial tranſactions; for it is a max- 
im of law, that ** Cuilibet in ſud arte credendum ef! 
ven in matters relating to domeſtic trade this la 
trequently prevails ; as, for inſtance, with regard tc 
a” drawing, the acceptance, and the transfer ot 
and bills of exchange. So alſo by this law the 

C2 merchandizes, 


ny 0 WS, 


urr- 


(e) 3. Bac. Ab. 
83. 
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Star. Merch. merchandizes, debts, and duties of joint merchant; 
Stat. pl. do not furwive, but go to the executor of him why 
rob ge dies; tor, Jus accreſcendi inter mercatores pro benefii 
8 commercii locum non babet (g). And this extends u 
182. 3. all merchants and traders, though they do not go 
(0. Brown. beyond {ea (%). So allo if a joint factor die, an ac- 
2 count lies againſt the executor of the deceaſed and 
Salk- 4444 the ſurvivor, or againſt the ſurvivor alone (i); and 
2. Vez- 265+ the jointenancy which prevails in other caſes, is fe 
3 leatly deſtroyed by the interpoſition of thi 
| compleatly 3 y interpoſition of thi 
Salk. 444 maxim in the cafe of merchants, that upon the death 

of a joint trader, the articles of Hege are i 

facto extinguiſhed, and the perfonal repreſentative 
is not intitled to the benefits of the decealed's ſhare 
in the trade for the unexpired part of the term, un- 
leſs it is ſpecially provided for in the articles them. 


* ſelves (4). So allo in caſes among merchants, the — 
1. Voz. 33. want of conſideration in their contracts does not ren- i © 
der them invalid, as at Common Law; for by tte ©" 
an Pillans v law of merchants the vum partum does not exiſt (. ** 
Van Mierop, pro 
3+ Burr. 1663. 
| 2 * | 
and 
The eſſential Tit exiſtence of every particular Cuſtom muſt be Wil Fr 
parts of a good prayed before the Courts will take notice of it, except, lice 
rag as has been already obterved, in the caſes of Garch . 
king and Borough Engliſh; and when proved, the 
next »enquiry is into the legality of it, for it 1548 
eſtabliſhed maxim that, Malus 1ſus abolendus eſt. To 1 
make a particular Cuſtom good it muſt be, 1. An. ſucl 
cient. 2. Uninterrupted. 3. Peaceably acquieſce) Wl cert 
in. 4. Reaſonable. 5. Certain. 6. Compultory : bon. 
and, 7. Conſiſtent. cull 
i . um 
Ce. Lic ans + IRST, It muſt be azcient; that is, it muſt have nan 
#3 is, been uſed ſo long that the memory of man runnetl Bl hay 
Satk. 40 not to the contrary; for if any one can ſhew the be. ſcer 
ginning of it, it is no good cuſtom; and continuance Bi voi, 
ot a uſage muſt be from the reign of Richard the F int. caſe 
which being the time of a liniitation of a unt d con 
right, is faid to be a good title to preſcription. lue 
. Co. 109. Hence it is, that though a lord of a manor ma the 
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have waifs and ſtrays by preſcription, yet he cannd Bl aſce 


have the goods off fel9ns and fugitives without ga 
5 om 
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from the King; for even cuſtom muſt be immemo- 
rial, and the goods of felons cannot be forfeited with- 
out record, which preſuppoſes the memory of that 
continuance. | wy. | 

SEconDLY, It muſt have been continued, ** con- 
tinuam dico, ſays Lord Coke, ita quod non fit 
kgitim? interrupta.” It muſt therefore be an inter- 
ruption of the right, and not of the poſſeſſion only, 
for that will not deſtroy the cuſtom. As if the in- 
habitants of a pariſh have a cuſtomary right of wa- 
tering their cattle at a certain pool, the cuſtom is 
good, though they do not uſe it for a number of 
years; but if the right be any-how diſcontinued for 
1 day, the cuſtom is at an end. 


certain place, for their mutual conveniency and ad- 


proof that ſuch aſſent is wanting. 


and therefore a cuſtom may be good, though the; 
particular reaſon of it cannot be afligned ; for it ſuf- 


liceth if no good legal reaſon can be aſſigned againſt Ld. Ray. ; . 
it: but if it appear to be unreaſonable in itſelf, ass. 


being againſt the good of the commonwealth, or 
ins co a multitude, it is bad. 


FirryLyY, A Cuſtom muſt be certain, or at leaſt Rol. Ab. 65. 
ſuch:as may be reduced to a certainty; for an un- Panvers, 33. 


certain thing cannot be ſuppoſed to have had a rea- 
lonable commencement; alſo the uncertainty of a 
cuſtom deſtroys the ſuppoſition of its continuance 
ume out of mind. Thus, a cuſtom that the te- 
nant of a manor who fir/? comes to ſuch a place ſhall 
have all the windfalls chere, or that lands ſhall de- 
lcend to the 'moſt zwortby of the owner's blood, is 
void; for it is uncertain who will firſt come, 1n the firſt 
caſe; or who ſhall be deemed moſt worthy, in the ſe- 
cond, But a cuſtom to pay a year's improved va- 
lue for a fine of a copyhold eſtate is good, though 
the value of the thing is uncertain ; for it may be 


aſcertained; and, Id certum eſt quod certum reddi poteſt. 


2 SISTHLY, 


x. N. Com 57. 


— 
2 


Tampl v, It ruſt have been peaceably acquieſced 1. Bac, Ab. 
in; for a cuſtom being the frequent repetition of an . 
act which at firſt was atlented to by the people of a .. ple 


vantage, its being immemorially diſputed, is a +» 


Fovgrul y, Cuſtom muſt not be unreaſonable ; Moor, 583. 
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S1xTHLY, A Cuſtom muſt be compulſory; and 
therefore a cuſtom that every man ſhall contribute t 
the maintenance of a bridge at- his own pleaſure, 
is idle and abſurd, and indeed no cuſtom at all ; for 
cuſtoms cannot be left to every man's option, whether 

he will uſe them or no. | 


SEVENTHLY, Cuſtoms muſt be confiſtent with 

each other. Therefore, when a man has a lawful 

eaſement or profit by preſcription, time whereof, &c. 

another cuſtom which is alſo from time whereof, &c. 

cannot take it away, for the one cuſtom is as ancient 

as the other: as if one has by cuſtom a way over the 

(% Aldred's land of A. to his freehold, A. cannot alledge a cuſtom 

Caſe, 9. Co. 35. to ſtop the way (a); but he ought to deny the exit 
ence of the former cuſtom. 


11. Mod. 160. Theſe particular Cuſtoms beg in derogation of 

Id. Ray. 499: the Common Law, are always conſtrued frictly ; for i 

is a general rule, that they ſhall not be enlarged be. 

yond the uſage on which they are founded. There- 

8 fore, where a cuſtom exiſts in commoners 70 dig clay 

Cre El. 43% On a common, if a ſtranger dig the clay, the com. 
moners cannot take it from hum. : 


§. 5. Of Fſtabliſhed Maxims. 


A Max1 1s a ſure foundation or ground of art,and 
concluſion of reaſon. It is ſo called, quia maxins 
eſt ejus dignitas et certiſſima authoritas, atque quod nun. 
me omnibus probetur, ſo ſure and uncontroulable 2 
that they ought not to be queſtioned. A maxim 
may be conſidered all one with a principle, a rule, 
common ground, a poſiulatum, or an axiom ; for it would 
be a matter more curious than uſeful to make nice 

{a) Ce. Lit. diſtinctions between them (a). Eſtabliſhed Maxim 
1, are one of the principal grounds of the Common 
Law of England, for their authority reſts entirely 

upon general reception and uſage. The exiſtence 

| and validity of theſe Maxims are to be determined 

by the Judges of the ſeveral Courts of Juſtice * 


Fg 
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they are the depoſitory of the laws; the living ora- 

cles who mult decide in all caſes of doubt, and who 

are bound by an oath to decide according to the law 

of the land (5). But when once eſtabliſhed to be () R. con- 

a rule of the Common Law, their authority is fo 69- | 

ſtrong that it will not ſuffer contradiction ; for, Contra 

negantem principia non eſt diſputandum (c); and they (c)Co. Li. 10. 

Fr are of equal weight with Acts of Parliament them- 343-5 
ſelves (d). Of theſe Maxims and General Rules the 3 


books of law are full; but the chief and moſt uſe- ol. 1 og 
— ful of them are the following. | | 
the ; 
1 * ACTA EXTERIORA INDICANT INTERIORA 
SECRETA. 
4 Thus, for inſtance, where he late gives authority to 
rr WY © an to enter into an inn for accommodation, or 
be. % landlord to enter his houſe to take a diſtreſs for 
ere rent, or to a reverſioner to {ce if waſte has been com- 
ly nutted, or to a commoner to enter his common to feed Wingate, 10. 
ves. tuscattle; ifthey enteraccordingtotheirauthority, and 
| then do any act beyond that which they have licence to 
do; as if the gueſt ſteal plate from the inn, or the land- 
lord diſtrain damage-feaſant, or the reverſioner in- 
jure the premiſſes, or the commoner cuts down a 
tree, the law will intend that they entered for ſuch 
purpoſes: but if the party give authority to enter, 
- and nd it is abuſed, the perſon abuſing ſuch authority 
in; may be puniſhed for his miſdeed, but ſhall not be 
— conſidered a treſpaſſor ab initio (e). So alſo if a mul- ( The S 
ray” tude go to make a forcible entry, although only 2 
— oy of them uſe the violence, yet they are all guiley; . 8 1 
1 or the act committed diſcovers the intention for f . 
w which they aſſembled (). If a landlord enter the o CO. | 
nice Premiſſes of his tenant, and take an ox, and im- 
Axim 
nmol (4) In every art and ſcience, thing can be more high and ſu- 
10 2 Lord Coke, there are princti- preme than the principles them- 
rely be et poftulata, of which it is ſaid, ſelves, and therefore ought to be 
{tence nora ne queſiveris et principia APPROVED, becauſe they cannot 


: Þrobant et non probantur, becauſe be proved C 
. 3. Os 40. Co. Lit. 
2: loc eh and ſupreme cauſe, and no- 


pound 
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pound it, the taking ſhall be intended for diſtreſs; hui 
he #11! it, the ſubſequent act declares what his inten- 
Gear Bock, tion was 46 initio (g). Thus alſo where a wife, ori. 
12.Ed 4. pl. ginally intending to poiſon her huſband only, mixed 
45. Hen, 6. Arſenic with an electuary which had been fent by an 
pls. apothecary for her huſband to take, and the apo- 
| thecary being taxed with a knowledge of its poilon- 
ous contents, ſtirred it, and eat it, and died the en- 
ſuing day in conſequence theieof ; the wife was ad. 
Judged guilty of the murder of the apothecary ; for 
the law joins the original intent with the ſubſequent 
event which happened thereupon, quia eventus eſi, 
qui ex cauſd ſequitur, et dicuntur eventus quia ex cui 
(4) Agnes eveniunt (Y). For all crimes have their conception 
+. Co. 81. in a corrupt intent, and have their conſummation in 
See alfo g. Co. ſome particular fact, which though it be not the fad 
— aa a which the intention of the malefactor was levelled, 
yet he fhall derive no advantage from the error, i 
another particular crime enſue of a higher nature; and 
therefore, In criminalibus ſufficet generalis malitia itt 
(%) See Ba- 7entionis cum facto paris gradis (i). | 
* con's Law 
Tracts, p. do, 


II. A COMMUNI OBSERVANTIA NON EST 
RECEDENDUM.” 


Thus, if a man gives another a cup of wine, the 

donee {hall not have the cup; but if he give hima 
hogſhead of wine, he ſhall have the hogſhead allo; 

for the phraſe made uſe of in ſpeaking upon thus tub- 

ject ſhall explain themeaning of the party (H). So allo 

Littleton ſpeaking of a particular kind of indenture 

(4) Plowd.86: in the third perſon ſays, “ and this firm is the mol 
(2) Co. Lit. ſure making, becauſe it is moſt commonly uſed (I); 


229- b. tor, Magiſter rerum uſus.” 
I, Co. 24. 42+ 
4+ Co. 77. 93+. 
Hob. 83- 114 , * 
III. © AcroRI INCUMBIT ONUS PROBANDI. 


Therefore it isnot enough for a plaintiff to deſtroy 
his adverſary's title to the ſubject in diſpute, but he 
( Hob. c;. muſt prove a ſuperior or excluſive title in himſelf (=); 


* 


4: Cv. 2b. for every ſuitar muſt recover upon the ſtrength of l 
| own 


ding o 
cunſide 


God, | 


ESTABLISHED MAXIUusS. 27 


own caſe, and not by the weakneſs of the defendant's; 
Melior eſt conditio deſendentis. | 


IV. © Acrus DEL NEMIN1 FACIT INJURIAM.” 


The words, “ Act of God,” do not fignify every 
event, the cauſe of which is incapable of being 
unravelled, as a fire, &c.*; bur ſomething in 
oppoſition to the act of man, and which cannot n 
happen by his intervention, as ſtorms, lightning, and Nass rn, 
tempeſts; a natural, and not an inevitable accident (). in the cafe of 
Therefore if a houſe be blown down by tem- n 
peſt, the tenant is excuſed from waſte, and is not Rep. 33. 
obliged to rebuild it, except he has expreſsly co- i 
venanted to repair, &c. (o) | (e) Co. Lit. 
So alſo where two men are condemned in debt, 8 
and one was taken and died in execution, yet the 
taking of the other is lawful (p). So alſo if a de- (p) 5. Co. 17. 
fendant in debt dies in execution, the plaintiff may ä 
have a new execution by elegit or fieri facias (40. (9) Lit. Rep. 
So alſo where a common carrier undertook to Ws: ; 
. , . 8 b ro. Jac. 136. 
carry goods for hire, which binds him to deliver 60av. 271. 
them, and on the nig!*t of the following day after Cro- Elin. s 50. 
they were delivered into his cuſtody a fire broke out 3 4 
in a diſtant booth from that in which he had de- which ex preis- 
poſited them, by which they were eventually con- pf ge = _ 
lumed without any actual negligence in the carrier 
t was admitted that he would not have been liable to 
pay for them, if this accident had been conſidered ” 
a5 the act of God (7); for, Neceſſitas inducit privile- (r) Frownrd 
gum guoad jura privata; and the law chargeth no 2. Pirard, «. 
man with default where the act is compulſory and Term Rep. 
* 33,34. 
not voluntary, and where there is not a content and Lyrd Ray. g 18. 
election (0). ( Bacon's 


So alſo if performance of the condition of a bond So PETE 
1 eg. 5. 


s rendered impoſſible by the act of God, the pe- 
nalty of the obligation ſhall be ſaved; as if a man 
be bound to appear in court on ſuch a day, ang 


/ 
c. 31-and 10. Ann. c. 14. which 
exempts tenants from actions for 
the damage, and thereby pre- 
ſuppoles that ſuch action would 
have lam at Common Law. 


That a fire, unleſs it appear 
to have been occaſioned by light- 
ding or other natural cauſe, is not 
conſidered in law as the aft of 
Go, ſeems clear from 6. Au 


dies 
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dies before the day arrives; for no prudence or 
torefight of the obligor could guard againſt ſuch a . 
(o) Hargrave's Contingency (). 7 
Co. Lit. 206. a. * 
22 — AE V.“ Acrvs INCAPTUS CUJUS PERFECTIO PENDET 
341» Ex VOLUNTATE PARTIUM REVOCARI POTEST: 
© SI AUTEYM PENDET EX VOLUNTATE TERTI* 
„ PERSONZ VEL EX CONTINGENTI REVOCARI 


% NON POTEST.” 


In acts that are fully cxecuted and conſum- 
mate the law makes this diiterence, that if the 
firlt parties have put it in the power of a third per- 
ſon, or of a contingency, to give a perfection to thei * 
acts, then they have put it out ot their own reach 
and liberty, therefore they cannot revoke them. 
But if the conſummation depend upon the ſame 
conſent which was the inception, the law doth not 
reſtrain the revocation ; for as the party may frul- 
trace the completion by omiſſion and non-feafance, ' 
ſo he may diſſolve it by an expreſs conſent before the 

(«) Bac. Max. time of its conſummation (nd. Therefore if two | 
9 perſons exchange land and neither of them enter, 
they may revoke or diſſolve the exchange by mutual 
conſent (x). So if A. contracts to lay a quantity ef T 
(x) F. M. B. COME 5 
wine into the cellar of B. before Michaelmas ; and 3. 


36. | 
Year Book»; contracts. with A. to deliver to him a quantity of ot a 
13. Hen. 7 0 . ane 
pl. 13. wheat before Chriſtmas ; the parties may by aſſent 
diſſolve theſe contracts before the arrival of either WM 
of theſe times; but after the arrival of Michaelmas oy 
or Chriſtmas, there is a perfection given to the con- % 
tract by action on the one ſide ; and although they Wl 
may make croſs releaſes, they can never diſſolve the * 
C) Bac. Max. contract (y). n ur 
mr” So alſo if A. contract with B. to deliver goods a H b 
ſuch a price as C. ſhall name, if C. refuſe to name the 1 50 
price, the contract is void ; but the parties cannot oh 0 
diſſolve it, becauſe they have put it in the power of — 
Obi. © third perſon to perfect (2). ö OO 
Ihus allo, if a patron preſents a clerk to a biſhop, al 5 
- he cannot revoke the preſentation ; for he has pit 3 
£ 7 ay Edu. it out of himſelf, and given power to the biſhop, U F Circ 
* admiſſion, to perfect his act begun *. 5 80 
1 Eaw. 3. ACT 


pl+ 35+ 


ESTABLISHED MAXIMS. 29 


of 
A VI. “ Acrus LEGIS NULLI FACIT IxjuRIAM.“ 
Therefore if land out of which a rent- charge is 

Er granted be recovered from the poſſeſſor by elder 
FT: lille, by which the rent-charge would be avoided; _ 
LE vet the grantee ſhall have an action for it againſt 
mec grantor, g * rent charge was avoided 

by operation of law (a). | 

So alſo when the — PER of any act is left to 8 
im: the law; the law, which abhorreth injury and wrong, | 
the will never ſo conſtrue it as it ſhall work a wrong (6); () co. Lit. 42. 
* for it is another maxim in law, quod legis conſtructio “ 
ent 


non facit in urlam (c): and therefore if tenant for life (. 282 

ach maketh a leale generally, this ſhall be taken by * 

conſtruction of law as an eſtate for his own life who 

made che leaſe; for if it ſhould be a leaſe for the 

lte of the lefice, it would be a wrong to him in 

reverhon (4). (4) Co. Lit- 
42+ 4. 183. b. 


VII.“ Acrus NON FACIT REUS NISI MENS 
SIT REA.” 


Therefore, in criminal cauſes, the act and wrong 
of a madman ſhall not be imputed to the dictates 
of a wicked and malicious mind ; for a madman is 
anent, that is fine mente, without his mind and diſ- 
cretion; and, Furioſus ſolo furore punitur; A madman 
1s only puniſhed by his madneſs (e). But this de- () co. Li. 
ect of mental faculties, whether it be conſidered d', Ind. 
permanent, as in the cale of idiot (/), or only tem- 16. 
porary, as in the caſe of /ynacy or madneſs (g), muſt (J) 1. Bl-Co- 
be unequivocal and plain; not an idle frantic hu: F. N. B. 530. 
mour or unaccountable mode of action, but an ab- G) 1. Hale, 31. 
lolute diſpoſſeſſion of the free and natural agency “ Co 24. 
ar the human mind (). The criminal acts of an (hb) 1. Hawk. 
infant alſo under ſeven years of age ſhall not be P. C. in notis. 
mputed to a guilty mind; but after that age, and 
until the age of fourteen, although the preſumption 
{ball be in favour of his innocence, yet if it appear 
by circumſtances that he had ſufficient underſtand- 
ag to diſtinguiſh between good and evil, he ſhall 
p be 


* 


— - — 


5 (5) 1. Hale, 30. him 


| (Dyer, 112- obligee (). So allo if a bond be made to a fem 
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| be anſwerable for his miſconduct; for, Malitia ſ»ppi; and 


(:) 1. Hawk. T7 dam 


F. C. ch. 1. in atem (i). 


. pert 

3 traft 

VIII. © actvs ME INVITO FACTUS NON EST Mrs 5 a 

” . Ove 

ACTUS, | a 

Therefore if a man be under dureſs of inpriſi;. I. 

ment, or compuliton by an illegal reſtraint of libem, pr. 

until he ſeals a bond, deed, or other writing, e e fo 

(4) x. Bk Co. may plead this dureſs and avoid it (). So all» ect 
236. thoſe who join themſelves to rebels for fear of death, . 

PTY and retire as ſoon as they dare, are no way guilty df Mit 

(9 u Hawk. the offence of high treaſon (1) ; and therefore thoſe Jeque 

F. C. 34s who ſupplied Sir John Oldcaſile and his accomplice WF; del, 


then in rebellian, with vials, were acquitted, be- 

cauſe it was found to be done pro tim .. mortis, i 

Ger) 1. Hale 30. quod receſſerunt quam> cito potuerunt (n). But ths 
_— - 126. maxim only applies to crimes ſo created by the laws 
4. Bl. Com. zo. of ſociety; and therefore if a perſon kill another, 
the apprehenſion of fear or force will not excule 
74 the guilt of murder (a) ; and in all cales, 

* the fear which compels a man to do an unwarrant- 

able action ought to be juſt and well-grounded : 

Talis enim debet efſe motus qui cadere poteſt in vir 

conſtantem et qui in ſe continet mortis periculum et ci. 

(e) Co. Lit. ris cruciatum (o), or otherwiſe the act he doeth ſhall 
8 be eſteemed his own, If a bond be delivered t 
my another to the uſe of the obligee, and on its being 
tendered to him he refuſes it, the delivery has | 

its force; for it was an act againft the conſent of the 
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. | : 2 ne 
covert, and the huſband diſagrees to it, the oblig d tc 


3 » . Wt, or 

(4) SC. ig. may plead non eft factum, for by the refuſal of * "* 
Cto. Eliz, £4- Buſband the bond is not his deed (9). Fs 
Dyer, 167. | mpriſor 
2. Leon. 100. ag ligl 
5 | a (heriff 

: IX. actio PERSONALIS MORITUR CUM Blind |, 
' PERSONA,” n . 

5 | - 8 zule of 

. chu e 0 

Ri Perſonal actions are ſuch whereby a man 110 or 


* : , 7 5 Jed 
17. a debt, or perſogal duty or damages in licu the | 
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and likewiſe whereby a man claims a ſatisfaction in 
damages for ſome injuries done to his perſon or pro- 
pzrty. The former are ſaid to be founded on con- 
rats; the latter on torts or wrongs. Thoſe founded 
on contracts are, 1. Account. 2. Aflumpſit. 3. 
Covenant: and, 4. Debt. Thoſe founded on 
tons affecting the perſon are, 1. ander. 2. Mali- 
cious proſecution. 3. Aſſault and battery. 4. Falſe 
2 . Injuries ariſing from negligence 


„ {Wor folly. 6. Adultery. Thoſe founded on torts 
1 affecting per/onal property are, 1. Deceipt. 2. Tro- 
* ver. 3. Detinue. 4. Replevin. 5. Reſcous. 6. 
* Miſbehaviour in office, truſt or duty. 7. Caſe for con- 
wg ſequential damages. In actions merely perſonal ariſing 


er delifto, for wrongs actually done or committed by 
the defendant, as treſpaſs, battery and flander, the right 
faction dies with the perſon; and ic ſhall never be 
revived either by or againſt the executors or other 
repreſentatives. For neither the executors of the 
plaintiff have received, nor thoſe of the defendagt 
ommitted, in their own perſonal capacity, any man- 
per of wrong or injury. But in actions ariling ex 
mtratu, by breach of promiſe and the like, where 
he right deſcends to the repreſentatives of the plain- 
iff, and thoſe of the defendant have affets to an- 
wer the demand; though the ſuits ſhall abate by the 
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wanlt the property than the perſon, in which the 
xecutors have the ſame intereit that their teſtator 
ad before. This maxim therefore is not applica- 
ble to every ſpecies of perſonal actions; but 1s con- 
ned to thoſe caſes where the cauſe of action is a 
rt, or ariſes ex delicto, which are ſuppoſed to be by 
ce, and againſt the King's peace; as battery, falſe 
Impriſonment, treſpaſs, words, nuiſance, obſtruct- 


vs heul, and many other caſes of the like kind 
Cb 


che ot action upon the face of the record ariſes ex 

chetes licto or ex nale ficio; and all private criminal inju- 
5 , i »v#,.4 15 q 'S ©” 2 4 Fl * GS 

? * 5 | : nes 


leath of the parties, yet they may be revived by or 3. Bl. Con. 


— — — — 


ganſt the executors, being conſidered rather actions 302. 


ig lights, diverting a water-courſe, eſcape againſt SecalſoNoyyg: 
L ; ae . Ray. 71 
nd in every caſe where the general iſſue muſt be, Cro. Car. 5309. 


P I rover, Nor GuiLTY :: for in theſe caſes the 3 
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ries or wrongs, as well as all public crimes, are bur; 
with the offender. " 


X. © ACCESSORIUM NON DUCIT SED SEQUITL 
SUUM PRINCIPALE.,” 


Therefore on a grant of land for life, rendering a cer. 
tain rent, with the reverſion to another, the rent patles 
with the grant of the reverſion, becauſe it is incident 
to it; but the reverſion would not paſs by a grant a 
the rent (7). So if land to which common is append. 
ant or appurtenant be recovered in an aſſiſe of a- 
(Y co. Lit. diſſeiſin, it isa tacit recovery of the common allo (/). S 
154. allo where the tenant in tail of a manor to which a 

advowſon is appendant makes a feoffment of the ma. Wſete: 

nor with the appurtenances, and the feoffee re-inteolls Nome 

the tenant in tal, -/aving to himſelf the advorrſor on Wicaul: 

the death of the tenant in tail, his iſſue being re Nno o 

mitted to the manor, is conſequently remitted to the to p. 

advowſon allo, notwithſtanding its ſeverance; for may 

the manor is the principal to * the ad vou ſon is M punil 

— "age acceſſary (5). 5 Geory 
88 Thus alſo, in criminal matters, if a ſervant in- or 
ſtigate a ſtranger to kill his maſter, this being mu- Cνπmnm 

der in the ſtranger as principal, of courſe the (er- {© our 

vant is acceflary only to the crime of murder; N cauſe 

though had he been preſent aiding and aſſiſting, he 

would have been guilty as principal in petty 

(Yz. Ing. 30. treaſon, and the ſtranger of murder; for it 51 
2 Hawk. maxim that, Acceſſorius ſequitur naturam fui prin 


P. C. 443- : | 
Dye:,128.234-Palis ; and therefore the acceſſory cannot be guilty ol 


(r) Co Li.. 


15 2. 


XI. 


4 Rl. Com. 36-4 hi : q ** Th 
&-Bi.Com- 3-a higher crime th n the principal (). who i 
gates Nlaxims, . Cauſe 
P- 221 « SE 7 : 4 uh. b, 
ACCUSARE NEMO SE DEBET NISI CORAM DE. 68 
5, Has pu 
It is ſaid to be againſt the law of God, the h no po 

of nature, and the law of the land, that any man 

ſhould, be obliged to accuſe himſelf vpor oath, be. 
() SceHardr.ſgre any Magiſſrate or Court of Juſtice (x); but thi XII 


Ke þ * * . . ee 
Wie maxim ſeems applicable only where a full difcov*) 


2 1s de libe- of the truth tends to accuſe the party himſelf wr 
racely argued. egal crime: for although every oath is ſuppoſed "ll. 
3 * * r be bach b. 


4 


ried 


TR 
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be made before God, by calling upon him to take 


notice of what we ſay, and invoking his vengeance 
what we ſay be falſe ; yet, as the Law of England 
onſtrains no man to accuſe himſelf of a crime, and 
onſequently impoſes every oath of teſtimony with 
his tacit reſervation ()), it is in criminal caſes re- (y) Paley's* 
jected altogether, except when an accomplice is Piilolophy, 
zimitted to give evidence againſt the partners of  * 7" 
is crime. The examination, therefore, of a pri- 
ſoner before a magiſtrate, taken on oath, is void, 
and cannot afterwards be read in evidence againſt 
him in his trial, as his free and voluntary — — 


might have been (). So alſo, when a bill in equity is (er Gould, 


uſtice, 


nſtituted, praying a diſcovery which may ſubject the Fhelmsford 
defendant to pains or penalties, or to ſome forfeiture, or aſſize, 1585, 
ſomething in the nature of a forfeiture, he may, for this ms — 
cauſe, demur to the bill; for it is a general rule, that Seealſo 2. 
no one is bound to anſwer, ſo as to ſubject himſelf Hawk. P. C. 
to puniſhment, in whatever manner that puniſhment 

may ariſe, or whatever may be the nature of the ,, Vere 
puniſhment (a). Thus, on the trial of Lord 245. ” 
George Gordon for High Treaſon, a witneſs _ 1. Eq. Ca. Ab. 


ſworn to tell the whole truth, was aſked, on the croſs Nieford's 


examination, if he was a Roman Catholic; but the Pleadings, 157. 


Court ruled, that he was not obliged to anſwer it, be- (5) Douglu, 
cauſe his anſwer might ſubject him to penalties (5). 393. 


7 


XI. © ArFfCTIO TUA NOMEN IMPONIT OPERI 
Tuo.“ 


Therefore, although livery and ſeiſin made by one 
ho is before in poſſeſſion of the land be void, be- 
cauſe, Quod ſemel mem eſt amplius meum eſſe non po- 
1; yet, if the leſſor and leſſee come upon the land 
on purpoſe to make and take livery, that entry veſts ( co. Lic, 
no poſſeſſion until livery (c). 451. 


* 


XII.“ ALiopis xow DEBET ESSE JUDEX IN 
PROPRIA CAUSA,” 
| Therefore, a preſcription that the lord of a manor 


lach been uſed to diſtrain cattle damage feaſant, and 
933 0 


” 
82x pne—y — 


— . — — 


— 


** 


* 
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(4) Littleton, to detain them till fine be made to him for the q. ror 
Sect. 212+ tage, at his will, is void; becauſe it is againſt re 
(e) 1. Co. Lit. ſon, that if wrong be done to any man, he ſhout 
„ Boll. Ab. thereof be his own judge (4). So alfo, where | 
4927496. fine was levied before a ſheriff who was a party tothe 
2 Roll.Ab-92- fine, it was for this cauſe reverſed (e); quia nos tt 
Du, Salk. eſt eſſe judex et pars. So alſo, if there be an acti 
5 Salk 60, in the Court of the Mayor and Aldermen upon! 
605. | na 
4. Com. Dig- 5. bye-law, where the penalty is rom to the Mayor, 


r4. Vin it is error (F). So alſo, a Juſtice of Peace being 
. $7 * 


5 s. Co. x8, concerned, an order before him, et. aliis ſociis XI 


Hob 37. is bad (g). So alſo, the ſame perſon cannot be bot 
judge and attorney for the party (%). 


3 XII.“ A MAN CANNOT QUALIFY HIS OWN ACT#, 


Therefore, if a parſon make a leaſe for forty years 
and the patron and ordinary confirm the ſaid demil 
for twenty years only, yet the confirmation ſhall er 


4 * . 
(i) co i. tend to the whole term of forty years ((). 


XIII. AMBiGuUuM PACTUM CONTRA VEND!- 
U 73 
TOREM INTERPRETANDUM EST. 


An ambiguous deed 1s to be expounded again 
the ſeller. As if tenant in fee. ſimple grant to any 
one an eſtate for lite generally, it ſhall be conſtrued 

()Plowd.156. an eſtate for the life of the grantee (1). For the 
principle of ſelf-preſervation will make men caretu 
not to prejudice their own intereſt by the too exten 
ſive meaning of their words; and hereby all manner 
of deceit in any grant is avoided; for .men would 
always affect ambiguous and intricate exprefſions T 
provided they were afterwards at liberty to put their ment 
own conſtruction upon then i. But here a diſtinction alty 

. muſt be taken between an indenture and à died pol; Here 
for the words of an indenture executed by both p? 
ties, are to be conſidered as the words of them both Hs 
for though delivered as the words of one party, )* WW © 
they ard not his words only, but the other party hat 
given his conſent to every one of them, But in mir 


deed poll executed only by the grantor, they are 4 Anit; 
word 


id ; 
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zords of the grantor only, and ſhall be taken moſt (s) Ob. Lit. 


the c. 

riſt res. trongly againſt him (»-).. And, in general, this 4.134. 
ſnou eule, being a rule of tome ſtrictneſs and rigour, is (=) 2. Bl. Com. 
here be laſt to be reſorted to (2); for Courts of Juſtice 19 57 "DEEP 


vill endeavour to conſtrue the words of parties fo as Mass PEL, 


to the 
o effectuate their deeds, and not to deſtroy them; Comp. Kep. 


10 F. | | 3 
ac ore eſpecially when ambiguous words, abſtracted- 4. Bl. Com- 
1pon oy taken, may admit of either meaning (0). | 379. 

Mayo, 8 


7 being 
5 ſul 


e both 


XIV. © aMB1GUUM PLACITUM.INTERPRETAN= 
DUM CONTRA PROFERENTEM.” 


This Maxim proceeds upon the preſumption, that 303. b. 


very man will make the beſt of his own caſe (p). — Car: 50. 
1 AI ; od. 
herefore, im an action of debt upon a bond againſt 0g. 26. 


CT 8,” . 8 
| in executor, if he pleads a recovery in debt and 10. Co. 59. 


ea gudgment thereon, and that he had not more aſſets than 3 = 
lemi WWrould ſatisfy that judgment, without ſaying that it (5) 1. Freemany 


lers on d ſpecialty, it hall be intended a recovery on 215. 


r ſimple contruct debt (4). Vaughan, 94. 


XV. © AMBTtCUITASs VERBORUM LAT ERS VERI- 
FICATIONE SUPPLETUR.” 


Verbal ambiguities are of two kinds, viz. Ambi- , . 


) 1 dus Patens; which is when the ambiguity is ap- Law Trattsy 
= arent upon the face of the deed itſelf 4 and, An- 99+ 2102. 


guitas Lateiis ; Which is where the ambiguity is not 


are: apparent from the mere inſpection of the deed, but 
ten is brought to light. by. the application of tome ex- 
__ Innhc and collateral matter. | 

VOL 

lions, The firſt kind can never be. explained by aver- 
then ment; for the law will not ſuffer + matter of ſpeci- 
ction E to be coupled with matter of averment; as 
poll; tNereby all inſtruments might be rendered hollow, 
| par nd that made to paſs. by «verment, which the law 
zoth; Ways (hall only paſs by deed. On a grant, therefore, 


to two 3 and their heirs; the omuſion, to 
hich of their. heits the eſtate was intended to be 
mired, cannot be ſupplied by averment. An 1n- 
e the te number of caſes might be put to illuſtrate this 
ords 5 D 2 Maxim; 


( 1 Co. Lit. 8 
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Maxim; for it holdeth generally, that all verbal am- 

biguity upon the face ot deeds ſhall never be helped 

by averment; but that, if they cannot be made good 

by conſtruction, or, in ſome caſes, by election, the 
dced ſhall be deemed void for uncertainty. 


The ſecond kind, or Ambignitas Latens, may 


be helped by averment. Theretore, if a perſon 


grants the manor of S. to one and his heirs, and the. 


truth be, that he had the manors both of North S. 
and Sth =S. this ambiguity is matter of fact; and it 
may be averred which of them it was that the grantor 
intended ſhould pats. So alſo, if a man grants ten 
acres of wood in. Sale, in which place he has one 
hundred acres, the grantee may ele which ten he 
will take: and the reaſon 1s. plain; for the preſump- 
tion of law is, where the thing is only nominated by 
quantity, chat the party had indifferent intentions, 
which ſhould be taken; and there being no cauſe to 
help the uncertainty by intention, it ſhall be helped 


by election. 


XVI. © APiCES. JURIS NON su NT JURA,” 


The Lzw of England feſpecteth the effect am 
fſubitance of the myutter, and not every nicety of 
© Co.Lit.23;. forin or circumſtances (7) ; and therefore, Sir Ea. 


356. ward Coke commends the Statute of Q. Elizabeth, 


which provides, that aſter demurrer the Judges 
ſhall give judgment, without regarding any im- 
perfection, detect, or want of form in the plead- 
ings: an excellent and a profitable law, con- 
curring with the wifdom and judgement of ancient 
and modern times, that have diſallowed nice a 
curious Exceptions, tending to the overthrow or de- 
(/) 4. Co. 4. lay of juſtice (/); for, Nina ſubtilitas in jure repro- 
cou. 54+ batur (1); Qui beret literd heret in cortice (u); and, 
36 ): Jul. 45. Sun jus oft ſumma injuria (x). Thus, where a man 
(x) Co. Lit. who was- ſeiſed of five acres of land, to the whole 
304... Of which there was common appurtenant, and alien- 
10. Co. 125- CF one of the acres only; it was held, that the right 
1. Co. 46. b- of common was not thereby extinguiſhed, but that 
(29908"*53'an apportionment ſhould be made according Mm bY 
: eve 


- 


* 
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m- ſeveral quantities of land; for otherwiſe a great in- 

ed convenience and miſchief would enſue; as by this 

od means all the right of common throughout the (% p, Lord 

he kingdom might in the ' courſe of time be extin- Hovar,, 
mabed (3). | 7 2 Nen 

ay > 

on 

he MW XVII. © AndUuVvEXTUu AR 1MPOSSIBILI PLURI- 

4 : MUM VALET IN LEGE.” 

it The law compels no man to impoſſible things ; 

tor Lex non cogit ad impoſſibilia ; and, Inpoſſibile eſt quod 

en naturæ rei repugnut. Therefore, where a tenant holds 


ne of his lord by the roſe, or by a buſhel of roſes, to be 
he paid at the feaſt of St. John the Baptiſt ; if ſuch te- 


* nant die in the winter, the lord cannot diſtrain until 

by the time that roſes, by the courſe of the year, may 

n3, have their growth; for they are {rus fugaces, 

o which cannot be kept, and therefore impoſſible to 

xd be delivered until the ſeaſon returns; and the law (a) Colby 
will take notice of the order and cauſe of nature; 2. Bl. Com. 
Lex ſpectat nature ordinem (2). | 5 


So alſo, if the condition of a bond be impoſſible 

at the time of making it, the law renders the con- 

me dition void, and the bond ſhall Rand ſingle and un- 
of conditioned, 


. 

th, | | 

MY | XVIII. © A verBis LEGIS NON EST RECE- * 

m-  DENDUM.” 

ad- Therefore it is ſaid, that Judges ought not to 
n- make any conſtruction againſt the expreſs letter of a 

ent ſtatute ; for nothing ean ſo well expreſs the meaning 

nd of the legiſlature as their own direct words ; for, Iu- 

de- dex animi ſermo; and it would be dangerous to give 

Vo- ſcope to make a conſtructiom 1 auy cal againſt the 

ad, expreſs words, 20 ihe meaning doth not eppear ron. 
"an trary, and when no inconvenience will thereupon 

ole follow (a). But this maxim more peculiarly ap- (a) s. Co. 6. 
en- plies to the conſtruction of penal itatutes, which muſt ( De 
ght be conſtrued ſcrictiy x. Thus, where the ſtatute 1. Ed- 506- 

hat ward 6. c. 12. having enacted, that thoſe who are 


the convicted of ſtealing 4or/es ſhould not have the be- 
ral: „ > . nefit 
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. 
nefit of clergy, the Judges conceived that this did 
not extend to him that thould ſtcal but one horſe, 
So alſo, when the 14. Geo. 2. c. 6. made the ſtealing 
of ſheep and other cattle a capital felony, the Act was 
held to extend to nothing but ſheep, until, by 
15 Geo. 2. c. 14. the words other cattle were ex- 
plained to mean bulls, cows, oxen, iteers, bullocks, 
(5) 1-Bl.Com. heifers, calves, and lambs, by name (). So allo, 


$8. the 9. Geo. 1. C. 22. and 27. Geo. 2. c. 15. which 
makes the ending a threatening letter tclony, was 


held not to extend to a perſon delivering ſuch a let- 

ter; for alihought the Legiſlature probably meant 
(s)Hammond's to Pun: the perion delivering ſuch a letter, yet as 
Caſe, Leach's they had not fo expreticd themtelves, the Court did 
= la, not conceive itſelf authorized to cede from the 
4 w6rds of the ſtatute (0). 
(4) See Ba» For the Jaw conſtrueth neither penal lates nor penal 
— Tags 61, facts by ntendment, but contidereth the offence in 
67. forilluſtra (legree, us it ſtood at the time when it was commit- 
ons of this ted ANejtimatio Preeterit: delict. ex 7 "/tremo tacto HI» 
Pry quam crefcit (d)., | = 


— ” : 
XIX. “ BASTAKDUS NULLIUS EST FILIUS; AUT 
FILIUS POFULI.” 


A Baſtard is one that is not only begotten, but 

born, out of lawful matrimony ; for it he is born 

| only a Gy atter marriage, he is 2 legitimate child 
(-) 1. Bl. Com. (e). He 15 only entitled to ſuch rights as he him- 
454 {elf ſhail e:44ire; tor he can inberit nothing, being 
(f) Forteſcue, looked upon as the ſon of nobody (/). Vet he 
g. 40. may gain a firname by reputation, though he has 
(g) co. Lit. 3, NONE de inheritance (g). All other children have 
5 their primary fettlement in their father's pariſh, but 
a baſtard in the pariſh where he is born; for he hath 

76) Salk. 427. u father („. The incapacity of a baſtard conſiſts 
Principally in his diſability of being heir to anyone; 
neither can he have heirs but of his own body ; for, 

being gui, flius, he is therefore of kin to nobody, 

and has no anceſtor from hem any inlieritable 

blood can be derived. A baſtard may be legitimated 


England, 


by Act of Parlizment,— If a hutband be out of 


— 2 wo 4 — & © 


a ws A JO[E Wwwys AM 


unleſs the contrary can be ſhewn (; for the gene- 


* 
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England, or, as the law expreſſes it, extra quatuor ma- 
ria, for above nine months, ſo that no acceſs to his 
wife can be preſumed, her. iflue during that period | 

{hall be baſtard (1) but generally, during the co- 2 vos Lit, 


verture, acceſs of the huſband, ſhall be preſumed, (+) SK. 123. 

3- P. Wm.. 276. ; 
. . . dS. © . —_—_ TC, . 

ral rule is, preſumitur pro legitimatica? (1). Un di- (i Do 

vorce d menſd et thoro, if the wife breeds children, peace cen; 
8 tur pro legitt« 


they are baſtards. So alfo, if there is an apparent n ,.c.. 
impoſſibility of procreation on the part of the huf- -»=. 
band; as it he be only eight years old, or the like. 5;,<2:; 98: 


E 2 - $4 # . «4 * 7 Wood Iuſt. 65. 
So alto, in divorce d vincrlo matrimontt, all the iſſue (% Co. Lit 


born during the coverture are baſtards (. - 244 


XX. © BENIGNIOR SENTENTIA IN VERBIS GENE- 
RALIBUS SEU DUB11S EST PRAFERENDA.” 


FT 


Therefore in an action for theſe words againſt a 

Juſtice of the Peace, Mr. Stanhope hath but one 

* manor, and 7hgt he hath gotten by ſwearing and 

* forſwearing,” it was held they were not action- 
able, becauſe, among other reatons, he may be for- 
ſworn in common converſation ; in which caſe the 
for ſetearing would not be perjury (); for, Senſus ver- (n) 4. Co. 15. 
borum eſt duplex, ſcilicet mitis et aſper; et verba ſemper > - 
accipienda ſunt in mitiore ſenſu (o.) So allo, in an (+) 4. Co 13. 
action for ſaying that ſuch a perſon ** hath burnt my * 
barn,” it ſhall be taken civiliter and not criminaliter 
by intendment that the barn was full of corn; in 
which caſe alone the words would be actionable (p) ; (#) 4- Co. 20 
for an inhuendo, although it may explain or apply, 
cannot add to or change the ſenſe (q). But it is ( Salk: 5134 
ſaid by Mr. Juſtice Buller, that the old Maxim, that | 
words: ſhall be taken in mitiori ſenſu, is now ex- 

loded ; and that the rule at this time is, that they 

all be taken in the ſame ſenſe as they would be 5 
underſtood by thoſe who hear or read them (r.) The) Bull. N. P. 
old rule, however, appears ſtil] in ſome meaſure to 
prevail; for in an action for theſe words, I am . 
a 3 convinced that you are guilty (7uzrendo. - , 


of the death of), and rather than you ſhould go 
© without a hangman, I will, hang you” it was 
D 4 held, 


1 


ESTABLISHED MA XIMS. 


held, that the words“ guilty of the death” neceſ- 
farily imputed a charge of murder; but that if they 
had been cauſe Ow death,” the milder con- 
(/) Peake v. ſtruction ſhould have prevailed; for a man may in 


— nocently be the cauſe of another's death (/). 


XXI. © BoNI jvpicis EST. AMPLIARE JURI1s- 
PAL DICTIONEM,” 0 | 


Lord Mansfield ſays, that the true text of this 
Maxim is, Boni judicis eſt ampliare JUSTITIAM ;” 
and therefore a repleader ſhall be granted where the 
© x- Burr. iſſue is immaterial and void, and does not at all de 
301. 304 termine the right (N. by | 


XXII. © cavsA ET ORIGO EST MATERIA: 
. | NEGOTII,” 


Therefore, although the law allows perſons to en- 
ter a tavern for the purpoſe of being accommodated 
with what the tavern affords; yet if a perfon enter 
into a tavern and commit a treſpaſs, he ſhall be ad- 

6.) Six Car» judged a treſpaſſor from the beginning (2). 


penters caſe, 


8. Co. 146. So alſo when the bailiff of the Lord of a Manor 
takes a horſe or other cattle as an eſtray, in the do- 


ing of which act he is juſtified and permitted by law; 


yet if, after ſuch ſeizure, he works, or otherwiſe 


(x) i. Salk. uſes the horſe he has then ſeized, this is an abuſe of- 


Cie. Jac. 147. his authority, and the law conſiders him as a treſpatlor 


- Yelv- o. ab initio (x). 
2 Wilt. 313 : A * . * 
3. Will. 20. So if a man non compos mentis give himſelf a mortal 


1: Term Rep. wound, and afterwards he becomes of found memory, 
and then dies of the wound; yet becauſe the original 
1 caule of his death, viz, the wound, was given dur: 
Plowd. Co. ing his inſanity, he ſhall not be adjudged elo de / 
Moor, 149 for his ſubſequent death ſhall relate back to the cri: 
4 3 ginal act which was the cauſe of his death ( y).,— 
(z) 4-Bl.Com- And upon the ſame principle (z), a fervant who kill: 
203. his maſter, whom he has le upon a grudge conceived 
1. Hale, 380. - * a g - 
2. Hawk. P. C. againft him during his ſervice, is guilty, of petty trea- 


Leach's edit. fon; for the act of killing ſhall relate back to the 
2 135. . 
"a 55 5 — | tuation 


1 | * 


£ 


* 
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{- ſituation he was in at the time the treacherous inten- 
don was. conceived, 

0 yp 

11 - 


XXII. © cavear ACTOR.” 


Therefore if a ſtranger takes upon him to act as 
executor without any jult authority, as by intermed- 
dling with the goods of the deceaſed, and many 
other tranſactions, he is liable to all the trouble of in 


15 executorſhip, without any of the profits or advan- 3 
. tages (a). So allo a rightful executor muſt vate s. Rep. 33. 
flo care, in exhauſting the affets which come to. his Went © 14. 
e. hands, to obſerve the rules of priority which the 


law has eſtabliſhed with reſpect to the payment of 


the teſtator's debts; for if he pays thoſe of a 


lower degree firſt, as debts on ſimple contract be- 2 


fore thoſe of a higher nature, as debts on ſpecialties, +. Bl. Com. 
he will be liable to pay thoſe of a higher nature out $17. 

8 of his own eſtate (6) ; quia cup eft ſe immiſcere rei Maxim the 

* ad ſe non pertinenti ((). 1 28 

. Thus, alſo, where a plaintiff ſtates his title defec- Yk 

Ay tively or inaccurately, it is incumbent on the de- founded. 
fendant to take care and demur, and not to join 2 Int. 208.44 
> ch . I gs . . 1. Hawk. P. C. 
iſſue ; for if the plaintiff recovers, it ſhall be pre- (% Douglas, 

or ſumed after verdict, that all circumſtances necetflary es;. 

0- to ſupport the action were proved (d). | 

W; So it a leſſee has broken any of the covenants of 

iſe his leaſe, and the leſſor has notice of the breach, 

of: he muſt afterwards take care not to accept rent from (-) 2- Term 

Or the leſtee.; for that will avoid the ftoriciture (e). * 

- XXIV. © cESSANTE CAUSA CESSAT EFFECTUS,” 

; 3 | 

zal Thus, if a leſſee commit waſte, he ſubjects him- Co. Lit. 204. 

ir. ſelf to an action; but if before action brought (5) Whelp- 

e; he repairs the place waſted, and thereby removes dale s calc, 5. 

ri- the cauſe, a ſubſequent action for. the waſte ſhall 19. 

— ceaſe( f). N 

11; Thus alſo, before the reign of Edward the Firſt, 

cd a protection would lie quia moratur in Mallid; but 

a- ſince that kingdom has been 7 with, and 

be made parcel of England, no ſuch protection will 

ory 1 on” 9 | 1 
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(s) Calvin's lie; for the cauſe was, that Wales was then an in- 
—— dependent kingdom (g). ; 
ee. So alſo to an action of afiſe or quod parcellat for 
% Cro- Eliz. a nuſance, it is a good plea, that the nuſance which 
352 is the cauſe of action is removed (5). ; 
(7)Fitzgerald's Thus, alſo, a married woman is not liable to be 
caſe, Greeas ſued for the debts ſhe contracts, becauſe of her co- 
(#) Lady derture; but if ſhe be divorced (i), or enter into a 
neſbo- bond of ſeparation, and live apart from her huf- 
. Hack. 17%, band, openly and avowedly with the means of pro- 
Mr. Badde- viding for herſelf ; as if the carry on trade as a ſole 
_ trader, or have a ſuſſicient ſeparate maintenance, 
ack. 1079» yy : , . 
Schurz's cafe, Or if her hiiſband be tranſported (6); in ſhort, it 
2h wy ſhe be compleatly ſeparated from, and no longer 
= 151 dug under, the coverture of her huſband, but acts in 
Rep. 3. every reſpect as a feme ſole, the huſband, who was 
Barwell * bc fore liable for her debts, is exonerated, and the, 
24. Geo 3. who was before exonerated, becomes liable; for the 
B. R. Cooke cauſe having ccaſcd, the effect ſhall allo be deter- 
(0 f. la . mined (1); C ante ratione legis ceſſut ipſa lex. 
In illuſtrating this Maxim alto, it may not be im- 
(m) Lofts proper to mention another, that, “ Cauſa vaga et 
Principia, p. 11. z1Cort@ nn ef cauſa” (m) ; and therefore, as it would 
*139* be infinite for the Law to judge the cauſes of cauſes, 
and their impulſions one of another, it contenteth 
Gn) Noy's ijtfelt with the immediate cauſe, and judgeth of acts 


Maxuns, 5. G CIOs * a an a 
edit. p. 3. by that, without looking to any further degree (). 


XXV. coMMuNis ERROR FACIT jus.“ 


Thus, common recoveries, which were at firſt in- 
troduced upon feigned and unlawful ground, hav- 
ing by length of time become the common aſ— 
ſurances of land, the Judges will not now ſuffer the 

Co) Plowd- 33. = . ot . 
« Co.go. validity of their operation to be diſputed :. for the 

+ Inſt. 24% Law favours what is beneficial to the public; and a 
Wood's luſti- "PR pe” | l 

böten fi. great part of the inheritances of the kingdom de 

| pending on this title and ſecurity, it converts the 

(p) Fineh's common error into a right (o). 

caſe, 6. Co. 67. A 4 OS g a 
But feeau So allo, where a yeoman has been generally mil- 
——_— for a gentleman, this latter title ſhall be allowed 
pecting this — 102 

Maxim, Dou- as à legal addition to his name (p). 

Flas Reports, f ö 
10, note (1). XXVI.“ con- 


ON- 
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XXVI. © conSVETUDO MANERII ET LOCI EST 
OBSERVANDA,” 


Local Cuſtoms, as we have already ſhewn, are C, Lit. 61. 
adopted by and ingrafted into the Common Law ; 
for it is ſaid, Confuctudo eft altera lex *; and that, * Noy's Max. 
*© Conſuetuds vincit communem legem ; and therefore, 8 1 
whereyer a Cuſtom prevails, it muſt be obſervedʒjʒj 
tor the Cuſtom of a manor is the Law of the manor. 
Therefore, although a copyholder has in judgment 
of law only an eſtate at will (); yet Cullen has ſo ee 
eſtabliſhed and fixed his eſtate, that it may be deſ- 9. Co. 104. 
cendible, and his heirs ſhall inherit it, according to Cr Car. 44+ 
the maxims and rules of the Common Law, as in- 
cident to every eſtate deſcendible ; quia quod tacite | See Wragg 
intelligitur deefſe non videtur ; and therefore his 8 
eſtate is not merely ad voluntatem domini, but ad volun- 18 
tatem domini ſecundum conſuetudinem manerii; ſo that , ) * Co. 21 
Cuſtom is the life and foul of copyhold eſtates (7). 

So allo, a Cuſtom within a pariſh, that tenants, 
whether by parole or deed, ſhall have the way going VU) Dough: 
croſs, after the expiration of their term, is a good : Term Rep. in 
Cuſtom, and mult therefore be obſerved ( /). Com. Pleas, 5. 

So allo, a Cuſtom within a manor, that all the in- 
habitants ſhall grind all their corn and malt which 
by them or any of them ſhall be uſed or ſpent, 
ground coithin the manor, is good (t); but a Cuſtom ( Doug: 218. 
to grind all their grain whatſoever by them ſpent 
or told, is bad; for, Conſuetudines ſpeciales ſtrictè | 
ſumendæ (u). Wherever Cuſtom" is filent, the (+) Jenk. Cent. 
rules of the Common Law muſt prevail (x) ; and 1 +. . 
therefore an action of treſpaſs will lie againſt per- () 1. Tem 
ſons who enter into the harveſt-field of another for Rep. 474- 
the purpole of what is called leaing or gleaning ; for 
it has been determined, that a particular Cuſtom 
tor this purpoſe in poor and indigent houſholders () a. Term 
cannot ſupport ſuch a practice (); and that the Rer. 788. 


right cannot be claimed as part of the general Com- Nep. i Com. 
mon Law of the land (z). * Pleas, 31. 


There cannot be a legal Cuſtom in any place in 
contradiction to Acts of Parliament; and therefore 
the Legiſſature having eſtabliſhed a uniform _— 
0 
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of weights and meaſures, and the 13. and 14. Car, 
2. c. 26. having ſaid that every. pound of butter 
ſhall contain een ounces, a Cuſtom that every pound 
of butter fold in a particular market-town ſhall con- 
tain eighteen ounces, is bad; although perhaps a Cuſ- 
2 Te, tom that butter ſhall be fold in lumps or yards, of 


Rep. 273. any given weight, may be good (a). 


XXVII. © consensvs TOLLIT ERROREu.“ 


Therefore in a writ of right, if the jury who are 
(4) Co. Lit-37- n like 
a. 294, to. try the mere right are once impannelled by the 
5. Co. 4%. b. four knights, with the conſent of both parties, 

none of the twelve ſo choſen can be afterwards chal- 
3 lenged (5). So if an iſſue be tried by another jury 
Co. Lit. 126. a. than it ought to be, the verdict cannot be ſet aſide 
Mr-Hargrave's as for a miſ. trial, if the venue was changed by the 


dit, 
2 pmol ug conſent of the parties (c). 


XXVIII. © coxVENTIO PRIVATORUM NON 
POTEST PUBLICO JURI DEROGARE.” 


. No private contract or agreement prejudicial to 
common right, or repugnant to the general intereſt 
of the commonwealth, ſhall prevail in law. There- 
fore no condition or limitation, be it by act executed, 
or by limitation of an uſe, or by deviſe in a laſt 
will, can bar a tenant in tail from aliening by s 
common recovery (d); for unleſs ſome means be pre- 

04 — ſerved to unfetter intailed eſtates, they might be 

Hob. 150. made perpetual; and perpetuities are againſt the rea- 

| ſon and policy of the Common Law, and detri- 

mental to the intereſts of ſociety, by precluding men 

from the opportunity of diſpoſing of their eſtates as 
„„the exigencies of their families may require (e). 

——— So aifo a contract, or promiſe made by A FRIEND 

10. Co. 36. Of a Bankrupt, when he was upon his laſt examina- 

tion before the Commiſſioners, that in conſideration 

the Aſſignees and Commiſſioners would forbeat 

to examine him touching certain ſums of money 

/ which the Bankrupt was charged with having re: 

CELV <1 
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ceived, and not accounted for to his Creditors, HE 
would pay to the Aſſignees ſuch ſums of money as 
the Bankrupt had received and not accounted for, is ( Noccot v. 
void, notwithſtanding the Aſſignees agreed to the Wallace, Hil. 
propoſal, and it was tor the intereſt of the Creditors 8 
to accept it; for ſuch an agreement is againſt the Rep. 15. 
policy of the Bankrupt Laws (F). = 

So alſo, although wagers are in ſome caſes legal, 
yet if two voters lay a wager with reſpect to the 
event of an election of a Member to ſerve in Par- 
liament before the poll begins, it is illegal; for it 
is againſt the fundamental principles of the Conſti- 
tution, which requires that every voter ſhould be, , 
free from pecuniary influence in giving his vote, Lea 
and the moment ſuch a wager is laid both parties Rep. 39. 
are fettered (g). | 


XXIX. “cui Lier pop MAJUS, NON DEBET 
QUOD MINUS NON LICERE,” 


Therefore, where a Cuſtom prevails that copv- 
hold lands may be granted to any perſon in fee ſim- 
ple, a grant of them in ail, or tor life, or for years, (4) 4 Co. 23. 
is within the Cuſtom ; for a fee ſimple being the 5. Cs. 
larger eſtate includes all the inferior kinds (+). EG i. 
50 alſo, if a Cuſtom enables a man to let lands (0) e. Mod. 67. 41 
for three lives, it will enable him to let them for one ©: Eli. 323, 
life (i); for, Omne majus includit minus. 4s 
So alſo, under a powerof appointing real and per- ; 
ſonal eſtate to and apo ſuch of the teſtator's 
relations as ſhall be living at the time of his 
death, in ſuch parts, ſhares, and proportions,” (% Titcher ». 


an excluſive appointment to one relation is good (4). — hs 


' 


XXX. © cvicunqut Alis QUID CONCEDIT, 


CONCEDERE VIDETUR, ET 1D SINE QUO RES 
IPSA ESSE NON POTEST.” 


Therefore, if a leſſee at will ſow the land, and co. Lit. 56. 
the leſſor after it is ſown, and before it is ripe, put 
him out, yet the leſſee ſhall have the corn, and free 
. entry, 


caſe, 
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entry, egreſs, and regreſs, to cut and carry « 

99 Lit. 885 away (H. , 7 | 
So alſo, if a houſe is let at will, and the tenan: 
enter with his goods, and afterwards the leſſor pur 


(m) Lit. Sect. him out, yet he may enter the houſe again to fetch 


70. away his goods (n). : 

So allo, where a man granted @ free and convenient 
way for the purpoſe of carrying coals, and it was 
found that the grantee could not conveniently carr 
his coals without making a framed waggon-way, 1 
was determined that he had a right to make ſuch 

Gn) . Tem a way, in order to enjoy the full effect of the 
nn grant (1). | 
So alſo, if a man grants to another a piece of 
ground in the middle of his field, he at the ſame 
(eh 2. Bl. com. time tacitly and impliedly gives the grantee a way 
Re to go to 1t; and therefore the grantee may crols 
Finch's Diſc. the land of the grantor for this purpoſe, without 
on Law, 63. 

treſpaſs (o). 


XXXI. © evjvs EST DARE Ejus EST bis- 
PONERE,” 


- 


Thus the King, with whom the prerogative of 
mercy reſides, may, by the Common Law, extend 
(p) 4. Bl. com. hat mercy on what terms he pleaſes, and annex to 
#0! bis bounty a condition either precedent or fſubſe- 
See Calvins quent, on the performance whereof the validity of 
7. Co. 5- b the pardon will depend (p). | 
So where A. bargained and fold: a manor, to 
which an advowſon was appendant, to B. and his 
heirs, with a proviſo that B. ſhould regrant the ad- 
vowſon to A. during his life; on non-pertormance 
by B. it was reſolved, that 4. might lawfully ente 
(4) Ld. Crom- for the condition broken; becaule it was not un- 
well's caſe); lauful or unjuſt that the bargainor, from whom the 
2. Co. 71. * E 
Wingates land moved, ſhould annex what condition {oever he 
Maxims, 53- pleaſed to the eſtate of the land (2). 
So if a man holds land by a capon, or an egg, 6 
twelve-pence rent, the lord cannot enter and 74 
which of them he pleaſes for rent arrear, although 
he may diſtrain; but out of many of theſe top 
i che 
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the tenant may give the lord which of them he (-)Wocdland's 


will (r * __ Plowd. 


XXXII. © cvjuvs EST $SOLUM EJUS EST USQUZ 
AD COELUM.” 


Land, in its legal ſignification, is of an indefi- 
nite extent upwards as well as downwards ; and this 
is the Maxim of Law wpwards; and therefore no 
man may erect a building to over-hang another's (/) 2-Bl-Com. 
ground; and downwards, whatever is in a direct line Ci Elia. 178. 
between the ſurface of the land and the centre of 9. Co. 54- 
the-earth belongs to the owner of the ſurface, as is C. Liu. 266» 


Wood's Init. 


every day's experience in the mining countries (/). 254. 


XXXIII. “ cvujus xsT Divislo ALTERIUS EST 
*ELECT1O,” 


Therefore, where an eſtate deſcends to coparceners, 
if the eldeſt parcener divides or makes partition, the 
ſhall not chute which portion of the * fe ſhall 0% Co. Li 
have; but the election ſhall be left to the other (H). c. 8 
And it is ſaid, a preſcription that a farmer may de- 3: Co 22. 
liver the tenth 25 all his wool without any fight or 284. . 
touch of the nine parts by the parſon, is, upon the | 
ſtrength and force of this Maxim, void; for that it 
is unreaſonable that the farmer ſhould firſt divide his ( Biſhop of 
wool, and then elect which portion he pleaſes for the —— * 
parſon (4). ob. 107. 


XXXIV. ©& pa TvA DUM TUA SUNT, POST 
MORTEM TUNC TA NON sur.“ * 


Therefore if a thief ſteal away the ſhroud from 2 1 


the body of a dead perſon, the indictment muſt 1. Nate 818. 
delcribe the ſhroud to be the property of thoſe who : Hale: 29. 
buried the deceaſed, for a dead man can have no A worn 


- 3+ Bull.. 1%, 
property (x). 4 Bl. Cons 
| 236. 

0 

0 


| 
| 


. — — rr mt 


— — — 
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XXXV. © pxzBILE FUNDAMENTUM FALLIT 
| opus.“ | am 


Wingate, 113. Thus, where an outlaw brings an action of debt, 


Non. detinuc, or the like, the right to bring which is for. Will » 
feited by the outlawry, the defendant may plead the 
outlawry in bar, and by that means deſtroy the 
action; for the ground on which it is founded rep 

being forfeited to the law, the action raiſed there- Wren 

— * Lit. on of courſe muſt fail (y). Thus alſo, if a man voi 


makes a leaſe for years, and before the leſſee en- {he 

ters, he makes a releaſe to him, it is void; for, un- igt. 

til entry, the leſſee hath only intereſſe termini, and no 

(=) Co. Lit. Poffeſſion; and a releaſe which enures by way of 

270. 2» . enlarging an eſtate, cannot work without a poſſeſ- X 
fion ; for, until poſſeſſion taken, the leſſor hath no 

( Protor's reverſion to releaſe (z). So allo, if the return of an 

caſe, Deere exigent be erroneous, the outlawry which is ground. i 

—— ed thereupon 1s erroneous alſo; becauſe the writ of Wl anc 

Barrington's exigent is the warrant by which they proceed to oui: figr 


caſe, Mich. 30. 
Gev. 3. in B. R. lan y (a) . tha 


alt! 
ö | che 
XXXVI. © pe rip ET OFFIC1o jupicis xox tot 
RECIPITUR QUZ5ST10.,” tere 

The law ontertains ſo ſacred à reſpect for the 
certainty of Judgments, and the credit and autho- X 


rity of the office of Judges, that it will not permit 
(6) Bacon's the aſſignment of any errors which tend to im- 
Max. 83. See h f . ſt bu 
the arguments Peach them o abuſing their truſt and office ; but 
in Johnſton v. matters of fact or miſtakes of law may be aſſigned 


Sutton, 1. Ter; \ 
Rep. 530. for error (C). 


XXXVII. “ DR MIN IAuIS NON CURAT LEX.“ 


Therefore, where an action of waſte is given, it 
the waſte done be only of the value of two-penct, 
9 Plow. 329. the plaintiff ſhall not have judgment (c); and it 


9 Hargrave's ſaid, that the waſte ought to be to the value of forty 
Co. Lu. note 
80 


(10) P 140 a» Pence at leaſt (d). 
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So alſo to conſtitute a felony by larceny, it is in- (-) 1. Hale, 
iſpenſably neceflary that the things ſtolen ſhould 53”: 


IT h's Crow 
amount to more than the value of twelve-pence (e). Le 1 

lebt, | 

= XXXVIII. © pe MorTUu1s NIL VIS BONUM.” 

e , | yo 
the WY Therefore, although a ſentence of divorce may be 

aded Bi repealed after the death of the parties, yet no ſen- 

1ere- ¶ tence can be given to declare the marriage null and (F) Kenne's 

man WY void, after the death of the parties; for that would g. Ce.“ 

en. be to traduce the dead, by baſtardizing their Co. Lit. 244: 

Un- iſſue (f I ; 

d no 

y of | 

flel- XXXIX. “ DERIVATA POTESTAS NON POTEST Roy, s. 

1 ESSE MAJOR PRIMLITIVA.“ 

und- Therefore, when a man demiſed land for years, 

it of and the leſſee opened a coal-mine therein, and aſ- 

 out- ¶ figned over his term to a third perſon, it was held, 
that the aſſignee was not entitled & work the mine, 
although it had been opened by his aſſignor; for as _—_ Lit. 

che land only, and not the coal- mine, was demiſed * 159. a. 

x0x s the leſſee, he could not aſſign over a greater in- Ning Ane. 
tereſt than he had in it (g). a 

r the 

. XI.“ piIES bonintcus NON EST jvntprevs 4x 

ermi 22 : 

; ra No proceedings can be.had, or judgment given, 

and or ſuppoſed to be given, on a Sunday (+) ; tor in (4) ;.31.Com. 


all the four Terms the ſabbath-day is dies non juridi- 278. 

as (i); and therefore, where a writ of ſummons in (i) Co. Lit. 

a common recovery was made returnable in a month 235: 4. 

from the day of Eaſter, which happened to be Sun- 

day, and the tenant in tail, who was vouchee, died 

the next day, the judgment was reverſed becauſe it 

could not be given till the day after the vouchee's (+ * + 

death, and then it came too late (H. Burr. 2 3 
So alſo, if a fine be levied purſuant to 4. Hen. 7. 

c. 24. and any of the proclamations be made on a (% Wingate's 

Sunday, all the FETs are erroneous (1), 3 


Rep» 265» 
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So if a writ of ſcire facias, out of the Common 

(z:) Dyer 168- Pleas, bear teſtè on a Sunday, it is erroneous (m). 

By the ſtatute 29. Car. 2. c. 7. no arreſt can be 
made, or proceſs ſerved, upon a Sunday, except for 

(n) 3.Bl-Com: treaſon, felony, or breach of the peace (). 

-” And upon this ſtatute it is held, that a perſon con- 
victed upon a penal Act of Parliament cannot be 
apprehended on a Sunday for non-payment of the 
torteiture, it not being a conſtructive breach of the 
peace; but if a penal Act authoriſes proceedings in 

| a criminal as by indictment, the 1 under 

— ſuch mode of proceeding may be arreſted on 2 

Rep. 265 Sunday (0). | | 

So an attachment for non-performance of an 
| award, or for non-payment of coſts, is only in the 

. Term nature of a civil proceeding, and therefore the 

1. Atk. 3, Party cannot be arreſted on it on a Sunday (p). 

a No ſale upon the Lord's Day ſhall be conſidered 

Gy een a ſale in market overt, ſo as to alter the property (9); 

all enumerated and the Legiſlature hath reſtrained certain matters 

1, Hawk-P.C. from being tranſacted on a Sunday, under particuli 


11. 2. Burn's 


Fultice, 108. penalties (r). 


XLI. “ polrus ET FRAUS UNA IN PARTE 
SANARI DEBENT,” 


As it would be highly unjuſt to permit a man to 
derive any benefit trom his own wrong, the law 
watches with great anxiety to remedy the effects of 
fraud and deceit. Therefore, if a man be bound 
to appear at a day, and before the day the obligor 

(/)Noy's caſt him into prifon, the bond is void (/). So al- 
Max-3+ fo, if a man makes a falſe affirmgtion, with intent 
to defraud, whereby another perſon receives da- 
mage an action on the caſe in the nature of de- 
(e) Paſley v. ceit will lie againſt him, although he would not 
Leena 3* have derived any benefit from the effect of his af- 
Sk. Rep. 51 . . $ 4 . « 
Huary, 29. firmation (2). So alſo in obtaining inſurances, if the 
Geo- B aſſured, or his agent, make any miſrepreſentation to 
As Tra. the underwriters reſpecting the circumſtances of the 
tiſe on Marine ſhip or voyage upon which the inſurance is to be 
— made, the policy will be ipſo fucto void (z). 


XLII.“ porosrs 


. 28 


= 


SUS 


” 
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XLII. © porosvs vznsarux 1N ern. Wäg. 636. 
RALIBUS,” | Noy5 34. 


Therefore, a biſhop cannot refuſe a clerk upon a 
general allegation that he is /ci/maticus, or an here- 
tic, but he muſt accuſe him of ſome particular 
crime or error, otherwiſe biſhops might fraudulently (H $94cor's 
deprive all patrons of their preſentations (x). So caſe, 4. Co. 57 
alſo, a grant of ALL the grantor's goods generally — | 
without exception, is conſidered an enſign and mark () :.Burr-467- 
of fraud (); and therefore, if ſuch a grant be made 4 1 
by a trader, it is not only void againſt his creditors, Costs, B. I. 
but it is zpſo facto an att of bankruptcy within the 115. 
ſtatute 1. Jac. I. c. 1 f.; and a deed ich a mere co- 1 Bl: Rep- 
lourable exception of certain parts of ſuch trader's Comp: 193+ 
effects, will not alter the effect of the deed (2). 2. Bl.Rep 996- 


XLIII. “ pouvs svA KSH untevigUuet TUTISSI. 
MUM REFUGIUY:;” 


Every mah's houſe is conſidered as his caſtle, as 
well for his defence againſt injury and violence, as 
for his repoſe (a); and therefore, to violate this ſecu- (a) 5. Co. gu 
rity is conſidered of ſo atrocious a nature, that the 
alarmed inhabitant, whether he be the owner or a 
mere inmate, is permitted by the law to repel the 
violence, even utito the death of the aſſailant, with- 
out incurring the penalties df excuſable homi- 
cide (6). Thus alſo, burglary, which conſiſts in (5) Leach's | 
breaking and entering a dwelling-houſe in the Hawkins. . 
night-time with intention to commit a. febny, is n 
conſidered as the higheſt and moſt aggravated crime 
a man can be guilty of (c). Upon this maxim alſo, (0) 4. Bl. Com. 
a man's houſe ſhall, afford be ozoner protection 17 fuck. 
againſt civil proceſs; and therefore neither the vufer- Iand's Princi- 
door nor the window can be broken open to execute ples of Penal 
a writ- of fieri facias againſt his goods, or a capias ad n 
fatisfaciendum againſt ſis perſon (d): but it has been (#) Near Book, 
ſolemnly determined, that this privilege does not . F4*: + 
extend to an inner door, and that a bailiff in exe- 
cution of meſne proceſs may break open — 

E 2 E 


o 


4 ESTABLISHED MAXIMS, 
(Ole e. Of a lodger, having firſt gained peaceable entrance 


Ganſel, Cowp- at the outer door of the houſe (e). p * 
1 f 

ö th 

, Jo 

XLIV, © porMIT ALIQUANDO JUS; MORITUR pe 

_ NUNQUAM,” | pt 


Eo: Lit. 219. Right is conſidered in ſuch high eſtimation, that th 
2- Inſt, 161- the Law preſerveth it from death or deſtruction; ba 
and although it may for a time be ſuppreſſed with qt 
reſpe& to the perſon intitled to it, it can never be of 
entirely extinguiſhed. As if my tenant for lite co 
makes a leaſe to A. for life, remainder to B. and his ye 
heirs, and I releaſe to A.; although this excinguiſhes WM as 
my right to the reverſion, as it reſpects myſelf, and pe 
ſhall enure to the advantage of B.'s remainder, as 

well as 4.'s particular eſtate, yet in truth the right 

itſelf is not extinct, but doth follow the poſſeſſion ; X 
for the right of freehold is thereby transferred to 4. 

during his life, and after his deceaſe the right of in- 

heritance, which before was my right in reverſion, de- | 
volves upon B. and his heirs. ſha 


0 > © Bl. Com. 
325+ 


EY bon derr ALIQUANDO LEGES; NUN- riſt 
a AM MORIUNTUR,” 


Therefore, an Act of Parliament cannot be abo- the 
(f) z.Inf. liſhed by non v/er (F). Thus, where the 21. Jac. 
107. 1. c. 4. requires, that before any qu, tam action ſhall 
be commenced, an affidavit ſhall be filed that the X 
offence was committed within a year before; but 
&) White v. the practice had been for many years not to file this 


3 Tan affidavit; yet the court held, that, as long as the 1 
p- 274+ Sed , b , * 

vide 3. Term ſtatute remained unrepealed, it was their duty to fee ¶ fat 

Rep. 362% At carried into execution (g). deg 

bee | | mit 

mat 

XLVI. © pomixium A POSSESSIONE COEPISSE pen 

DICITUR,” ig 

pl 


The reaſon why a peaceable poſſeſſion without WF eq, 
| contradiction makes a right in Law is, that thered I by 


there 


ance 


ON 


lere 


there may be certainty of title to eſtates (). In (i) Jacob's 
every complete title to lands, there muſt be both Smmer, 87. 
the right of poſſeſſion and the right of property con- | 
be ; juris et ſeſſinæ conjunctio. If, therefore, tlie 
potſeſſion of an eſtate be in one perſou and the pro- 

rty in another, and he with whom the right re- 
tides ſuffers the poſſeſſion to deſcend to the heir of 
the poſſeſſor, the heir, whole anceſtor had only a 
bare and naked poſſeſſion, has by this deſcent ac- 
quired the right of poſſeſſion, though not the right 
of property: but if the proprietor ſuffer him to 
continue uninterruptedly in P— tor threeſcore 
ears, he thereby acquires a right of property allo, (. 5 
5 all che world, and his title cannot be im- —— 
peached by any dormant title whatſoeyer (i). Sce Co. Lit. 15. 


Fd , 
XLVII. © xgccLEsIA DECIMAS ECCLESIA Sol- 
VERE NON DEBET,” 


Therefore a vicar, upon a general endowment, 1. Co. rg. 
ſhall not, pay tithes of his wm to the parfon, if Co. Elia. 479, 
he keeps it in his own hands. So if a vicar is en- Sp, 1og, 


dowed of all the ſmall tithes arifing within the pa- 15g. 


riſh, he ſhall not have the ſmall tithes ariſing upon 


the glebe lands of the parſon, while they are in his 
own hands; but it is otherwiſe if the glebe be in 
the occupation of a lay tenant, 


XLVIII. © asr1MATIO PRAETERITI DELICTI 
EX POSTREMO FACTQ NUNQUAM CRESCIT.” 


The Law conſtrueth neither penal laws nor penal Bacon's Law 
fats by intendqzents, but conſiders the offence in Tds 62, 
degree as it ſtands at the time when it was com- 
mitted ; ſo that if any ſubſequent circumſtance or 
matter ariſe which, conjoined with that which hap- 
pened at the beginning, would draw 1t to a higher 
es yet the law will not thereby extend or am- 
plity the offence. Therefore, if a man be wound- 
ed, and the percurſor is voluntarily let go at large 
by the gaoler, and afterwards the man dies; yet 

| E 3 | this 


ESTABLISHED MAXIMS. 54 


84 ESTABLISHED MAXIMS, 


this is no felonious eſcape in the gaoler. So if x 
man compaſs and imagine the death of the perſon 
who afterwards becomes king, he not being a per. 
ſon within the ſtatute of treatons, this imagination 
precedent is not high treaſon. So if a man uſe Wl a" 
ſlanderous words of a perſon upon whom ſome dig: 
nity afterwards deſcends, by which he becomes 2 
peer of the realm; yet he ſhall have only a ſimple 
action on the caſe, and not an action of ſcandalun 
magnatum on the ſtatute. Bur Nors, it is aid, 
preteriti delicti; for any acceſſary before the fact is 
ſubject to all the contingencies pregnant of the fact, 
if they be purſuances of the ſame fact; as if a man Wi 
command ar counſel one to rob a man, or beat him . 
grievouſly, and murder enſue, in either caſe he is 
acceſſary to the murder, gu in criminalibus pre- 
fantur accidentia, | | 


XLIX. © equality 1s guilty.” 


- 2 4 Therefore, where an heir buys in an incumbrance 
1. Salk. 156, for leſs than is due upon it, he ſhall be allowed no 
Heath 's Max- more than what he really paid for it, as againlt 
Toy Ef other incumbrances upon the eſtate ; for the taking 
away one man's gain to make up another's loſs, 13 
making them both equal; and the gain the heir 
would have made, if the whale money due on the 
incumbrance ſhould be allowed him, ſhall be taken 
from him to make up the loſs of the other incum- 
1. Chancery brancers upon the eſtate, Thus, alſo, where a teſta- 
Caſes 295- tor deviſed two ſeveral eſtates for the payment of 
his debts, and deviſed alſo an annuity out of one ot 
them; the truſtees ſold that eſtate out of which the MW 1; 
| annuity was payable; Equity decreed the other MW da 
| | eſtate to and charged with the annuity ; for, by wi 
charging the other . with the annuity, the hen 
| will not gain the accidental adyantage of having pc 
| his eſtate diſcharged of the .annuity, nor the an- 
auitant Joſe his annuity ; and ſo both are equal. 
7 0 


L. 


ESTABLISHED MAXIMS. 55 


2 if 4 


erſon L. © EQUITY RELIEVES AGAINST ACCIDENTS.” 


per. 

— Therefore, where a bond was given to pay an . Chancery 
n uſe WY annuity out of the profits of an office which was Cit», 72. 
 dig- taken away by the uſurpers in the d rebellion; 


the office being revived upon the Reſtoration, the. 


nes 2 
obligor was ſued on the bond; but, upon his bill 


mple 

51 to be relieved, the Court decreed him only to pay 

ſaid, the annuity for ſo many years as the office continued. 

act is Thus, alſo, where the truſtee of an infant received z. Ch. Caf. 2+ 


forty pounds of. the infant's money, and the truſtee 
was robbed of 200l. whereof the 40l. was part, it 
was decreed, That he ſhould be allowed the forty 
pounds in his accounts; for he is only bound to 
keep it with as much care as he does his own. 


fact, 
man 
t him 
he is 


Fra: 


LI. © Eq yr PREVENTS MISCHIEF,” 


Therefore, if there be leſſee for life, remainder foo, .. 4 
for life, the reverſion or remainder in fee, and the Vern.'23. 
leſſee in poſſeſſion waſtes the lands; though he is Heth! Max, 


: 30. and the 
not puniſhable for waite by the Common Law, yet caſes — 


* he ſhall be reſtrained in Chancery, for this is a par- ed 
5 5 ticular miſchief; and though he is not puniſhable 


during the continuance of the remainder, yet he is 
puniſhable after. 


aken 
um- 2 
* LI. © equity WILL NOT SUFFER A DOUBLE 
| ” 
at of | SATISFACTION, 
— Therefore, where a- grandfather deviſed lands to Tail, 7. 
þ his fon to pay ten pounds a year to the ſon's three 
. hy daughters, and the father gave 200l. in marriage 
9 WV) 


** with one of them, it was decreed, That the ten pounds 
en 4-year ſhould be included in the two hundred 
pounds, | Lol | 


ESTABLISHED MAK IMs. 


LIII. „ EX cUSAT AUT EXTENVAT DELICTUM ix 


4 
Bacon's Law 


Tracts, 60,6 I. 


Lg 


CAPITALIBUS, QUOD NON OPERATUR IDEM IN 
' CIVILIBUS,” | 


In capital caſes, in favorem vite, the Law will not 
puniſh in ſo high a degree, except the malice of 
the will and intention appear; as in murder when 
compared with manſlaughter : but in civil treſpaſſes, 
and injuries of a inferior nature, the Law rather 
conſiders the damage of the party wronged than 
the malice of the offender; as in flander, WERE EV 
a man is damnified in his name and credit. So, if 
a man be killed by miſadventure, as by ſhooting an 


arrow at butts, this hath a pardon of courſe ; but if 


2+ Inſt. 49» 


.Sed vide 


2. Hauk. P. C. 
$49» 


a man be hurt or maimed only, an action of treſpal; 
lieth, though it be done againſt the party's mind and 
will, and he ſhall be puniſhed as deeply as if he had 
done it of malice. So if an infant within years of 
diſcretion, or a madman, kill another, he ſhall not 


be impeached thereof; but if they put out a man's 


e, or do him like corporal hurt, he ſhall be pu- 
vided jn weſhals, © ; 


LIV.“ Ex racro jus onen.“ 


Therefore it is ſaid by Lord Coke, that in the caſe 
of a trial in the High Court of Parliament, after 
the Lords are aſſembled together to conſider of the 
evidence, they cannot ſend, to the High Steward ta 
aſk the Judges any queſtion of law, but in the 
hearing of the priſoner, in order that he may hear 
whether the caſe be rightly put; for, De facto jus 


oritur, 


LV. „ ExPEDIT REIPUBLIQA UT SIT FINIS 

| LITIUM,” 
Therefore, where a ſuitor is barred in any action 
real or perſonal, by judgment upon demurrer, con- 


feſſion, or verdict, he is barred as to that or the like 


( Ferrers' 
caſe, 0 Co. 72 


action of the ſame nature for the ſame thing fot 
ever (4), | WES | 


Awards 


LVI. “ EX xvpO PACTO NON ORITUR ACT10.” 


ESTABLISHED MAXIMS. | | 57 
Awards are to be favoured in Law, becauſe they 


prevent and compoſe ſuits and controverſies; and 
therefore, although the parties do not diſcover all 
their differences to the arbitrators, yet the award 
ſhall be good; for otherwiſe the concealment of 
ſome trifling cauſe of action, on the one ſide or the 1 
other, might be practiſed, and the ground of con- (I) 8. c. 
tention continued (4. £ , 5 
The general ſtatute. 32. Hen. 8. c. 36. of fines 
ſhall bind the king, though he 1s not named, becauſe 
the object of it was the ſettling and quieting of 
eſtates, and the prevention of debates and contro- 
verlies (n). | (. Co. 786. 
A barrator is, in judgment of Law, one of the moſt | 
dangerous and pernicious vermin of the common- 
wealth ; becauſe, whereas the Law endeavours to 
ſettle peace and amity, and to ſuppreſs diſcord and 


contention, he is ſeminator litinm et oppieſſor vicino- 


rum ſuorum (u). () 8. Co. 3 
And, upon this Maxim, every plea that a man 

pleadeth ought to be triable, for without trial the cauſe (o) Co. Lit. 

can receive no end (o). | . 393: b· 


Pl. Com. 305+ 
A conſideration of ſome ſort or other is ſo abſ6. 
Jutely neceſſary to the forming of a contract, that a 
ndum pactum, or agreement to do or pay any thing 
on one fide, without any compenſation on the other, 
is totally void in Law; and a man, however he may 
be bound in honour or conſcience, cannot be com- | 
pelled by Law to perform it (p). As if one man 90 Pr. & 8. 
promiſes to give another tool, ; here there is nothing 2, Bl. — 
contracted tor or given on the one fide, and there- 445 
fore there is nothing binding on the other (q). And nag ng A 
it is a general rule, That wherever a perſou promiſes, (4) 2. Bl. Com. 
without a benefit ariſing to the promiſſor, or a loſs $45" 34 
to the promiſſee, it is void (7), as being without 10. 9 
legal conſideration. But as all promiſes ſhall be »- Bac. Abr. 
taken moſt ſtrong againſt the promiſſor, the Law. 
will endeavour to find a good conſideration, if poſſi- (H Poph. 148, 
ble, in order to ſupport a fair contract (/); and Roll. Rep. 
. * 4 | thereforg 'F 


58 ESTABLISHED MAXIMS. 


v 
* 


therefore any degree of reciprocity will prevent th; 
puct from being nude; nay, even if the thing he 

founded on a prior moral obligation, it is no longe: 
nudum pattum ; as a pronuſe to pay a juſt debt, 
Or. Bl. Com. though barred by the ſtatute of limitations (7); or, 
445 a pronuſe by a bankrupt after the bankruptcy, to 
RED, pay a debt due before, in conſideration of the cre- 
„Trueman ditor agreeing to take no dividend (); and as thi: 
aps maxim was principally eſtabliſhed to avoid the in. 
convenience that would ariſe from ſetting up mire 
verbal promiſes, for which no good reaſon could he 


(x) Plond. _— (x), it does not apply where the promiſe is 
308. 


r 1693. 0 3 proved by written documents (y); and 
2282 therefore, if a man enters into a voluntary bond, or 
Lord Manſ- 


geld, opinion, Eives a promiſſory note, he ſhall not be allowed to 
3. Burr. 1671, aver the want of wrt) we in order to evade 

(=) Hard. the payment; for every bond, from the ſolemnity 
1. Ch. Rep. Of the inſtrument (z), and every note, from the ſub- 
187. ſcription of the drawer (a), carries with it internal 
(% LA. Ray. evidence of a good conſideration : and Courts of Ju. 
760. 1 . 1 
(5) z. Com. tice will therefore ſupport them both as againſt the 
446. 5 contractor himſelf; but not to the prejudice of cre- 
| 1 5s. ditors or ſtrangers to the cant 


LVII. „ xxXTRESSsIO ZO QUA TACITE IN- 
SUNT, NIHIL OPERATUR.” 


(c) Ives” caſe, Therefore, if a man grant a manor for years, 
3. Co. 11. with an exception of the wood and underwood 
See. Wingate 9-070ing and being upon the ſaid manor ; the words 
Maxims, 235-2, , 4 Kine“ Js of & ra en 
2. Hawk. 445- Frowing and being are words of ſuperabundance, 
Co, Lit- becauſe, without them, the Law will imply 8 
a. 205. - . 

| — zog. much (c). 
J. Co. 56, b. 145-2. 10. Co. 39. a+ 1+ Mod. 196. 2. Saund. 351. Wood's Inſt. 146 


LVII. © ExpressI0.UNIUS EST EXCLUSIO 
| ALTERIUS,” 


Therefore, ſays Littleton, if the condition upon 
'4 mortgage be, to pay to the mortgagee, or his hetrs, 
the money, and before the day of payment the 
mortgagee dies, the feoffar cannot pay the money 


WW, 


A 
- 


ESTABLISHED MAXIMS, 


it the 
ig be 
Noe: 
deby, 


to the executors, for the paymem ught to be to the 

heir ; and the Law, adds Lord Coke, ſhall never ſeek 

out a perſon, when the parties themſelves have a | 
pointed one; for, Expreſſum facit ceſſare tacitum (d). (Y co. Liz. 


0, So, allo, where a man was bound to pay 20l. to ſuch 210. 

y, to perſon as the obligee ſhould by his will appoint, 

 cre-F and the obligee named a perſon executor, but made 

s thi: no other appointment, it was refolved, that the exe- 

e in. cutor ſhould not have the twenty pounds (e). So, (e) Lord Not- 


alſo, where a ſtatute treating of ** deans, prebenda- — 8 


ries, parſons, vicars, and others having ſpiritual Co. Lit. 210. 2. 
promotion; deans h_ the higheſt perſons named, Pram 


mere 
1d be 
ule is F Sod ane: 


and ps, who are of {till a bigker order, are not in- 4. Co. 46. 
d, or WF cluded under the general words, 8 1. Bl. Com. 38. 
ed to | 

ade | | 

Unity LIX. © EXPRESSUM FACIT CESSARE TACITUM.” 

| — Thus, where a leaſe expreſsly reſerves the rent to Dyer, 3 

f ju the leſſor only, it ſhall not be intended a reſerva- 


tion to the leſſor and his heirs ; but if no perſon be 
mentioned, the reſervation ſhall] be extended by 
«implication to the leſſor and his heirs. So, alſo, 


where a man, by indenture, demiſes and grants” Nokes v. 
ames. 


t the 


CIC-+ 


expreſsly covenants, that the leſſee ſhall enjoy the 

demiſed premiſes, without eviftion by him, or any 

by his procurement ;” the expreſs covenant, which 

extends only to eviction by he leſſor or his agents, 

thall ſuperſede the covenant in Law ariſing from 1. Pecre Wms. 
-ords MW the words demiſe and grant,” which otherwiſe 5* | 
ince, would have implicitly warranted the poſſeſſion of 
dhe ſeſſee againſt all perſons whatſoever, 


- 


LX. „ tx TOTA MATERIA EMERGAT 
RESOLUTIO,” 


Therefore, it is the office' of a good expoſitor of The caſe of 
an Act of Parliament, to make conſtruction of all Lincoln Col-' 
pon the parts together, and not of one part alone by it- gt enki 
"ears, lelf; Nemo enim aliquam partem rectè intelligere poſit, Maxias, 238. 
"the antequam totum iterum atque iterum perlegerit, Thus, 
gy for example, although the firſt branch of 11. Hen. J. 
v. hs Mens 23 


land for term of years; and alſo, by the ſame deed, &,, Elis. 6% 


ESTABLISHED MAXIMS.. 


c. 20. makes th& diſcontinuance, alienation, war. 
ranty, and recovery, made by the wife of the inhe. 
ritance of her deceaſed huſband void and of none 


effect; yet the following clauſe, © and it ſhall be 


py» Bl Coun. £9: 


Dougl. 30. 


12 Co. 7. 


** lawful for any perſon to whom the ſaid inherit. 
. ance ſhall appertain, to enter,” being connected 
with the firſt clauſe by the conjunction “ and,” 
clearly expounds the generality of the words pre- 
ceding ; and therefore the ſenſe of both together is, 
that they ſhall be void and of none effect, & the cu. 
try of him to whom the intereſt, title, or inherit- 
ance, after the deccaſe of the wife, doth appertain; 
and thall ſtand in force between the parties them- 
ſelves, and againſt all others, ſave only againſt ſuch 
as have title. So, alſo,” if land be veſted in the 
king and his heirs, by Act of Parliament, ſaving 
the-right-of A.; and A. has at that time a leaſe of 
it for three years ; here A. ſhall hold it for his term 
of three years, and afterward it ſhall go to the king : 
for this interpretation furniſhes matter for every 
clauſe of the — to work and operate upon; 25 
it is a rule, That one part of a ſtatute muſt be ſo 
conſtrued by another, that the whole may, if poſ- 
ſible, ſtand : ut res mug is valeat quam pereat. 

All ſtatutes in pari materiq are to be conſtrued as 
one law, | SMS 


LXI. “ FoRMA NON OBSERVATA INFERTUR 
- ADNULLATIO ACTUS.” 


Therefore, where the ſtyle and proceedings of the 


| Eccleſiaſtical Courts, after the paſſing of the ſta- 


Co. L. 233. a. 
2. Roll- Rep - 


335+ 3557 


tute 1. Edw. 6. c. 2. were in the name of the 
bithops, and not in the name and under the feal 


of the king, in the manner that ſtatute directs, 


their proceedings were adjudged to be unlawtul. 


LXII. © ForT10R ET POTENTIOR EST DISPO- 
SITIO LEGIS QUAM HOMINIS.” 


Therefore, where an eſtate depends upon a con- 
dition in Law, as if a man grant the office of 
parker tar lite, the law annexes a condition, = 

0 


ESTABLISHED MAXIM S. 


the grantee ſhall well and lawfully keep the park, 
he. and do that which to ſuch office ought to be done, 
or otherwiſe the grantor and his heirs may ouſt 
be him; and this condition, which, by intendment of 
Law, is annexed to the eſtate, is as ſtrong as if it 
164 had been reduced to writing, 


4,” So, alſo, if a man ſeiſed in fee deviſes his whole 2. Bl. Com. 
pre. eſtate to his heir at law, fo that the heir takes nei- 4 l. Abr 
7* ther a greater nor a leſs eſtate by the deviſe than he 626. 

1. WW would have done without it, he ſhall be adjudged Salk: 24r- 
uric. to take by deſcent, even though it be charged «ng 
in: vich incumbrances, for the benefit of creditors and 

m. ochers who have demands on the eſtate of che an- 

uch ceſtor. ö 8 

jag LXIII. “ FRAvs EST ODIOSA ET NON PRA- 

. - SUMENDA.” | Y 

erm Therefore a will, ſays Loxp Coxs, ſhall not of 

1g : common intendment be ſuppoſed to be made by 


ry colluſion ; for, Nulla impoſſibilia aut inboneſta ſuat 

| WH prefirrenda vera autem et honeſta et paſſibilia (F). ) Co. Le. 

e (0 Jo allo, fays LiTTLETON, if a feoffee granteth the ?“ b, 

pol- WW deed to the feoffor, ſuch grant ſhall be good, and para 
then the deed and the property thereof belongeth to 

d as the feoffor ; and when the feoffor hath the deed in 

| hand, and is pleaded to the Court, it ſhall be ra- C) Eitt!erons 

ther intended that he cometh to the deed by law- 40 be L. 
UR ful means than by a wrongful mean (g); for, 232. b. 

* Omnia preſumuntur,” ſays 2 commentator, ** e- — — 3 
he gitime fatla donec probatur in contrarium injuria hers cited. 
non pra. ſusuitur (H).“ 

It has therefore frequently been decided, That | 
bar fraud is a queſtion of fact, and not an inference of (i) r. Tem 
&ts, law (i), and ſhall never be intended or preſumed ; * 
but mult be expressly averred, and politively found (4, ,,. ce. 0 


by a jury (4). 


o- LXIV. “rs Aus ET DOLUS NEMINT PATROCI- - 

* 41 NARI DEBENT.” 
con- Therefore, a recovery in dower or other real 3. Co. 78. and 
> of ion, a remitter to a feme- covert or an, infant, a Rt. Fines 


varanty or ſale in market-overt, the king's let- Doderidge us 
: ters 


„ 


to this maxim, ters patent, a pardon, a fine, a preſentation, and 


Palm. 158. 


1 Vern 240. 


Abernethy v. 
Laudale, 
Dougl. 542+ 
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all acts temporal and eccleſiaſtical: obtained by fraul Meer 


and covin, ſhall not bind the parties. or t 


LXV. © rFRAvs EST CELARE FRAC DEM.“ ſao 


Therefore, where one Piti, by the agency of om lag 
Muſchamp, obtained a rent-charge of zool. for th: 
ſum of zool. from the Earl of Angleſea; it was held, Nou 
That the grant was void, although Pitt did not tran(- 
act the affair with the Earl himſelf, but, being toll 
by Muſchamp that ſuch a bargain might be had, L 
left it to him to deal therein between them; for 
it was conſtrued, by the Court, that this method & 
carrying on the contract was in itfelt an evidence 


of fraud. of 


void 
ing 
pott 
here 
that 
cone 
nuar 
roten 
whic 
So, 
name 


the ] 


LXVI. © FREIGHT is THE MOTHER OF WAGES," 


Therefore, an officer or ſailor who has engaged 
to ſerve on board a letter of marque for certain 
wages during the voyage, and a ſhare of all prizes, 
is not intitled to any part of the wages if the ſhi 
is taken before ſhe completes her voyage, althoug| 
he ſhall have been ſent from the ſhip, previous to 
the capture, as prize-maſter on board a prize taken 
in the courſe of the voyage; for, by Loxp Maxs 


FIELD, freight is the mother of wages, and the ſaſei WM not 
of the ſhip the mother of freight. RY nam 
baſta 

| not 
LXVII.. © pFxtQueNTIA Aactus MULTUM Jud, 
| OPERATUR.” 6 


Therefore, although a corporation be created bs q 

a charter, directing that the choice of its may?! Xl 

bailiffs, and other principal officers, ſhall be made 

by the commonalty ; yet if by continual ulag} r 

thoſe officers have been choſen by a ſelect mumbel prete 

of the commonalty, or by the burgeſſes, albeit n 71:6. 

conſtitution can be ſhewed to warrant ſuch election x4, 

it is good in law, becauſe it hath been ſo often com 
| pu 


fraud 


gaged 
*ertaln 
I1Z6S, 
e (hip 
houg! 
ous I0 
taken 
Jas 


ſafety 
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put in execution (1). 
een the uſage in a pariſh to rate perſons to the poor Wingate, 308. 
or their ſrock in trade within the pariſh, ſuch per- 8 
ons are liable under the ſtatute 43. Ez. c. 2. to 


be rated to the poor in conſequence of ſuch ; 
uſzge (n). Bur no antiquity, however remote, can (m) Ren ©. 


, 2 lill, Cow 
ive ſanction to a uſage bad in itſelf ; nor ought 613. pe 


lage to be permitted to prevail againſt principles G Thccaſeof 
nd clear law, unlets in cales where the contrary 
would be inconvenient, and induce worſe effects (2). 1765. 


LXVIII. „ FrusTRA NSH POTENTIA QUA NUN- 
QUAM VENIT IN ACTUM.” 


Therefore, a remainder limited to the right heirs Cro. Eli. ze. 
of B. if there be no ſuch perſon as B. in eſſe, is *: Co. 51. 
void; for a remainder ought to velt in eſtate dur- ; Co. 201. 
ing the particular eſtate, and ought to take effect in Raym. 54- 
pofieſion, when the particular eſtate ends; but ee Eee 
here there muſt two contingencies happen; firſt, 170. 
that ſuch a perſon as B. ſhall be born; and, ſe- 
condly, that he ſhall alſo take during the conti- 
nuance of the particular eſtate; which make it 
potentia remotiſima, a molt improbable poſſibility, 
which the Law will not 3 can ever happen. 

So, alſo, a remainder limited to. a man's 165 by 

name, is bad, if he has no fon of that name; for 

the Law will not conceive it poſſible that he ſhould 

not only have a fon, but a ſon of a particular ; 
name. So, alſo, a limitation of a remainder to 2 
baſtard before it is born, is bad; for the Law will 

not preſume that ſuch a thing will ever happen; 

and, Vaud eſt illa potentia que nunguam venit in 

631M, 


© FRUSTRA LEG1S AUXILIUM INVOCAT 
QUI IN LEGEM COMMILETIT.” 


LXIX, 


Therefore, when thieves, having an intent to rob, 
pretend buſineſs to get into a houſe by night; or 
rate hue and cry, and bring the conſtable, to 
*hom the owner opens. the door, and when they | 
come in they bind the conſtable, and rob the 

| owner; 


— 


— 


Thus, alſo, where it has () co. 77 b. 


— . — — 


eneral War- 
rants, 3. Burr» 


1. Co. 66. 129. 
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(e) 3. Inſt. ö ner; this being done in abuſe of the Law z, 


22 A 42 


' Year Boch. by interpretation, eſteemed to be an actual breaking 


20. Bdw. 3. and burglary, and the whole act ſhall be impute 
. OY the thieves (o); Merito beneficium legis amittit qui 
3905. legem ipſam ſubvertere intendit (p). | 


60 2+ Inſt. $3* 


LXX. “ FRUSTRA SIT PER PLURA, QUOD PIER 
'POTEST PER PAUCIORA,.” 


Revnoldycaſe, Thus, if the office ef the Marſhalſea become 
9 Co-95 forfeited, the king ſhall be put in poſſeſſion there. 
of by ſeizure, without office; ſo it is alſo of the 
temporalities of a biſhop, for every neceſſary cer- 
tainty appears on record in the Exgþequer. Thu, 
Year Book, Alſo, a perſon who is debtor to the king upon re- 
i Her. o pl a: cord in the Court of Exchequer, if he be ſeen in 
court, he may be brought in to anſwer without 
proceſs. 

Witkinfon s. Uhus, alſo, where one Facgnes was committed to 
J-<ques, 3- the Fleet, and permitted by the warden to eſcape, 
"og Rep. for which eſcape a e in debt had been re- 
covered againſt the warden, which judgment Jacque: 
___ afterwards ſatisfied, and obtained à releaſe from the 
warden, but fill continued to refide in the Fleet, 
though he went out when he pleaſed ; it was held 
by the Court of King's Bench, that any creditor 
might lawfully enter a detainer againſt him, with- 
out being put to original proceſs, while he was 
in fact 22 within the walls of the prilon, 

although he was not there by compulſion. 


LXXI. “ rurIosvs solo FURORE PUNITUR.” 


4 Bl. Com. 4. Therefore, in criminal caſes, idiots and lunatic 
3. Inf. 6 are not chargeable for their own acts, if committed 
+ Hale 34 under the incapacities of a defective or vitiated 
underſtanding, not even for treaſon itſelf. Allo, 
if a man in Ris ſound memory commits a capital 
offence, and before arraignment for it he becomes 
mad, he ought not to be arraigned for it; becaule 


he is not able to plead to it with that advice and 
et: | caution 


W is, 
king 
2uted 
it qu 


IERI 


natics 
nitted 
tiated 
Alſo, 
apital 
"OMe 
caule 
Þ and 
wtion 


accountable mode of action, but an abſolute diſpoſ- ul. p. 2. is 
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caution that he ought. And if, after he has plead- 
ed, the priſoner — mad, he ſhall not be 
tried; for how can he make his defence? If, after 
he be tried and found guilty, he loſes his ſenſes 
before judgment, judgment ſhall not be pronoun- 
ced; and if, after judgment, he becomes of non- 
ſane memory, execution ſhall be ſtayed; for per- 
adventure, . the humanity of the Engliſh Law, 
had the priſoner been of ſound memory, he might 
have alledged ſomething 1n ſtay of judgment or ex- 
ecution. 


Non compos mentis 1s of four forts. Fr Rsr, Idiota, Co. Lit. 247. 
which is a perſon who from his nativity, by a per- 
petual infirmity, is inſane. SeconDLY, He who by 
licknels, grief, or other accident, wholly loſeth his 
memory and underſtanding. THriRDLY, A Lunatic, 2. Taft. 14. 
who hath ſometimes his underſtanding, and ſome- | 
times not, aliquando gaudet lucidis intervallis; and there- 4. Co. 124+ 
fore he is called n 5 mentis, ſo long as he hath 
not underſtanding. Foux rn, He who by his 
own vicious acts 2 a time depriveth himſelf of his 
memory and underſtanding ; as he that is drunken. 
But this kind of non compos mentis ſhall give no pri- 
vilege or benefit to him or his heirs ; for a drunkard co. Lit. 247 
is voluntarius demon, and whatever hurt or ill he * Co. 170. 
doeth, his drunkenneſs aggravates it: Omne crimen pow. 19. 
ebrietas et incendit et detegit. And theſe defects, 
whether permanent or temporary, muſt be unequi- _ 
vocal and plain; not an idle frantic humour or un- One , 


ſeſſion of the free and natural agency of the human nts. 
mind (9). 


LXXII. © GExERALE DICTUM GENERALITER (%) Vide poſt. 
EST INTELLIGENDUM (r).“ Nax. 75- 


Thus the ſtatute of Merton, 20. Hen. 3. c. 2. 2. Inft. 8r- 
which enacts, © That widows may bequeath the Woods luft. 9. 
crop of their ground, as well of their dowers as 
** of other their lands and tenements,” is to be un- 
derſtood to extend to all the five kinds of dower, 
vin. 1. By Common Law. 2. By Cuſtom. 3. Ad Co. Lit. 39. b. 
a ; F oftium | 


— 


ed 4 — 


— r = == LS — — 


is 

: 

* 

0 
1 , 


— — 6c 


WP 


—— — 


_ oftium eccleſie, 4. Ex aſſenſu patris. And, 5. De ly Mic | 
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LXXIII. © cexerALE xn. eERTI 1neticar,” i 


Fitzherbert's Therefore, in an aſſignment of errors, a general i 
— Brevi- aſſignment is not good; as to ſay, in omnibus erratum c 
Wingate, 635. (, for that expreſſes no certainty ; but the aflign- WW 5*" 
pl. 5+ ment ought to be ſpecial and certain, as in Loc err. II 
tum eſt, &c. and fo ſhew the certainty of the things; 
and then again to ſay, et in hoc erratum eft, and ſhey | 
another thing, et fic de ſingulis, in which he will al. L. 
ſign errors. 
' Barpole's cafe, A ſubmiſſion was general of all actions, demands, 
. Co. s. &c. and the award was, that one of the parties ſhould 
pay to the other twenty pounds. It was objected, Ml x; 
that it did not appear that award was made of all 
matters in controverſy, and therefore void ; but it 
was adjudged good; for, as the ſubmiſſion was ge- 
neral of all actions, demands, &c. generale nihil . 
certi implicat ; and therefore, it ſtands well with 
See the caſe of the generality of the words, that there was but one Ge, 


22 cauſe depending in controverſy betwixt them. 


LXXIV. © GENERALE TANTUM VALET IN GENE 
RALIBUS, QUANTUM SINGULARE IN SINGULIS.” 


Dyer, $0. Therefore, the words of the ſtatute 27. Hen. 8. 

11 ——— c. 27. That all grants by letters patent to be I h 

„ made for term of life or years of any office con- as 

&© cerning the lands within the ſurvey of the Coun v 

« of Augmentation, &c. ſhall be ſealed with THz the 
* GREAT SEAL of that Court,” were held to imply a 
negative; ſo that, if the grant be under THE GREAT 

SEAL of England, it ſhall be void. L 
So, alſo, the 35. Eliz. c. 1. againſt popiſh recu- 


i Dr. Fofter's 1 


caſe, 11 Ce. ſants, which recites, That, for the more ſpeedy 
59. b. 4K 65. ©* evying and recovering, for and by the queen, 
| of all and fingular the - pains, duties, forfeitures 
% and payments which ſhould become payable by 

* that Act, &c. BE IT ENACTED, that all ond every 

the ſaid pains, duties, forfeitures and K 


"Io ; 
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De ls e ſhall and may be recovered and levied to her ma. 
« jeſty's uſe by action of debt, bill, plaint, &c.“ 
was held to imply a negativ: in reſpect of the gene- 
rality of the words; for if the queen ſhall recover 
« all and fingtlar the pains,” &c. and “ all and 
ner) cer the pains,” &c. then no other perſon can re- 
covet any of them; et qui omne dicit nihil excludit, et 
generals.qantum valet in omnibus, quantum fngulare in 


erra- Montes. 


— 


ings; J 

5 | | 

ll . LXXV. GENERALIA VERBA SUNT GENERALITER (HY Vide ant, 
INTELLIGENDA (VJ). 3 

2 Therefore, the ſtatute 1. Hen. 7. c. 1. to reſtrain Coke's Pleas 

ged. unlawful hunting in the night, being,“ That if au of the Crown 

e a WM /*76n or perſons ſhall be. convicted of the offences *" 


* therein deſcribed, they ſhall be puniſhed as felons,” 

extends, ſays LoD Cox E, to all perſons of what 

** eſtate or degree ſoever, and as well to women as to 

* men; for the words are, if any perſon;” and, 

Generalia verba ſunt generaliter intelligenda. | 

So, allo, the 43. Eliz. c. 7. which recites, that the r. Hawkins 
offences, the robbing of orchards and taking away T. C. 214 
fruit · trees, &c. are now more commonly committed 

by letod and mean perſons tian in former times; AND 

ENACTS, “ that all and every ſuch lewd perſon and 
perſons“ who ſhall be guilty thereof ſhall be puniſh- 

ed as the Act directs, is held to extend to perſons 

> be who bear the deſcription and addition of gentlemen, 

con- MW «5 well as to thoſe who in the ſtricter ſenſe of the Land Ram 
our IM words may be ſuppoſed to be comprehended under 

THE che deſcription of lewd and mean perſons. 


ut it 
s ge- 
mbhil 
with 


ly a 
EAT 

LXXVI. © 810554 VIPERINI EST QUE cokfg9: 
1 Dir VISCERA TEXTUS,” * 
en, i Thus, the, ſtatute of Glouceſter enacts, “ Thar Cg. Ln. 3 
ures „ the heir of the woman ſhall not be barred of «and b. 
by > action if he demandeth the heritage, or the mar- —_— 34: 
very „ lage of his mother by writ of entry, which his fa- Hanks. Max- 
ents cher aliened in bis mother's time, whereof no fine 4 


hall F 2 &« jg 
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* 1s levied in the King's Court ;” and fo ſays Ltr. 
TLETON, if the huſband of the wife alien the her. 
tage or marriage of the wife in fee with warranty, 


&c. by his deed in the country, it is clear law that u 7 
warranty ſhal! not bar the heir unleſs he hath aſſen cou 
by deſcent; for, ſays LoRD CokE, it would be in. Cha 
convenient to intend the ſtatute in ſuch a-manne ¶ cee 
as that he who hath nothing. but in right of his wir men 
ſhould, by his fine levied with warranty, bar the 8 
heir without aſſets. And this expoſition 1s ex vi/ceri-Wif ;; li 
bus acts. Cou 
the 
EXXVII. “ GRAMMATICA FALSA NOS VITIAT 7 
"HY CHARTAM-" 8 
Iyherefore, if a bond be made noverint, &c. me N afte 
tenerie et obligarie B. in 10l. ad quam, &c. obligamus n, ¶ mor 
it will be good; for the parties and ſum are proper; by: 
and any words whereby it may be collected that the WM dee 
(:) Yelv. 103. obligor binds himſelf are ſufficient (7). So, if a agre 
Cro. Jac: 261- hill be cognovit ſe debere et indebitat. Fere ſumam 20. the 
(0). Vent. rob. ſolvere B. it will be good (2). So, where the word to t 
are not Latin or Engliſh, as if a man be bound in deb 
20 nobilis tor nobles; or in oftoge/imo inſtead of ot 
(+) 2- Roll. pinta libris (x); or in ſeroteen for ſeventeen pounds, U 
— .c._ or herty for thirty pounds (3) ; yet the bond will be | 
5 ” good, for the ſenſe and intention of the parties may 
(y) 10.C0-133+ be collected from the words. But where words ae 1 
| Cro. Jae. 697: inſenſible, and the intent of the parties cannot be dee 
| + (Com. Pig known, the obligation will be void (z); as if a ma Tn 
| (a) Nov, 10g. be bound in 20 liveris inſtead of libris, or in vigiai at 1 
| 2-Roll. Ab-146 literis (a). * 
| def 


LXXVIII.“ AE THAT CANNOT HAVE THE EFFECT nag 
OF THE THING SHALL HAVE THE THING ITSELF. ¶ oc 


| : 6 om 
| Noy'sMaz-35- As, if a termor grant his term to another haben tot 
| dum immediately after his death, the grantee [hal he 

. have the term from the time the grant is made. 50] 
| reli 


LAXIX. 


—— - —ů — 
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LXXIX, ©* uz who WILL HAVE EQUITY MUST | 
DO EQUITY.” 


Therefore, if a huſband ſues in the Eccleſiaſtical Teil, 114. 
Court for a portion due to his wite, the Court of 
Chancery will order an injunction to ſtay the pro- 
ceedings there, until he makes a competent ſettle- 
ment. | 

So, alſo, if a man marries a woman whoſe eſtate Vern: 40. 
iin the hands of truſtees, and applies to a Cooke's Bart: 
Court of Equity to compel the truſtees to convey n 355550 
the eſtate, he tha not have ſuch equity, without 
doing equity to his wife, by making a ſuitable ſet- 
tlement or proviſion for her, | 
So, alſo, where a man mortgaged his eſtate, and Vern. 244. 


TIAT 


me Ai afterwards the mortgagee advanced and lent him . 54 
n, more money upon his bond; upon an application 

roper; Wl by the mortgagee to the Court of Chancery to re- 

at the WF deem, the Court ſaid, although there was no ſpecial 

„if . agreement that the land ſhould ſtand as a ſecurity for 

nz 20], 


the bond debt, yet, as the mortgagee 1s applying 
words Wl to the Court for equity, he muſt content to pay both 
nd WW debts before he can redeem. | 


f oft: ö 
unds, 4 . | | 
Fn LXXX. HE THAT HATH COMMITTED INI- 9 
3 may QUITY SHALL NOT HAVE EQUITY,” 


Is ae Therefore, where a defendant, by a trick, got a . Ch. Caf. 

ot be decd into his hands, and burnt or cancelled it, 293: 

man i Taz Court oF CHANCERY would not direct a trial 

at law; which would not have been denied, if the | 
defendant had not been guilty of a fraud. | | 

So, alſo, where the plaintiff, having debauched the a. Ch. Caf. ;. 

defendant, to whom he made falſe addreſſes of mar- 

FECT WH nage, and got her with child, gave her a bond for 

Lr. WF 5ool. conditioned for the payment of Fol. but Sed vide 


2 . 6. Mod. 1. 
omitted to mention any place where the money was 4 4. and 5 


_ to be paid, On an action being commenced at law, Ann. c. 16. by 
hall be brought his bill in Equity, and offered to pay 3 
5ol. into court; but the Lord Chancellor refuſed to no empower- 
telieve him by granting an injunction. ed to ſtop pro- 
| 2 ceedings for 
XIX. | the penalty ofa bond, on payment of principal, intereſt, and colts. 


F 3 LXXXI. 
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LXXXI. “ nant pevs FAcIT, XOX Ho. nee 


n 16. Heres, in the legal underſtanding of the Common 0 f 
Law, implies, that he is ex j4ſtis nuptiis procreatus; ow 
for, heres legitimus eft quem nuptiæ demonſirant, and is of | 
he to whom lands, tenements, or hereditaments, by heir 
the act of God and right of blood, do deſcend of the, 
ſome eſtate of inheritance ; for, Solus Deus heredem der 
facere poteſt, non homo: Dicuntur autem hereditas and 
heres ab herendo, quod eft artiè inſidendo, nam qui heres un 
eſt heret ; vel dicitur ab herendo, quia hereditas fili dre 
'heret ; licet nonnulli heredem dictum velint, quod heres _ 
uit, hoc eft dominus terrarum, &C. que ad eum perve- 2 
niunt, | tef 

Co. Lit. 7. 29 A monſter, who hath not the ſhape of mankind, bu, 

. Bl Com. ass. cannot be heir or inherit any land, albeit it be wh 
brought forth within marriage ; but although he 3 


hath deformity in any part of his body, yet if he hath 
. human ſhape he may be heir. | | 
v. Roll. Abr. A baſtard cannot be heir; for, Qui ex damna!s 
Ac 8 coitu naſcuntur, inter liberos non computentur. 
Co. Lit. 8. Eyery heir 1s either male or female, or an herma; 
phrodite, which is both male and female; for an her- 
maphrodite (which is alſo called Audrogynus) ſhall be 


heir either as male or female, according to the kind Sa 
of ſex which moſt prevails. eld 
@-Bl.Com.208 An heir, alſo, may be apparent or preſumptive. 
Heirs apparent are ſuch whole right of inheritance is — 
indefeatable, provided they outlive the anceſtor. N 
Heirs preſumptive are ſuch who, if the anceſtor fon 
ſhould die immediately, would, in the preſent circum- pu 
ſtances of things, be his heirs, but whoſe right of 
| inheritance may he defeated by the contingency ot ... 
| ſome nearer heir being born; as a brother or ne- wi 


phew,whoſe preſumptive ſucceſſion may be deſtroyed 
by the birth of a child; or a daughter, whole pre- & 
ſumptiye hopes. may be hereafter cut off by the | 
birth of à ſon ; nay, if the. eſtate hath deſcended by 


; the death of the owner to ſuch brother, or nephew, fo 
88 or daughter; in the former caſes, the eſtate ſhall be von 


| 

28. diveſted and taken away by the birth of a poſthu- 

| b mous child; and in the latter, it ſhall alſo be totally * 

1 diveſted by the birth of a poſthumous ſon. 15 
£ 4 ©. N 5 ng 

| 

| 
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The word © deſcent,” ſays Lord Coke, is de- Co. Lie. 337: 


rived from the Latin deſcendere ; 1D Esr, ex loco ſu- 
periore 18 inferiorem movere; and, in legal under- 
ſtanding, it is taken, when land, &c. after the death 
of the anceſtor, 1s caſt by courſe of law upon the 
heir, which the law calleth a deſcent, And' this is 
the nobleſt and worthieſt means whereby lands are 
derived from one to another, becauſe it is wrought 
and veſted by the act of Law and right of blood 
unto the worthieſt and next of the blood and kin- 
dred of the anceſtor ; and therefore it hath not in the 
Common Lato che ſame ſignification that it hath in the 
Civil Lato; for the civilians call him vredem qui ex 
teftamento ſuccedit in univerſum jus quod defunctus ha- 


buerat; but by the Common Law, he only is heir Co. Lit. 237. b. 


who ſucceeds. by right of blood : and this agreeth 
well with the etymology of the word“ heir,” to 
whom the lands deſcend, | | 


LXXXII. © mnarEs EST NOMEN JURIS, FILIUS 
' EST NOMEN NATURE.” 


Therefore, corruption of blou? takes away the Bacon's Max» 
purity of the heir, but not of the ſon : Thus, if a im» page 72 


man be attainted and murdered by a ſtranger, the 
eldeſt ſon ſhall not have the appeal, becauſe the ap- 
peal is given to the heir; for the youngeſt ſons who 
are equal in blood ſhall not have it: , an ſanguinis 
nullo jure civili dirimi poſſunt. But if an attainted per- 
ſon be killed by his ſon, it is petty treaſon, for the 
purity of a ſon remains. | 
Thus, alſo, if a man be attainted and have a char- 
ter of pardon, and be returned on a jury between 
his ſon and a ſtranger, the challenge remains; for 
the father may maintain the ſuit of his ſon, though _ 
the blood be corrupted.  . | 
Thus, alſo, if the uncle by the mother's fide be Year 
tainted and pardoned, and land deſcend from the pf fte 
father to the ſon within age, held in ſoccage, the ! 
uncle ſhall be guardian in ſoccage; for that ſavour- 
eth ſo little of the heir, that the poſſibility to inherit 


ſhall not ſhut it out. | 
F 4 LXXXIII, 


(9 Vent. 215 


(c) Cro. Jac. 
' 145» 
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LXXXIII. © ERES EST NOMEN COLLECTIVUM," 


Therefore, a deviſe to one for life, and at his de. 
ceaſe to his heir, conveys an eſtate in fee; for the 


word heir is nomen collectivum (b). So, alſo, a con- * 
dition that the heir of the deviſor ſhall pay ſuch a or 
rent-charge, or the eſtate ſhall go to another perſon, 15 | 
is broken if the heir of the heir do not pay (c). . 
LXXXIV. ©& marEs EST ALTER IPSE, ET Filirs L 


2. Co. 12. 
Nloor, 169. 

2. Inſt. 395. 
Hetl. 327. 
Cro. Car. 296. 


» Bory's caſe, 
Z* Co. 98. 


EST PARS PAT RIS.“ 


Therefore, if a man be ſeiſed of three acres of 
land, and acknowledges a recognizance or a ſtatute, 
&c. and infeoffs A. of one acre, and B. of another 
acre, and the third deſcends to his heir; in this caſe, 
if execution be ſued only againſt the heir, he ſhall 
not have contribution, for he comes to, the land 
without conſideration, and the heir fits in the ſeat of 
his anceſtor ; Et heres eft alter ipſe, et filius eft pars 
patris; and, as it is ſaid, Mortuus eſt pater et quaſi 
non jt mortuus, quia reliquit fimilem fibi ; and there- 
fore, the heir ſhall not have contribution againſt 
any purchaſor, although ix rei peritate the purchaſor 
came to the land without any valuable conſideration; 


tor the conſideration of the purchaſor is not material 
in ſuch caſe. | | F 


LXXXV. © nouo POTEST ESSE HABILIS ET Ix- 
HABILIS DIVERSIS TEuPORIBUs.“ 


Therefore, where a huſband was divorced from 
his firſt wife by ſentence of the Spiritual Court, 
waere it appeared that the wife, for three years after 
the marriage, remanſit virgo intatta, propter perpetiuam 
impotentiam generations in viro, et quod Vir fuit inept's 
ad grnerandum, but after this divorce married a ſe- 
cond wite, and children were born during the cover- 
ture; it was contended, that, by reaſon of his per- 
petual impotency, the iſſue which he had by * 

{econ 


YM.“ 
L 


the 
con- 


ſon, 
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ſecond wife were illegitimate : but it was adjudged, 
after many arguments and great deliberation, by all 
the Judges of England, that the iſſue by the ſecond 4 
wife were legitimate; for it is clear, that, by the di- 5 1 
rorce cauſd frigiditatis the marriage was diſſolved 
d vinculo matrimonii, and having a right to marry 
again, it ſhall be preſumed that the chidren were | 
his; for a man may be habil;s et inhabilis at different 

times. | 


LXXXVI. „ nvsBAND AND WIFE ARE ox 
PERSON.” 


The very being or legal exiſtence of the woman ,, , f [ 

js 4 — the; marriage; or at leaſt is in- Coli no. | 

corporated and conſolidated in that of the huſband ; »-Bl-Com-44x- 

under whoſe wing, protection, and cover, ſhe per- 

forms every thing, and is therefore called in Law 

French a feme covert, femina viro co-operta; ſhe is ſaid to | 

be covert baron, or under the protection and influence 1 

of her huſband, her baron, or lord; and her condi- | 

tion during her marriage is called her coverture, 

Therefore, a man cannot grant any thing to his wife, | 

or enter into covenant with her; for the grant x 

would be to ſuppoſe her ſeparate exiſtence; and to 1 

covenant with her would be only to covenant with bo i 

himſelf ; and therefore it is generally true, that all 4 

compacts made between huſband and wife when 

lingle are voided by the intermarriage. . 
Upon this maxim alſo, if the wife be indebted 3. Mod. 16. 

betore marriage, the huſband is bound afterwards to 1 

pay the debt ; for he has adopted her and her cir- 

Ow together. Allo, if the wife be injured 

in her perſon or property, ſhe can bring no action 

for chef. — 4.9 huſband's concurrence, and BING _ 

in his name as well as her own: neither can fhe be Salk. 119. 


ſued without making the huſband a defendant. 3 


LXXXVII. 


* 
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LXXXVII. © 1D cerrteM x87, pop CERTUM 
| - REDDI POTEST.” wo 
Co. Lit. 36.3 Therefore, where a tenant holds his land by ſhear. 
Wing. Man. | | 
b ing all the lord's ſheep on a particular manor, if 
the ſervice be referred to the number of ſheep i 
would be uncertaiu, for there may be ſometimes a 
greater and ſometimes a leſs number, and in ſuch caſe 
the tenant would not be diſtrainable ; it being 4 
maxim, that no diſtreſs can be taken for a ſervice 
that is not certain: but if the ſervice be referred to 
the manor, it then becomes certain. 
Eco. Car. 33. So, allo, an award that one of the partics ſhall 
pay the cofts of ſuch' a ſuit, without naming any 
particular ſum, is good; for, when the attorney hath 
delivered the bill of coſts, the uncertainty as to the 
amount of them is removed, | 
Year Book, So, alſo, if one man grant to another twenty 
„. Edv. 4. ſhillings, or a robe, it is uncertain which of them 
pl- 36. he ſhall have; but, as it may be reduced to a certain- 
ty by the will of the grantor, the grant is good. 
3. Bl. Com. . A Cuſtom to pay two-pence an acre in lieu of 
| tithes, 1s good ; but to pay ſometimes two-pence 
and ſometimes three-pence, as the occupier of the 
land pleaſes, is bad, for uncertainty. Yet, a Cul- 
tom to pay a year's improved value for a fine on a 
copyhold eſtate, is good, though the value of the 
thing is uncertain; for the value may at any time be 


aſcertained. 


. LXXXVIII. © 16N0RANTIA JURIS, QUOD QP15: 
. 1 — 
E TENETUR SCIRE, NEMINEM kxcusar.“ 


An excuſe cannot be founded on an ignorance of 
the Law, which every parton is preſumed to know. 
Thus, if a man thinks he has a right to kill a perſon 
excommunicated, or outlawed, wherever he meets 
him, which was once a vulgar and prevailing op!- 

| nion, and does ſo, this is wilful murder; and his 
(4)4- l. Com. ignorance of the law will form no excuſe ih his 


'Pougl. 47 ts — (d). | : 
| LXXXIX. 
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LXXXIX. © 16NORANTIA FACTI EXCUSAT.” 


Therefore, where the maſter of a houſe, being Levett' caſe. 
th Co Cai. 538. 


heu- {alarmed by the idea of thieves, riſes ſuddenly with Peet, 299, 

or, if Wa rapier, and, in the dark, happens to. kill a wo- x. Hale, 42. 

ep it man whom his ſervant had privately brought in to 

1cs 2 help her to do her work, he miſtaking the woman 

caſe Wi for one of the thieves which he conceived were in 

ng a {the houſe; che Cour: reſolved, That it was neither 

rvice murder, nor manſlaughter, nor felony, for ſuch 

d to Han ignorance of the fact makes the act itſelf morally 
involuntary. | 75 | 

ſhall , . 

any XC, “ 'TMPERSONALITAS NON CONCLUDIT 

hath NEC LIGAT.” 

> ths 


Therefore, where an Act of Parliament recited 


that certain perſons were convicted and attainted, 


ent | 

— * as by the records of their ſeveral attainders more 

tain- © fully appears,” it was held, that the Act ſhould not 

| operate as an eſtoppel to prevent them from denying 

1 of the fact of their attainders, becauſe it is a mere re- 

ence N cital and reference to the records, and not a full 

the and abſolute affirmation of the fact (F); and every (/) Plowd, 
Cuſ. eſtoppel muſt be by a preciſe affirmation of that which 325. 

»n a maketh the eſtoppel, and not be ſpoken imperſonally, 

the or by way of recital; for a man ſhall not be con- 


(uded or bound by any thing lefs than a direct affirma Cr 
tion (g); and in eſtoppels certainty to_@ certain in- dv. Lit s. 
tent in every particular 18 required (%). i 


7 


15+ | 
1 XCI. “ 1MpoTENTIA EXCUSAT LEGEM,” 

e of Therefore, if the caſe of making claim to lands of 

z0w. © man be ſo languiſhing or ſo decrepid that he can- 

rſon not by any means go-to the land, nor to any parcel J 
cers IM of it, if he command his ſervant to make claim for him, 

opi- and ſuch fervant dare not go to the land, or to any 


his parcel of it, for fear of beating, mayhem, or death, 

his and goeth as near the land as he dares, and maketh 

clam for his maſter, ſuch claim is good in law (i). ( Luer 

, allo, if a uſurpation be made of a church in the * 434. 
ume 


1. LI. Com. 249. 
Flowd. 177. 
234 


Wiug- 133 


(N Fogaſſas' 
c ale, 
Plowd. 9. a- 


(m) Ibid. 5- 


595 


dee alſo 10. Co · 
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time of vacation, this ſhall not prejudice the ſucceſ. 
for, by putting him out of poſſeſſion, but he ſhall 
preſent to the next avoidance (4). 


XCII. “ 1x ANGLIA NON EST INTERREGNTUM,” 


The Law aſcribes to the king in his political 
capacity an abſolute immortality ; for immediately 
upon the deceaſe of the reigning prince in his na- 
tural capacity, his kingſhip or imperial dignity, by 
act of Law, without any interregaum or interval, is 
veſted at once in his heir; who is, eo inſtanti, king 
to all intents and purpoſes. And fo tender is the 
law of ſuppoſing even a poſſibility of his death, that 
his natural diffolition is generally called his demiſe ; 


dimiſſio regis, vel corone ; an expreſſion which ſigni- 


fies mefely a transfer of property; for when we ſay 
the- demife of the Crown, we mean only, that in con- 
lequence of the diſunion of the king's body natural 
from his body politic, the kingdom 1s transferred or 
demifed to his ſucceſſor; and ſo the royal dignity 
remains perpetual, * 


XCIII. „ ix coxjuxerivis OPORTET UTRUM- 
QUE IN DISJUNCTIVIS SUFFICIT ALT ERA 
PARTEM ESSE VERAM. 


The ſtatute 26. Hen. B. c. 3. enacts, that every 


6 parſon, vicar, &c. who, before they enter upon 


** or compound, or agree to pay to the king the 


* firſt fruits, &c. ſhall be taken to be intruders ;” 
and therefore, although they do not pay down the 
tirſt-frums immediately, but only agree to pay them, 
or, as the uſage is, give bond for them, it is {ut- 
ficient ; for the ſtatute is in the digjunciive (I). So, 
allo, the directions of 1. Elis. c. 13. which made 
merchandiſe forfeited, ** if the ſubſidy were no! 
" E or the callector not agreed with,“ is {a- 
tished and performed, if either of theſe things be 


done (n). 
But, 


their benefice, do not ſatisfy, content, or pay, 
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But in a condition conſiſting of two parts in the 
cpulative, both parts muſt be performed (2). As (% Wing. 14- 
if land be given in tail, on condition that if the 
tenant alien in fee, or tall, or for term of life, and 
alſo, if all the iſſues of the tenant in tail die without 4 
itſue, that then it ſhall be lawful for the donor and (e) Littleton, 
his heirs to re- enter (o). | lect. 364- 


XCIV. © ix CRIMINALIBUS, SUFFICIT GENERALI1S 
MALITIA INTENTIONIS CUM FACTO PARIS 
GRADus.“ ; . | 


All crimes have their inception in a corrupt intent, Bacon te. 
and their conſummation and ifſuing in a particular | 
tat, which, though it be not the fact at which the 
intention of the malefactor was levelled, yet the law ' 

giveth him no advantage of the error, if any crime 


- enſue of as high a nature as that which he intended. 


Thus, if a poiſoned apple be laid in a place with Saunders” caſes 
intention to poiſon one perſon, and another cometh Flowd: 474 
there by chance and eateth it, this is murder in the 
principal that is the actor, and yet the malice in in- 
dividuo was not againſt the perſon killed. So, if a Crompton's 
thief find the door open, and go in by night, and Juice, P. 3*: 
robs a houſe, and is taken with the mainour, and 
break a door to eſcape, this is burglary ; yet the 
breaking of the door was without any felonious in- 
tent, but it is one entire act (*). :, 7 

So, if a gun or piſtol be diſcharged with a mur- Bacon, 8. 
derous intent at any perſon, and it burſts and kills 
the perſon who diſcharged it, he is felo de ſe, and 
yet his intention was not to hurt himſelf ; for, fe- 
louia de ſe and murder are crimina paris gradis; and 
therefore, if a man perſuade another to kill him- 
ſelf, and be preſent when he doth ſo, he is a mur- 


derer, 


(*) It is recited by 12. Ann. burglary; and thereupon it enacts, 
c. 7. that there had been ſome that ſuch an offence ſhall be deem - 


doubt whether the entering into a 
manſion - houſe without breaking 
the ſame, with an intent to commit 
ſane felony, and breaking the ſame 
houſe in the night to get out, were 


ed burglary, and the perſon of- 
fending. ouſted from his clergy, in 
the ſame manner as if he had bro- 
ken and entered the ſaid houſe in 


the night -· time, & c. 
xcv. 


Jacon, 35+ 
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XCV. In juRE NON REMOTA CAUSA SED 
' PROXIMA SsPECTATUR.“ 


It would be infinite, ſays Lonp Bacon, for the 


Law to judge the cauſes of cauſes, and their im- 


ulſions one upon another; it therefore contenteth 
itſelf with the immediate cauſe, and judges of acts 
oy that alone, without looking to any farther degree. 

hus, if a perſon, in conſideration of natural love to 
his ſon, covenantswith a ſtranger to ſtand ſeiſed to the 
uſe of the ſtranger, to the intent that he ſhould infeoff 
the ſun, no ule ariſes thereby to the ſtranger, be. 
cauſe there is no immediate conſideration between 


+. Hen-g. pl. him and the covenantor, So, alſo, if a parſon 


+ a6. Hen. . 
I. 


moved from the party himſe 
regard that, becauſe the admiſſion of the new in- 


makes a leaſe and 1s deprived, or reſigns, the ſuc- 


ceſſors ſhall avoid the leaſe ; and yet the cauſe of de- 


privation, and more 2 of the reſignation, 
f ; but the law does not 


cumbent 1s the a& of the ordinary, This rule, 


however, fails in covinous acts, which though they 


be conveyed through many degrees, the law will 
take notice of the corrupt beginning, and continue 
them all as one entire act. Neither will it hold in 
criminal acts, except they have a full interruption; 
becauſe, when the intention 1s matter of ſubſtance, 
and that which the law principally regards, the fr} 


motive ſhall be looked at, and not the laſt impulſion, 


Thus, where a man malicioufly diſcharges a piſtol 
at another, and, miſſing him, throws down the piſtol 


and flies, and, on being purſued, turns and kills 


his purſuer with a dagger, if the law was to conſider 
the laſt impulſive cauſe, the conſtruction would be, 
that the death happened in his own defence ; where- 
as, by conſidering the fiiſt motive, the conſtruction 
would be, according to the truth, that the death 
was occaſioned by and in execution of the firſt mur- 


derous intent. 


XCVl. 


> 
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* 


XCVI. IN PARI DELICTO POTIOR RSH CON- 
DITIO DEFENDENTIS.“ 


Therefore, where an aſſurance was made on goods Jones v. Sut- 
on board a veſſel at and from London to New ton, Dou- 
York,” ſubſequent to the paſſing of the ſtatute 16. * 
Geo. 3. c. 5. which prohibited all commerce with 
the province of New York, and confiſcates all ſhips 
and their cargoes which ſhall be found trading, or 
going to or coming from trading with the ſaid pro- 
vince, and the ſhip being taken by an American 
privateer, the aſſured brouglit an action on the po- 
licy to recover the loſs from the underwriter. But 
Loxp MANSFIELD ſaid, it was a direct contraven- 
tion of the law. of the land, and in pari delicto potior 
eſt conditio defendentis. | 

So, allo, if an infurance be made by a perſon Lory v. Boe 
who has no inſurable intereſt, the policy for which du. Pow 
is called a gaming policy, and made void by the?“ 
ſtatute 19. Geo. 2. C. 37. the aſſured cannot recover 
back the premium which he paid to the underwriter, 
after the ſhip has arrived fate ; for being in fact an 
illegal tranſaction, it is immaterial whether the par- 
ties know 1t to be illegal at the time; for, Inorantia 
juris non excuſat, and the parties are in par! delicto. 

But it muſt not be underſtood, that in all caſes 

where money has been paid on an illegal conſide- 

ration, that it cannot be recovered back; for in 

caſes of oppreſſion, as where paid to a creditor to 

induce him to ſign a bankrupt certificate, or upon 

an uſurious contract, it may be recovered, for in ſuch 

caſes the parties are not in pari delicto. : 

Upon this principle, alſo, money paid by the Dougl. 472, 


inſurer of policies or numbers of lottery tickets, 125 v. 


contrary to the directions of 17. Geo. 3. c. 46. can Morris, 
not be recovered by the lottery-office-keeper from Cow. 792 
the perſon inſured; but the premium of inſurance 

paid by the inſured to the lottery-office-keeper may 

be recoyered back, | 


XCVII. 
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- XCVII. © xx avo aus DELINQUIT, IN Eo pe 
JURE EST TUN IEN pus.“ , 


Eo. Lit. 233- Therefore, if the keeper of a park kill any dee 


Wing: 292 without warrant ; or fell or cut any trees, woods, d 
Plowd. 373. i 


x. Co. 14. b. underwoods, and convert them to his own uſe, it ö 


a forfeiture of his office; for the deſtruction « 
the vert is, by a mean, the deſtruction of the ver; 
fon. So, allo, if he pull down any lodge, or any 
houſe, within the park, wherein hay 1s uſed to be pu 
for feeding of the deer, or the like, it is a forfeitur 
of his office. RT? 


XCVIIL © IXTEREST REIPUBLICEA NE MALEF 
CIA REMANEANT IMPUNITA,” 


Vaux's caſe, Therefore, where a man is indicted, and the in- 
Cos. dictment is found to be inſufficient, he may be de 
tained and indicted again for the ſame offence; tor, 
as the life of a man can never be in jeopardy upo 
F an informal indictment, the law will not permit him 
to plead autrefois acquit in bar of the ſecond indid. 
ment; becauſe it is for the intereſt and ſafery of the 
community that offenders, if guilty, ſhould recent 
condign puniſhment, or, if innocent, be acquitted; 
but neither their guilt nor innocence can be enquired 
— into on an inſufficient indictment. Upon the rer 
„es «ſon of this maxim alſo it is, that bona waivialu, d 
goods waived by a felon flying from the purſuit d 
- juſtice, are forfeited to the king, and ſhall not ber: 
ſtored to the true owner, unlets, by bringing the d- 
fender to juſtice, he entitles himſelf to a writ of r: 
ſtitution, which 1s now uſually ſupplied by an orde 
of the Court in which the felon is convicted; for neg: 
ligence or fault injurious to the intereſts of fe 
ciety, may be imputed to the owner, from his. dt 
lay to apprehend the offender before the goods at 
waived. | e 
Dyer, 211. Thus, alſo, the ſtatute of 28. Hen. 8. c. 1 5. which 
authoriſes THE LORD CHANCELLOR to iflue col: 
miſſions for the trial of pirates, is ſaid to authors 


TH 


a le 
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THE LORD KEFPER alſo to iſſue ſuch commiſſions, 

from the public neceſſity and intereſt that the trials 

of ſuch offenders ſhould not be impeded by 'the 

Great Seal being in commiſſion. And it is ſud by 

Lord Coke (p), that, for the furtherance of public () Poulter's 
juſtice by the ſuppreſſion of crimes and other hei- iC 
nous offences, even penal ſtatutes ſhall in many 


on of caſes be taken by intendment. 

ven. — | 

r am NCIX. © 1NUTIL1IS LABOR ET SINE FRUCTU NON 
Je pu EST EFFECTUS LEGIS.” 

eiture 


Therefore, in pleading a plea which is merely in Co. Lit. 303. 
the negative, it ſhould not be accompanied, as all Ploud. 342 
pleas in the affirmative muſt be, with a verification; 
for, as a negative cannot be proved, the conclution 
of „et hoc eſt paratum verificare,” &c. would be uſe- 
leſs and abſurd. 


LEFI- 


ne in. If there be tenant in tail with remainder in tail, chomley's 
be de. and the remainder-man bargains and ſells the land calc, z. Co. & 
; fo and all his eſtate, &c. by indenture inrolled, for 

upon che life of the tenant in tail, and to his heirs male, 

t hin the remainder to the queen; the remainder to the 

ndid-W queen 15 void, becauſe, as the grantee for the life of 

of te the tenant in tail takes nothing by the grant, the 

eceive WF remainder cannot take effect when the particular 

ited; WW eftate ends; for, having no beginning, it cannot 

quired have an ending; Quod non habet principium nec habet 

e rer finem; and, Vana eſt illa potentia que nunguam venit in | 
a, d, actum. | \ 


ſuit a If land be given in tail, ſaving the reverſion to Co. Lit. 338. 
be r. the donor, and the tenant in tail afterwards infeoffs Lora, Max« 
the c the donor in fee, this is no diſcontinuance of the 


ol fe. eſtate tail; for the reverſion is not diſcontinued, but 

1 order remains as before in the donor; and it is a vain 
Ir neg" thing to give that to a man which he had before, 
of 1 becauſe nothing can operate thereupon. 

us Ce. 

ds aff | 
I) C. © juRa PUBLICA EX PR&VATO PROMISCUE | 
which DECIDI NON DEBENT. | 


*. Therefore, if a charter of feoffinent be made with 1 Con ge. 
lerer of attorney to four or three perſons jointly and C.. EI. — 
| ſeverally 


TH 
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ſeverally to deliver ſeiſin, zzwo of them cannot make 

livery; becauſe it is neither by them four or three 

jointly, nor any of them ſeverally : But if the ſheriff 

upon a capias directed to him, make a warrant to 

8 four or three jointly or ſeverally, to arreſt the de. 
— 127, fendant, two of them may arreſt him, becauſe it i; 
| for the execution of juſtice, which is pro bono pub- 
lico, and therefore thall be more favourably expound. 


(9) Co. Lit. ed than when it is only for private benefit (9). 


co. Lit. 182, CI. JUS ACCRESCENDI INTER MERCATORES PR0 
BENEFICIO COMMERCII LOCUM NON HABET.“ 


Brac. Bk. . The right of ſurvivorſhip is called by ancient au- 
Fiess Bl. 3. hors the jus accreſcendi, becauſe the right, upon the 
pag death of one joint tenant, accumulates and increaſes 
2- Bl. Com. to the ſurvivors; or, as they themſelves.exprels it, 
194-399 % pars illa communis accreſcit ſuperflitibus, de perſoud 

in perſonam, uſque ad ultimum ſuperſtitem.“ But, for 

the encouragement-of huſbandry and trade, it is held, 
Co. Lit. 182, that the ſtock on a farm, though occupied jointly, 
>. Browul. 99. and alſo a ſtock uſed in a joint undertaking by way 
Nox. 55 of partnerſhip in trade, ſhall always be conſidered as 


— common and not as joint property, and there ſhall be 


1. Vern. 2x7. no ſurvivorſhip therein. 


CII. “ jus Er FRAUS NUNQUAM COHABITANT,” 


When truth is mixed with covin, or covin with 

truth, the conjunction embitters the whole compoſi- 

tion, and converts goodneſs into wickednels, for 

they cannot continue together any more than fire 

{-) Wimbiſn's and water (r). Thus, a verdi&, which is ſaid to be 

cate, Pl-wd. or; dictum, and ought to be formed with truth, and 

Wing. Max. Without the ſemblance of fraud or partiality, ſhall be 

680. let aſide if the jury, before their agreement, eat ot 

05 Veuhesk, Aink at the charge of either of the parties; for 

, Hen. 8, truth and ſuch a badge of fraud and falſchood are 

Dyer, 85. pl. o. incompatible (/). Thus, alſo, where there is either 

Cat Ch. «67. /*pprefio veri, or ſuggeſtio falſi, in any grant or other 
(*) 1: Peere tranſaction, the Court will ſet it aſide (7). 

ms 2 79» 


Therefore, 


* 
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} 


make 2 5 ; 

three CIIT. “ jusricE SHALL BE PREFERRED TO 
[enff, GENEROSITY.” 

Nt to $i 6 ; 

qo: Therefore, it is the duty of an executor, before: 


it is 
Pub. 


und. 


ſunt utilitatis, et ULTIMO gue ſunt voluntatis.“ 
this purpoſe all the chattels of the deceaſed are veſt- 
ed by law in the executor, and a legatee cannot take 


t au- 
| the a legacy, either pecuniary or ſpecific, without his aſ- 
eaſes WH ſent. And in caſe of a deficiency. of affets, all the 


, 

Sr» of plate, a horſe, or the like, is not to abate at all, 
1eld, unleſs there be not ſufficient without it. Upon this 
atly, WY Maxim allo, if the legatees have been paid their le- 
way ll gacies, they are afterwards bound to refund a rate- 


to exhauſt the refiduum after the legacies paid. 


CIV. © THE KING CAN DO NO WRONG.” 


' WH. The Law attributes to the king in his political ca- jerk. Cent. 
ih bacity abſolute perfection; but this ancient and fun- _ 
off. WM damental Maxim is not to be underſtood as if my pm 
for ching tranſacted by the government was of courſe 
cre WI Jult and lawful. It means only two things: 
* FiRsT, That whatever is exceptionable in the 
and conduct of public affairs is not to be imputed to 
| be che king, nor is he anſwerable for it perſonally to 
or his people; for this doctrine would totally deſtroy 
for chat conſtitutional independence of the Crown which 
are s neceſſary for the balance of power in our free and 
her active, and therefore compounded conſtitution. 
her SECONDLY, It means that the prerogative of the 
Crown extends not to do any injury; it is created 
for the benefit of the people; and therefore cannot 
* | | G2 | be 


general legacies muſt abate proportionably in order 
to pay the debts ; but a ſpecific legacy, of a piece 2. Vern. 117 


!. Com. 
he pays any of the legacies bequeathed by his teſta- 312. 
tor, to ſee whether there be a tufficient fund left to 
pay the debts of the teſtator; the rule of equity be- 
ing, that a man muſt be t before he is permitted 
to be generous; or, as BRACTON expreſſes the ſenſe Brac. Bk. 2 
of our Ancient Law, © De bonis defuncti prRivo ch. 26. 
deducenda ſunt ea que ſunt neceſſitatis, et POSTEA — 
or 


able part, in caſe debts come in more than ſufficient . ven. 203. 


| \ : 
34 ESTABLISHED MAXIMS, 


be exerted to their prejudice. Thus, if a bridge j 

repairable by a ſubject, and it falls to decay, an 

the: king pardons him from repairing it, yet he ſhal 

be obliged to repair it notwithſtanding the. pardon; 

(ion d. 487. for all the King's ſubjects have an intereſt in it ( 

* So, alſo, if a man has a jewel in pledge for ten 

. pounds, and he that pledged the jewel is attainted, 

Vaugh. 333- the king ſhall not have it, unleſs he pays the ter 

. Mod: 17. pounds; for his prer6gative ſhall never prejudice 
(x) Dyer, 166. another (2). | 


— —— —— 


CV. tnr KING CANNOT BE NONSUITTED.” 


o:Bl.Com-770 The reafon on which this Maxim is founded i; 
. Noll. Ab. that the king, in the cye of the Law, is always pte. 
130. tent in all has Courts, though he cannot perſonally 
diſtribute juſtice. And from this wbiquity it follows, 
that he can never be nonſuit, for a nonſuit is the 
detertion of the ſuit or action by the non-appear- 
ance of the plaintiff in Court. But the King's attor- 
ney, qi ſequitur pro domino rege, may enter an ut. 
rits uon vult proſegui, which hath the effect of a nos 

tuit. 


7. Roll. Rep, CVI. LEGES POSTERIORES PRIORES CONTRA- 
_—_ RIAS ABROGANT,” 


v. Bl. Com.8g. This Maxim is to be underſtood only where 


* 


Jeyk: Cemt-73. the latter ſtatute is couched in negative terms, or, by 
„„. ws matter, neceſſarily implies a negative: as if 3 
- tormer Act tays, that a juror upon Loch a trial ſhall 
have 72peaty pounds a- ycar, and a new ſtatute comes 
and fays he ſhall have teeny marks ; here the lat- 
ter ſtatute, though it does not expreſs, yet neceſſi- 
rily implies a negative, and virtually repeals the 
former. For, if twenty marks be made qualification 
| ſutficient, the former ſtatute, which requires twenty 
The King g. pounds, is at an end. Thus, alſo, where the 5. Ge. 
Cirer, 4. Burr, 1, C, 27. inflicts a fine not exceeding ONE HUNDRED 
Rep. 4225 pouxDs and three months impriſonment on ſuch 


perlons as ſhall be. convicted of ſeducing antficen; 


- 


7 


rv 
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age "WW and the ® 3. Geo. 2. c. 13. inſlicts a penalty of x1ve 
* HUXDRED POUNDS and twelve months impriſon— 
Ian y 
don: ment on the ſame offence ; Lon ůꝰ MAxsFIELD held, 
b (0 that the latter ſtatute was in this reſpect a virtual 
od repeal of the former. So, alſo, where THE BLACK 
mel ler, 9. Geo. 1. c. 22. made it death, without the be- 
kill, wound, or deſtroy any red 
vo nefit of clergy, to kill, . y any re 
adice or fallow deer; and the 16. Geo. 3. c. 30. inflicted 
only pecuniary penalties on the firſt commiſſion ot 
the ſame offence, and on the ſecond, felony with . 
tranſportation for ſeven years; TRE TWELVE 
5 zrpGts, on a caſe reſerved for their opinion by 
7 Mr. Juſtice Gould, from the ſummer aſſizes at Hert- Res e. Dai. 
d is, WY ford in the year 1785, were unanimouſly of opi- S Crown 
pie nion, that the 16. Geo. 3. c. 30. amounted to a re- ze. 
nally BY peal of che 9. Geo. 1. c. 22. to far as it related to this 
lows, particular oltence, | 
S. the ; 
pear: CVIL- “ IEX ciyJlCcs TOLERARE VULT PRIV A- 
ittor- TUM DAMNUM QUAM.PUBLICUM MALUM.” 
ulle. It is holden for an inconvenience, ſays Lord Cote, Co. Lr 32 
nog. chat any of the Maxims of the La ſhould be broken, 
though a private man ſuffer lois ; tor by the infringing 
of a Maxim, not only a general prejudice to many, 
but in the end a public uncertainty and contuſion to 
R As all, would follow. Upon this Maxim alto, it is held, Co. Tit: 2a” 
that a horſe in a ſmith's ſhop, materials in a wea- e 
ver's loom or warehoule, cloth or garments in a 
here Bi taylor's working-place, or\ſacks of corn or meal in 
r, by a mill or market, cannot be diſtrained for rent; for 
it 3 being there by the authority of the Law, and for 
(hall WF the general benefit of trade, it is better that the 
»mes WF landlord ſhould loſe his uſual remedy, than that 
lat: the general intereſts of commerce ſhould be en- 
ell3- dangered. 
the . 
ition CVIII. „IX NEMINI FACIT INJURIANM,” 
ent | | 
2 The Law hateth injuries, and therefore it will wing. 365 


ap neither do wrong itſelf, nor ſuffer any perſon to de- 55% 573. 


ſuch ne advantage by doing wrong. 

ers; Thus an executor de ſon tort is not allowed ta 
and detain the goods of the deceaſed, as a rightful cxe- 
* cutor 


— 


1 


k 
* 
. 


'H 
1 
| 
. 


— 
LIED. 


86 


Colter's caſe, 
S8. Co. 30. 


Co. Lit. 264. 


See Dougl. 


77 


Froſt's caſe, 
6. Co. tg. 
Wing. 1142s 


Co. Lit. 127. 
179.3197 


Co. Lit. 303 · 


Bacon, 101. 
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eutor may do, to ſatisfy his own debt; For tha 
would be to allow him to take an advantage of hu 
own wrong. 9 7 

Thus, alſo, if a feme obligee take the obligor v 
huſband, this intermarriage thall operate as a releaſe iſ 
of the bond; but if a feme executrix take the debtor MM 
of her teſtator to huſband, it ſhall not operate as 
releaſe : for in the firſt cafe no wrong is done; bu 
in the ſecond, it would be an injury to the eſtate 
the deceaſed by cauſing a waſte or diminution of it; 
and the Law ſhall never work a wrong. 


CIX, © LEX NON PRACIPIT INUTILIA.”. 


Therefore, where a man is in cuſtody of the ſhe- 
riff by proceſs of Law, and afterwards another wri 
is delivered to the ſheriff to take the body of hin 
who is ſo in his cuſtody, he is immediately by 
judgment of Law his priſoner by force of this {c 
cond writ, although he make no actual arreſt of 
him ; for to what purpoſe ſhould he arreſt him, 
when he is already in his cuſtody ? Et Lex non preci- 
pit imutilia, quia inutilis labor ſtultus. So, alſo, in 
PLEADING, that which 1s apparent to the Court by fo 
neceſſary collection out of the record need not be 


averred, for it were uſeleſs to aver that which is al- ch 
ready apparent to the Court. - 0 
R | a 
CX.“ LICITA BENE MISCENTUR, FORMULA Rist ac 

JURIS OBSLET,” | 5 


The Law gives ſuch favour to lawful acts, tha WWF cl 
although they be executed by ſeveral authorities, by 
yet the whole is good; as where tenant for life and th 
the remainder-man in fee join in granting a rent, ths W ar 
is one ſolid rent out of both their eſtates, and not a th 
double rent, or rent by confirmation. So, if a man 
ſeiſed of lands deviſeable by Cuſtom, and of other 
lands held in Knight's Service, deviſes | all 40 
lands; this is a good deviſe of all the cuſtomary 
land by the Common Law, and of two parts of - R 

other 


* that 
of his 


Or to 
eleaſe 
lebtor 
& 4S1 
- bu 
ate of 
of it; 
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other lands by the ſtatutes (*). But if there be any 
form which the law has appointed to be ied, 
which cannot agree with diverſities of authorities, 
there this Maxim fails. As in the caſe of three co- 
arceners, and one of them alien her purparty, the 
coffee and one of the other ſiſters cannot join in a 
writ of partition, becauſe it behoveth the feoffee to co. Lit. 166. 
mention the ſtatute (+) in his writ; and, Conven- 
tio privatorum non poteſi publico juri derogare, 


(% By 32. Hen. 8. c- 1. ex- mon ſoccage, the whole of a teſ- 


plained by 34+ Hen. 8. c. 5. all tator's lands will now paſs by a 
perſons ſeiſed in fee ſimple, ex- deviſe. 2. Bl. Com. 375. 43+ Ela. 
cept feme coverts, infants, idiots, c. 4. Moor, 890. 

and perſons of nonſane memory, (+) But ſee the ſtatutes of 8. 
might, by will in writing, deviſe and 9, 71. 3. c. 3. and . Ann. 
to- third of their lands, &c. held c. 18. by which an eaſier method of 
in chivalry, and the whole of thoſe carrying on the proceedings on a 
held in ſoccage; but the 12. Car. writ of partition than was uſed at 
2. c. 24+ having changed the feo- the Common Law, is chalked out 
dal tenures, of which knight's ſer- and provided. 

yice was one, into free and com- 


CXI, “ runricuM LINGUZ NON FACILE Jacob, 
TRAHENDUM EST IN POENAM,” 


Therefore, if one charges another that he has 4. Co. 15. b. 
forfeworn himſelf, it is not actionable, becauſe it is Cr. Elis. 305. 
a uſual word of paſſion and anger for one to ſay 

that another hath forſworn himſelf (y). So, allo, () See the 
for the ſame reaſon, if one ſays of another that he is reaſon of this 
a villain, or a rogue, or a varlet, vel fimilia, 2 — 
action can be maintained. So, alſo, where Mr. im, ante, p. 39 
Hm ſpoke diſafſected words of Charles the Firſt, A. XX- 
denying his political capacity, and ability to dif- OE 
charge the duties of the kingly office; it was held 

by al the Judges upon great deliberation, that, al- 
though the words were as wicked as might be, and 
an evidence of the corrupt heart of him that ſpake 
them, yet they were not treaſon, 


CXII. © MALA GRAMMATICA NON VITIAT 
l CHARTAM,” 8 


Neither falſe Engliſh nor bad Latin will deſtroy (2) 2. Bl. Cam. 
a deed (2). Therefore, where a bill was made in 379. 


G8 4 Engliſh, 
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Engliſh, viz. in ſezoteue pounds, which is ng 
(a) Cro. Jac. Engliſh, yet it was adjudged a good bill (a), fo 
607: the intention of the parties appeared. So, alſa, 
20. Rep. 233. where a pardon of murder omitted the word wr drum, 
and had only feloniam et interfeftionem inſerted, ye 
(4) 2. Shower, it was allowed (5). So, alſo, if a grant of an an. 
334- nuity contains a proviſo for the diſcharge of the 
Co. Lit. 146, grantor's perſon, with a double negative, v1z. 1 
223- Sceallo gliguid in eo ſpeciſicatum non aliqualiter ſe extendat, &c. 
the Earl of h 4 do. i ical ſtrucdi 
Shrewſbury's here NEC and NON do, in a grammatical conſtruction, 
caſe, 9. Co. 48. amount to an affirmative; for, Negatio deſtruit neg. 
2. 11. Co. 3. a. ionem, et ambo fuciunt affirmativum : yet the Law, te. 
garding the ſubſtance rather than the form, doth 
judge the proviſo to be a negative according to the 
intent of the parties, in order that it may t ke et. 
fect, and not according to grammatical conſtruction 
to deſtroy it. 


C XIII. MALEDICTA EXPOSITIO EST, QUA 
* 55 , 
CORRUMPIT TEXTUM. 


Wing. 26. Thus, where the Earl of Cumberland demiſed land: 
2-Co.24 to Ann Baldwin and Anthony Baldwin her ſon, and to 
See alſo me. the heirs of the ſaid Anthony, HaBENDUM to them 
College, i. from the date for ninety-nine years; THE COURT 
Co. 70.2 held, that although the word heirs” was mention- 
ed in the premiſes of the deed, and not mentioned 
in the habendum, yet that the two parts were not re- 
pugnant, but that Aun AnD Anthony ſhould have a 
Joint eſtate for years; for it cannot be repugnant as 
to Anthony and yet good as to Ann; Viperina eſt 
iſta expofitio que corrodit ventrem texts. | 


C XIV. MANDATA LICITA STRICTAM INTER- 
PRETATIONEM RECIPIUNT, SED ILLICITA LA- 
TAM ET EXTENSIVAM,” 


Bacon, 81. In committing lawful authority to another, a man 
3- Inſt 31. may limit it as ſtrictly as he pleaſes; and if the 
party authoriſed tranſgreſſes his authority, thoug! 

in circumſtance only, it ſhall be void as to the 

whole act. But where a man moves another to 

commit an wuilaruful act, he ſhall not bg Syn 

om 


* 
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from the conſequences, becauſe ſome circumſtan- 

ces have been not purſued. Therefore, if a perſon Dyer, 68, 
make a letter of attorney to another, authoriſing **3* 337- 
him to deliver livery and ſeiſin in a certain place or 

at a certain time, and he does it at a different place or 

time, the act is void, and the eſtate ſhall not pals. 

But, on the other hand, if one man command an- Plow. 17g, 
other to rob a certain perſon on Shooter's hill, and 

he robs him on Gadſbill; or to rob him on ſuch a day, 

and he doth it at a different day; or to kill him See Fofter's 
by poiſon, and he doth it by violence; in all theſe 3 _ 
caſes, notwithſtanding the fact be not executed in Hawk. P. C. 
circumſtance, yet he will be acceſſary to the felony 447: 
committed. : 


* 


C XV. Minor JURARE NON POTEST.” 


Therefore, it is a good cauſe of challenge againſt Lau. ſed. 259. 

a juror that he is a minor, becauſe he cannot take Wood's lok: 

the oath. Thus, alſo, in criminal proceedings, it ** re. 

was formerly held that an infant, being incapable of _ 

taking an oath, might, from the. neceſſity of the 

thing, in the caſe of a rape, be examined without 1, 
N X Lit. 172. 

being ſworn ; but it ſeems now to be completely 11. Mod.“ 248. 

ſettled, that wherever an infant has ſutticient know- 2+ Hale, 278, 

ledge to underſtand the nature of an oath, and the 1. Ar. — 

danger of perjury, ſuch infant may be ſworn, be its Cafe in 

age what it may. „ 


C XVI. xäöuvV“ TATA FORMA P?OP!, INTERIMI- 
| TUR SUBSTANTIA,” 


Thus, where one perſon cuts down the timber- Dod. 132 
trees of another, and ſquares them to make beams Jacob's Law 
for a houſe, the ri hiful owner may ſeize them be- ⁹ο⁰—, dg, 95: 
tore they are actually ſo applied; bur if they are once 
laid on and incorporated with the building, he cannot 
leize them, for their nature is then altered, and they 
are become part of the houſe: the owner, how- 
ever, may bring an action for the damage. So, 
allo, where one man gets the barley belonging to f 
another and makes it into malt, it cannot be taken see z. Bl. Com. 
by the former owner, though its form is not loft, s. 
becauſe 


GT & 


* 
t 
' 
5 1 
1 
+Y 
1 
"al 
A | 
* 
7 
5 
1 
+ 
« 
” 
15 


4 

J 

N 

[ 

. * v 
15 


= N 
AS — 


5. RS” 


— - 
—̃ —˙—ͤ—ꝝ OO — 


—— — 


ſo — 


— — —. — 


— 
— 
* 


Staundford's 


Pleas of the 
Crown, 26. 


4. Bl. Com. z 8. 
Bacon, 35. 


See 4. Bl. 
Com. 28. 


Ante, p. 27. 


Lord Bacon, 
P. 37+ 


and therefore where a huſband and wife commit 4 
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— it is become a thing of another nature an 
83 


CXVII. EC ESStTAS INDEUCIT PRIVILEGIUN 
QUOAD JURE PRIVATA.” 


The Law charges no man with default, where the 
act which occaſioned it was compulſory and not 1. 
luntary ; or where there is not a conſent or electio; 
and therefore, if it is impoſſible for a man to do 
otherwiſe, or there is ſo great a perturbation of the 
judgement and reaſon as in preſumption of Lay 
man's nature cannot overcome, ſuch neceſſity cu- 
ries a privilege in itſelf. 

NEecessiTY is of three kinds, viz. for theſpreſerv:- 


tion of life ; from the obligation of obedience; and 
the act of God. 


As to THE FiRsT kind, if divers be in dan- 
ger of drowning by a ſhipwreck, and one of them 
gets upon a plank to keep himſelf above water, 
and another who is upon the ſame plank thruſt hin 
from it to fave his own life, by which means the 
perſon thruſt from it is drowned; this homicide b 
juſtifiable. So, if a priſon be on fire, and the pri 
ſoners to ſave their lives Fun out of it, this is n 
eſcape. ; 


Tux szcoxp kind of neceſſity is of obedience; 


felony, the wife ſhall be excuſed ; for the Law in- #: 
tends her to have no will, in regard of the ſubjec- WW nc 
tion and obedience ſhe owes to her huſband. So, WW W. 
alſo, if a warrant or precept come from the king 9 Su 
fell wood on the eſtate of a tenant for life or years, uf 
the tenant ſhall be excuſed from the waſte, for hes Ki 
bound to obey the king's writ. - 


Tux TH1RD ſpecies of neceſſity ariſes from tht 
act of God, which we have already exemplified un- Vi 
der the Maxim, Aus Dei nemini facit injut iam. 

It muſt, however, be noted, that necęſſity pri- ſ 
vileges only quoad jure privata; and therefore, whete 
the act is againſt the commonwealth, neceſſity is no 
excuſe for doing it ; for, Necefſitas publica major 9. 

. quart 
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quam privata ; and, Privilegium non valet contra rem- 
pablicum. Accordingly, although a captain is not 
anſwerable for goods which by neceſſity he throws. 
overboard in a ſtorm, in order to prelerve the ſhip 
and remainder. of her cargo; yet, if a captain be 


re the charged with ordnance and ammunition for the re- 
xt £0. lief of a beſieged town, he cannot, for any danger 
cio; of tempeſt, jultify the throwing of them overboard. 
to do So in the cate of huſband and wife, if they commit 4. Bl. Com. 
ff the BW treaſon together, no plea of coverture ſhall excuſe * 
Lay WW the wife; no preſumption of the huſband's coercion 


ſhall extenuate her guilt. 

The privilege, alſo, which neceſſity induces is Lord Bacon, 
not allowed where it is neceſitas culpabilis, ariſing 5% 

from ſome fault or wrong 'in the party; and ac- 
cordingly, if a drunken man commit felony, he 

ſhall not be excuſed, becauſe his imperfe& reaſon 

was occaſioned by his own fault; and, infirmitas Plowd. 18. 
culpabilis will no more excuſe than necefſitas culpa- Jacob» 95+ 
bilis. It is therefore with theſe exceptions that the 


t him well known Maxim of Necefttas non habet legem,” 
s the muſt be underſtood. 

ide 5 

* CXVIII. „ NEC TEMPUs NEC LOCUS OCCURRIT 


REGI.” 


In purſuance of the principle that the king is 1. Bl. Com. 


nit a not only incapable of doing ron, but even of think- 747, Rx. 3. 
in- ig corong, the Law determines that in him can be Co. Lu. 9 
bjec- WWF no. negligence or laches, and therefore no delay 

So, will bar his right. Nullum tempus occurrit regi, lays 


Sir William Blackſtone, is the ſtanding Maxim 
upon all occaſions; for the Law intends that the 
king is always buſied for the public good, and there- 
fore has not leiſure to aſſert his right within the times 
the limited to ſubjects. But this Maxim is ſubject to 
I un- various exceptions both at Common Law and by 
n. Statute—F1RsT, There are many caſes in whic 

the ſubje& may make title againſt the king by pre- 


pri- Fx | 

15 ſcription, as to treaſure-trove, waits, eſtrays, and 

is no uch other things as may be ſeized without matter 

r of of record (c). SEcoxDLyY, In ſome cafes tne king's ( Co-Lit.114. 
quit right aeceſarily fails for want of exe:yon in due 


tune, 
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time, either becauſe the /ubjcF of his right determine 
betore he claims it, or, becauſe it is ſpecially limited 
in point of time, by its creation. An inſtance of 
this is, where the land of tenant for life is found to 
be forfeited, and he dies before ſeizure by the king; 
for it is then too late to ſeize for the king, who, 2 
STAUNDFORD expreſſes it, hath ſurceaſed his tine, 
the eſtate forfeited being determined, and the right 
(4) Staund- of entry being in him in reverſion (d). The law i; 
ford's Frarog . the ſame where the king is entitled to the next pre. 
28 ſentation; in which caſe, if another preſents and the 
incumbent dies, the King cannot have the ſecond 
(% Plowd. or any ſubſequent preſentation (e). THIRDLY, 
243: 249- Sometimes 1 of time drives the king 0 a ſu, 
core Thus, if the king preſents to a benefice already ful 
with an incumbent, the king's preſentee ſhall not be 
received by the ordinary, till the king has recovered 
(f) 13- Rich. his preſentment by due courſe of law (F). Fov aru- 
2. fl. 1 ch. 1. Ly, There are ſeveral ſtatutes which wholly extin- 
Staund. Pra. : RE a 1 * 
— guiſh the king's title, if not exerted within a limited 
2. Inſt. 3:8. number of years. By 21. Foc. 1. c. 2. the king is 
3 F diſabled from claiming any manors, lands, or here- 
3- Init. 188. ditaments, except libertics and franchiſes, under a 
Hob. 152. 347. title accrued SIXTY YEARS before the beginning of 
the then Seſſion of Parliament, unleſs within that time 
there has been a poſſeſſion under ſuch title. But the 
efflux of time rendering the proviſion continually 
more ineffectual, the 9. Geo. 3. c. 16. introduced one 
of a permanent kind, by limiting the king to six Tv 
YEARS before the commencement of the ſuit or proceed- 
ing for recovery of the eſtate claimed. 
) Vide ante. The other part of this Maxim is founded on the 
1 54 Maxim, idea which the Law entertains of the King's ubiquity; 
Theking for he is ſuppoſed to be preſent in every place where 
cannot be non , - . k 
r. his preſence is neceſſary (g). 


CXIX. © xEGAT1O CONCLUSIONIS EST ERROR 
IN LEGE.” 


* 


Year Rook, Therefore, in a præcipe, if one pleads that the 


1 3- manor of Dale is ancient deme ne, and that the land 
pl. 22. 


48. ERV. 3. in demand is parcel of the manor, and ſo ancient 
pl. 11 Gemeſne, the plaintiff cannot reply that the land in 


demand 
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demand is x Or ancient demeſue, becauſe that is Wing. 268. 
the concluſion upon the two propoſitions, viz, FIRST, See alſo Prid- 
That the manor is ancient demeſue; and SECONDLY, = — 5 
that the land is parcel of that manor; for, Sequitur Sed vide 3. 
concluſio ex premiffs ; and therefore it cannot be de- Com. Dig: 73» 


nied. 


. * 
C XX. NEMO ADMITTENDUS EST INHABILITARS 
SEIPSUM.” 


A man of nonſane memory may, without the 
conſent of any other perſon, purchaſe lands (/); and (4) Co. Lit.z, 
it is clear, that his heir or any other perſon intereſted | 
may, after the death or ſuch purchaſer, take advan- 
tage of his incapacity, and avoid the grant (i); (5) Perk. 21. 
except the purchaſer, upon recovering his ſenſes, 
has, during his life-time, agreed to and confirmed 
the purchaſe (4). But it is faid, that a n £c0mpos (4) Co. Lit. 2. 
himnſelf, though he be afterwards brought to a right 
mind, ſhall not be permitted to alledge his own 
ſanity in order to avoid fuch grant; for that no 
man ſhall be allowed to ſtultify huntelf, or plead | 
his own diſability. Sir William Blackſtone (I) has (1) :. Comm. 
examined the progreſs of this Maxim from the reign *)“ 
of Edward the Firſt to the reign of Henry : 
Sixth (m); and ſays, from theſe looſe authorities 89 
the Maxim that a man hall not flultify himſelf,” Revit. 228. 
hath been handed down as ſettled law. Fitzherbert, Mayn. 22. 
however, has uſed much argument, and produced Fir — 
many authorities, to ſhew that a non compos may plead 5. Faw. 3. ph 
his diſability to avoid his own acts as well as an in- 7% 1 
fant (); but in Trinity Term 37. Eliz. the Judges — ee 
of the king's bench, on a demurrer to a plea of on- pl 42. 
ſane memory to an action of debt on bond, held the ry mera 
opinion of #&zherbert to be no law; and the books Brevium, 
which treat generally on this ſubject ſeem to under- r- 2 
ſtand the Maxim as completely eſtabliſhed (o). In | - ce 
the caſe of Thompſon v. Leath, however, it was de- 3. Bac. Abr. 
termined, after great argument and deliberation, b 
Lord C. J. HoLT, that a ſurrender made by a perſon . Com. Dig f. 
wn compos mentis, is void (v); and it is ſaid by Sir e Reg 

(p) 2+ Will. & Mary. 3. Mod. 311. Comb. 469. 1+ Eq- Caf. Ab. 279. 

Will :m 


7. 
Y Perkins, 4. 
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2. Com. 292. William Blackſtone, that the Judges feeling the in. 


Co. Lit. 129 
7. Co. 7+ 


conveniences of the rule have, in many points, en. 
deavoured to reſtrain it. 


CXXI. © XEMO TEST HARES VIVENTIS.” 


Therefore, if a man ſeiſed of lands in fee hath 
iſſue a daughter who is heir apparent, ſhe, during 
the life of her father, cannot have a writ de vent 
inſpiciendo, becauſe, among other reaſons, ſhe is not 
actual heir but heir apparent; for, Nemo eft heres viven- 
tis; and this writ 1s given to the heir to whom the 
land is deſcended; and land cannot deſcend untl 
the death of the anceſtor ; which gives birth to another 
Maxim upon this ſubject, that Solus Deus facit heredes, 


CXXII. “ N REMO POTEST EXVERE PATRIAM.” 


NATURAL-BORN SUBJECTS are ſuch as are bom 
within the dominions of the Crown of England; that 


is, within the allegiance of the king: and aL1txs 


2. Peere Wms. are ſuch as are born out of it. Aliens owe a local 


124+ 


Fofter, 183. 


and temporary allegiance to the king, in retum 
for the protection they receive, only during the 
time of their reſidence within the kingdom; but 
natural-born ſubjects, immediately upon their births, 
owe a perpetual allegiance, which cannot be for- 
feited, cancelled, or altered by any change of time, 
place, or circumſtance, nor by any thing but the 
united concurrence of Parliament. An Engliſhman, 
therefore, who removes to France or to China, owes 
the ſame allegiance to the King of England there 
as at home, and twenty ycars hence as well as now: 
for it is a principle of univerſal Law, that the na- 
tural- born ſubject of one prince cannot, by any act 
of his own, not even by ſwearing allegiance to an- 
other, put off or diſcharge his natural allegiance to 


1. Hale's P. C. the former; for this natural allegiance was intrinſic 


68. 


and primitive, and antecedent to the other, and 
cannot be deveſted without the concurrent act 0i 
that prince to whom it was firſt due. And this 


Foſter Crown well known Maxim, ſays Ms. JusT1ce FosTER, 


Law, 184. 


of Nemo poteſt exuere patriam, compræhends the whole 
doctrine of. natural allegiance, Upon this * 
; J 


e in. 
en. 
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favs Lord HAL E, if an Engliſhman born (9), (0 Dr. Sto- 
though he never took the oath of allegiance, be- ee 1 
come a ſworn ſubje& to a foreign prince, and is — 2 
employed by him as his ambatlador to England, Ell. p. 168. 
where he conſpires againſt the king's life, he ſhall 
be tried for the treaſon like another ſubject, for no 
man can ſhake off his country, nor abjure his na- (-) Foſter, 69. 
tive ſoil, and prince, at his pleafure ; and this cafe, 183. 
it is ſaid (r), was never yet denied to be Law. 

This eſtabliſhed Maxim proceeds upon the gene- . Bl. Cem. 
ral principle, that every man owes natural allegiance 373- 
where he is born, and cannot owe two ſuch allegi- 
ances, or ſerve two maſters, at once. It is therefore“ 
neceſſary to add, that the children of the king's am- 
baſſadors born abroad were always held to be natural 
ubjets; for as the father, though in a foreign 
country, owes not even a local allegiance to the 
prince to whom he is ſent, ſo, with regard to the 
lon, he is allo held to be born under the king's al- 
_ repreſented by his father the ambaſſador. 

y 25. Edto. 3. ſtat. 2. all children born abroad, ge c,,. car. 

provided both their parents are at the time of their a.. 
birth in allegiance to the king, and the mother had 
paſſed the ſeas by the huſband's conſent, might in- 
herit as natural-born ſubjects. But by 29. Car. 2. Cro. Eliz. 
c. 6. the 7. Anne, c. 5. and 4. Geo. 2. c. 21. thele re- p. 3. in notis- 
ſtrictions are ſtill farther taken off; ſo that all chil- 
dren born out of the king's legiance, whoſe fathers 
were natural-born ſubjects, are now natural-born 
ſubjects themſelves, to all intents and purpoſes, 
without any exception; unleſs their ſaid Bakers 
were attainted, or baniſhed beyond ſea for high-trea- 
ſon ; or were then in the ſervice of a prince at en- 
mity with Great Britain. And it is further enacted by 
13. Geo. 3. c. 21. That all perſons born out of the 
* king's legiance, whoſe fathers are, by the above- 
mentioned ſtatutes, intitled to the rights and pri- 
vileges of natural born ſubjects, ſhall be adjudged 
* and taken to be natural - born ſubjects of the Crown 
* of. Great Britain, to all intents, conſtructions and 
-* purpoles whatſoever, as if they had been _ 
* with! 


Co. 18. 


LY 
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« within the kingdom, notwithſtanding 12. & 
© 13. Will. 3. c. 2.4. 3(*), PROVIDED their father 
& were not attainted, baniſhed, or in the ſervice of 
* a foreign prince, as above-mentioned.” The 
children of aliens born here in England are alſo, ge. 
nerally ſpeaking, natural-born ſubjects, and intitle 
to all the privileges of Engliſhmen. 


(*) This ſtatute enacts that no nizen, except ſuch as are born of 
perſon born out of the kingdoms Engliſh parents), ſball be of the 
of England, Scotland, or lreland, Privy Council, Houſe of Parla- | 
or the dominions thereof (al- ment, or enjoy any office of truf, tall 
though naturalized or made de- or have any grant of lands, &c. 


ö 

| anc 

CXXIII. „ Nemo PUNITUR PRO ALIEN anc 
DELICTO.” / no 

pre 


Co. Lit. 745 Therefore in replevin the defendant cannot claim WM ih 
3 property by his bailiff or ſervant; becauſe if the Na 
claim turn out to be falſe, the claimant ſhall be hei 
fined for his contempt, which the lord cannot be, ; 
unleſs he make the claim himſelf; and, Nemo puniim “ 
Al mpfead v. pro alieno delicto. But it ſeems that this rule only il © 
reer applies in this caſe to replevins in the county court, Mt © | 
Keb. = ” ff in the king's bench the bailiff is not liable to a 
Fitzherbert's fine; and therefore it has been held, that there one WM © | 


Natura Bie- may make conuſance and claim property by a bai- Nuk 
ljff. 


a vium, 61. 


So, if a ſtranger make waſte of his own wrong a le 
after the writ o* eftrepement delivered to the tenant, Lo 
and againſt the tenant's will, the tenant ſhall no: MW vo: 
an that caſe be puniſhed for the waſte of the ſtran- WM © 


er. 
Bl. Com. 430. there ſeems an exception to the generality of are 
+ Loft. 109. this Maxim in ſome cafes reſpecting malter and ſer- tne 
vant; for in thoſe things which a ſervant may do and 
on behalf of his maſter, the maſter ſhall be anſwer- / 
able for the act of the ſervant, if done by his com- 
mand, either expreſsly given or implied: Nam qui fac! 
per alium facit per ſe. Therefore, if the ſervant com- C. 
mit a treſpaſs by the command or encouragement of 
his maſter, the mailer ſhall be guilty of it; not that 
the ſervant is excuſed, for he is only to obey his maſ-· | 
ter in matters that are honeſt and lawful, If an inn- WI 
| | keeper 


r ̃ ˙ h ¶ . _—_— 
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2. & reecper's“ ſervants rob his gueſts, the maſter is 
athen bound to reſtitution ; for his negligence in not pro- (/ See fur- 
ice of Wi viding honeſt ſervants is a kind of implied conſent er on this | 
The to the robbery : Nam qui non probibet, cum prohibere — han * 
2, C. t ubet , 
* feli, jubet () 
C XXIV. NEMO PRASUMITUR ALIENAM POSTE= 
hand RITATEM SUZ PRATULIE k.“ 
＋ Therefore, if tenant in tail diſcontinue the eſtate co. Lit. 373. 
f ul, tail, and hath iſſue, and dies, and the uncle of the 
7 flue releaſes to the diſcontinuee, with warranty, 
and dies without iſſue; this is a collateral warranty, 
No and ſhall bar the iſſue in tail, although the uncle had 
no right at all to the land intailed, becauſe the Law 
preſumes that the uncle would not unnaturally diſ- Wing. 283. 
claim inherit his lawful heir, being of his own blood, of — — 
f the ¶ that right which the uncle never had, but came to the 
11 be heir by another mean. 
t be, Thus, alſo, where a man introduces his will,“ For Wright v. 
nim,“ thoſe worldly goods and gates wherewith it has — 
only WF © pleaſed God to bleſs me, I give and demiſe to A. : 
court, BI © her heirs and aſſigns for ever, all my lands at J. 
to a and I give and bequeath to 4. aforeſaid all my 
e one land at C. ;“ it was adjudged chat 4. thould only 
| bai- WW take an eſtate for life in the lands at C. and that the 
reverſion ſhould deſcead, although the will contained 
yrong a legacy of one /billing to the heir at law; for, by 
nant, W Lon D MANSFIELD, expreſs words of limitation, or 
| not words tantamount, as, all my eſtate,” or, all 
ſtran- my intereſt,” are neceſſary to paſs an eſtate of in- 
heritance ; but, „all my lands in ſuch a place,” 
ity of WW are not ſufficient, for they are merely deſcriptive of 
d fer- MW the local fituation, and only carry an eſtate for life; 
y do and, cords tending to difiaherit an heir at law are not 
wer- /#focient to prevent his taking, unleſs the eſtate be ex- 
com- NY niven to ſomebody elſe, 
i facit a | 
com CXXV. © xEvo TEXETFUR ARMARE ADVER+ 
ward: SARIUM SUUM CONTRA sk.“ 
L chat | 
ma Therefore, where a juror is challenged for the co. Lat. 159. 


1 inn- N red, or for coſinage, he is not bound to ſhew Wing be. 
epers 5 H chat. 
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that he has not ſufficient land, or that he is relate 
to the party, but the perſon challenging muſt mak 
it appear. - 

Dougl. 6679- So, alſo, in 8 a deed, as in covenant 
it is only neceſſary to ſtate enough of the deed u 
ſhew a title to the action. 


CXXVI. © XInIL MAGIS ZQUITATI CONSES- 
TANEUM EST, QUAM UT IISDEM MODIS RE; 
DISSOLVATUR QUIBUS CONSTITUITUR,” 


Jacob, 96. Thus, where an eſtate is veſted in the king hy 

Co. 26. matter of record, it cannot be deveſted out of him, 
except by matter of record. An Act of Parliament 
cannot be avoided or repealed but by Parliament. 
A bond cannot be diſcharged by a parol agreement, 
A deed under hand and ſeal can only be releaſed by 
ſome other writing ſigned and ſealed ; for, as “ no. 
* thing is more agrecable to equity than that ever 
© thing ſhould be diſſolved by the ſame means i, 
© vas firſt conſtituted,” every contract or agree- 
ment mult be releaſed by a matter of as high a ns 
ture as that is which is intended to be releaſed. 


C XXVII. mimia $&UBTILITAS IN LEGE 
KEPROBATUR,” / 


x1; Co. 20, Therefore, where an exception was taken again 
the confirmation of the charter of Queen's College 
in Oxford, becauſe it was ſuk nomine Aulæ Reginæ, 
whereas the charter itſelf was Aulæ ſcholarum Rt 
gine ;” the Judges held the variance trifling and im. 
| material. | 
Buek's Cafe, Thus, alſo, where a man made an affidavit that 
—＋ Drown he = under to and believed ſo and ſo; and being 
1727 indicted upon it for perjury, the indictment charged 
that he had falſely ſworn that he undertood and be- 
heved, &c. omitting the letter ; Loxp Maxs 
FIELD and the Court of King's Bench, after conli- 
dering all the cafes on the ſubject, held, that the va: 
riance was immaterial. 
Nart's Cafe, So alſo, in an indictment of forgery, a bill of ex- 
e. change, in reciting the bill, inſtead of.“ value . 
| | | i gpived, 
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* ceived,” it was © value receivd,” and adjudged 
immaterial. 


CXXVIII.“ xNULLUs COMMODUM CAPERE POTEST 
DE INJURIA SUA PROPRIA,” 3 


Thus in the caſe of leſſor and leſſee of lands for Jacob, $6- 
years, if they join in cutting down the timber- trees, 
the leſſor cannot puniſh the leſſee for committing 
waſte; for then he would take advantage of his 
own wrong. | 

So, allo, if a man be bound in a bond to ap- 
pear at a certain place on ſuch a day, and the obli- 

ee caſts him into priſon, ſo that he is thereby wrong- 

ly.prevented from performing the condition, the 

obligor ſhall not derive any advantage from the non- 
performance of the condition. 


C XXIX. NxoMixaA $1 NESCIS, PERIT COGNITIO 
RERUM.” 


Right interpretations and etymologies are neceſ- 
ſary in law; for Ad. ref docendum primùm oportet no- O, Lit. 2 
mina inquirere, quia rerum cognitio d rerum nominibus . 
dependet. Thus, by the etymology of the word 
ſoccagium, LIT TLETOð expounds the nature of 
the tenure, and diſtinguiſhes it from Knight's Ser- Co. Lit. 36, 
vice; by which it appears, that the names of things 
are diligently to be obſerved, to preſerve proper di- 
ſtinction, and avoid confuſion : Nomina ff perdas cer- 
te diſtinftio rerum perditur. | | 

Thus, by enquiring into the - etymology of the 
word “ penetrate,” it ſeems to be as proper to ſay, 
* the wound penetrates,” as to ſay that the bullet Long's caſa 


0. 122 A. 


*« penetrates,” quia PENETRO. derivatur d PENITUS I. Ray. 28. 


So alſo it has been lately determined, that the 
word “ from” may, in the vulgar uſe, and even in 
the ſtrict propriety of language, be taken either inclu- 3 1717 ˙ 
ſively or excluſively: Therefore, where tenant for life, 
with a power to leaſe in po/ſe/ion and not in rever/AM, 


granted a leaſe to his only daughter for twenty-one 
H 2 | Vears, 


109 


the Court held it to be a leaſe in poſleſſion. 


Bacon, 76 
Dyer, 36. 376. 
1. Roll. Ab. 
613 

Jones, 379+ 
Cro. Car. 447+ 


473: 


by its proper name, and which certainty the falſe re- 
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years, to commence “ yroM the day of the dale, 


CXXX, © mwox ACC1PI DEBENT VERBA IN pr. 
MONSTRATIONEM FALSAM, QUZA COMPETUNT 
IN LIMITATIONE VERAM.” 


Therefore, if the pariſh of Hur extends into the 
counties of Milts and Berks, and a grant be made 
of a cloſe ** called CAL1s, ſituate and lying in the | 
* pariſh of Hurſt in the county of Milis;“ whereas, lan 
in fact, the whole cloſe lieth in that part of the pa- 
riſh which is within the county of Herts ; yet the 
eſtate ſhall paſs, becauſe the deſcription contains ſiſ. 
ficient certainty, inaſmuch as the cloſe is pointed ou 


ference does not deſtroy: for the words“ in thc 
county of Milis,“ ſhall not be taken to refer to 
the cloſe only; and to be ſalſe, inſtead of to the paris, 
and fo, in 1 ſort, be true; but ſhall be conſtrucd, 
a cloſe called Callis, ſituated in the pariſh of Hi ex 
in the county of Mils.“ But if the grant ha! en 
been “ all my lands in the pariſh of Hurſt in the di 
county of Milts,“ and all the grantor's lands had ar 


been in the county 6f Herts, nothing had paſſed. ef 


Bacon, 77 
Cro. Eliz, 113. 
470. 658. 

3- Pecre Wms. 
£6. 
Cro. Jac. 22+ 


Thus, allo, where a man grants all and ſingu- ſy 
** lar my lands in the tenure of John Doe, which 
„I have purchaſed of James Nokes, as by an in- 
** denture of leaſe made to Foſeph Brown, will more 
** fully appear;” if the grantor has land whergin 
ſome of theſe references are true and the reſt falle. 
and no land wherein they are all true, notaing C 
paſſes; as for inſtance, if he had land in the tenure of D 
Fobn Doe purchaſed of James Nokes, but not ſpeci- t 
fied in the indenture to Foſeph Broton; or it he had | 
land purchaſed of James Nokes, and ſpecified in the | 


indenture to Zoſeph Brown, but not in the tenure of a 
Fohn Doe; but if he had had ſome land wherein e 
all theſe demonſtrations were true, and ſome land N 


wherein part of the demonſtration was true and pan | 
fulſe, then they ſhall be intended words of limita- | 


tion to paſs only thoſe lands wherein all theſe cu- 
cumftanccs are true. 5 


xxx 
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ate, CXXXI. “ Nox 1MPEDIT CLAUSULA DEROG A- 
TORIA, QUO MINUS AB EADEM POTESTATE 
RES DISSOLVANTUR A QUIBUS CONSTITUUN- 
Dr. run.“ 
ru yr 
The clawſula derogatoria is, by the common prac- Bacon, 87. 
tical term, called clauſula nou otftante, and is of two“ Co. s. 
o the WW forts, de præterito, and de futuro; the one weakening 
made and diſannulling any matter paſt to the contrary ; 
n the the other any matter to come. The clanſula non 05- 
eas, ante de futuro, is in judgment of law idle and of no 
Pa- force, becauſe it would deprive men of that which 
t the of all other things is moſt incident to the human 


 (uf- BW condition, viz. alteration and repentance. There- 2. Bl. Com. 
1 Out fore, although a man makes his laſt will and teſta- 9 

e re- ¶ ment irrevocable in the ſtrongeſt words, yet he is at 

the liberty to revoke it; for acts which are in their na- 

er to tures revocable, cannot, by any ſtrength of words, 

wy, be fixed and perpetuated; 

ued, As to the diſpenſing power which was formerly a. yawk. P. c. 
uf exerciſed as a part of the king's prerogative, It is 333. 

had enacted by 1. ill. and Mary, it. 2. c. 2. that every 

| the diſpenſation by oa obſtaute, of or to any ſtatute, or 

had any part thereof, ſhall be held void and of none 

. elſect, except a power of diſpenſing be allowed in 

ngu- ſuch ſtatute, | 

Inch | | 

To CXXXII. © Nox orrieir CONATUS N1St sk- 

= QUATUR EFFECTUS,” 

alle, Therefore, perſons who hold offices of truſt and, , . 
ning confidence ſhall not forfeit them by a bere endea- . Ce. gs. 
re of Your or intention to do an act, although they declare 88 
eci- their intention by expreſs words, except the act it- 3 _—_ 
had ſelf be put in execution; as if the keeper of a park 

| the thall ſay, I will kill all the game within my cuſ- 

e of * tody,” or, I will cut down ſo many trees in 

rein the park,” but in fact kills none of the game, 

land nor fells any of the trees, this is no forfeitiue; for 

part a cauſe of forfeirure muſt be ſome act done, and 

uta- not a bare intention or enterpriſe, of which the party 

cir- H 3 may 


XI. 
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may repent before the execution of it, and upon 
which no prejudice enſues. 


CXXXIII. © xox rorESH ADDUCI EXCEPTI10 
EJUSDEM REI, CUJUS PETITUR DISSOLUTIO.” 


Year Book, Therefore, if a man be attainted and executed, 
es, n and his heir brings a writ of error on the attainder, 
7-Hen. 6. pl. the corruption of blood which followed upon the 
Bacon, 33. attainder cannot be pleaded to interrupt his convey- 
ing in the writ of error, for that would be to pre- 

clude the poſſibility of an attainder ever being re- 

verſed ; and it would be abſurd and repugnant to 

itſelf, to admit a plea in bar of ſuch matter as is in- 

cluded in, and to be defeated by, the ſame ſuit. But 
Whether this rule ſhall take place where the matter 

of the plea is to be avoided in another ſuit, than 

that to which it is pleaded, ſeems doubtful. Lox» 

Bacon is of opinion, that the rule does extend to 


3 5 m. 

ſuch caſcs; for otherwiſe this miſchief might enſue, hit 

that the party might plead the matter acroſs either WM re. 
of them in the contrary ſuit, and by that means in- 


tercept the progreſs of both ſuits, and prevent right. 
Thus, if a man be attainted on two ſeveral errone- 
ous attainders, the corruption of blood might be 
pleaded tranſverſely, and fo the writ of error barred th 


upon both. h 
| h 

CXXXIV. © xox VIDETUR CONSENSUM RETINU- m 
ISSE $1 QUIS EX PRASCRIPTO MINANTIS AL. el 
QUID IMMUTAYIT.” ſe 


Beco, Max . Thus, if one man threaten another to the fear of 
img, 58. his life unleſs he will give him a bond for forty 
pounds, and the party threatened refuſes to give 

the bond for that ſum, but offers a bond for twenty 

pounds, or any leſs ſum, the law will not conſider 

this bond to have been voluntarily given, although 

the promiſe and offer of it ems from himſelt, 

but they will rather conſider that he had firmnels 

enough to reſiſt the larger demand, but was com- 

pelled by fear to offer the lefler ; for although * 

3 : L 
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and election be in general evidence of conſent, yet» 
as the tranſaction commenced by dureſs, it ſhall no 
be preſumed to have ceaſed and determined, be. 
cauſe the party dureſſed made the motion and of- 
fer. But if he had drawn any conſideration to him- 
ſelf; as if he had ſaid, I will give you the bond 
you demand, if you will give me that piece of 
e plate;” the dureſs would be diſcharged, except it 
had been firſt moved by the party committing the 
dureſs ; as if he had faid, ** Take this piece of plate, 
« and give me a bond for forty pounds ;” for in 
this caſe the gift of the plate would have been good 
and the bond void. Sed quære. 


CXXXV. © NO MAN CAN DO AN ACT TO 
| HIMSELF.” 


A Man cannot preſent himſelf to a benefice, or ,,,.. 18t. 
make himſelf an officer, or ſue himſelf, or ſummon 
himſelf; and therefore if a ſheriff ſuffer a common 
recovery it is error, becauſe he cannot ſummon 
himſelf. 2 

Upon this Maxim it is that the doctrine of remitter 
is principally founded (7); and therefore, where a (% co. Lie. 
man poſſeſſes an inchoate right, and cannot obtain 349. b- 
the legal right becauſe there is nobody to ſue but 
himſelf, the law will put him in the ſame plight as 
he would have been in if he had recovered by judg- 
ment of law againſt another (2). Thus, in real chan fs 
eſtates, if A, diſfeiſes B. that is, turns him out of poſ- 661. 
ſeſſion, and dies, leaving a ſon, C.; whereby the eſtate 
deſcends to C. the ſon of A.; B. is barred from 
entering thereon, till he proves his right in an 
action: now, if afterward C. the heir of the diſſeiſor; gl. com. ae. 
makes a leaſe for life to D. with remainder to B. the 
diſſeiſee ſor life, and D. dies; hereby the remainder 
accrues to B. the diſſeiſee; who thus gaining a new 
freehold by virtue of the remainder, which 1s a bad 
title, is by act of law remitted, or in of his former 
and ſurer eſtate ; and therefore there is no remitter 
wa right for which the party has no remedy by 


action. 
H 4 So, 


104 


1. Bl. Com. 5 SO 


3 , Bl. Com. 20. 


Bacon, c- 9+ 


Cro. Eliz-197- 
4. Co. 18. 
Lane, 62. 
Doftrina Pla- 
ctandi, 55. 


4 Iaſt 279. 


Law of Eri 
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So alſo in perſonal pro „ in the caſe of a legal 
executor who = alſo a Ju 0 the teſtator, the lay 
allows him to retain his own debt againſt all others 
of an equal or inferior degree; for as the other cre. 
ditors may bring actions againſt him for their debts, 
and he cannot bring an action againſt himſelf, the 
Law, by a Ipecies of remitter, enables him to re- 
tain the amount of his demand; for the benignity 
of the Law is ſuch, that where, to preſerve the Princi- 
pos and Maxims of the Law, it depriveth a. man of 

is remedy, it will rather put him in a better degree 
and condition than in a worſe: Nam quod remedls 


deſtituitur, ipſd re valet ; fi culpa abſit. 


CXXXVI. © xviLUM SIMILE EST IDEM.” 


Therefore, in an action for ſlandering a man 


's 


title to the manor of Hely, the declaration ſtated that 
the defendant had ſaid, ] have a leaſe of the 


«cc 


manor of Hely for ninety- nine years:” to this de- 
claration the detendant pleaded, that after the de- 


ceale of her huſband, ** zalis indentura qualis in nar- 
ratione ſpecificatur,”” came to her poſſeſſion among 


other writings, &c. An objection was taken, upon 
demurrer, that this was not a direct anſwer to le 


mgeniure alledged in the declaration; for, falis inden- 


tura is not eadem indentura, becauſe, Nullum fimile ej! 


idem; and the Juſtices were clear and unanimous, 


that for this reaſon the plea was bad. 


CXXXVII. © omxe SACRAMENTUM DEBET E555 


DE CERTA SCIENTIA,” 


The word Witnels, ſays Loxp Coxsx, is derived 
from the Saxon verb WETEN, which ſignifies $C1RE 


Quia de quibus ſciunt teſtari debent ; and, Omne ſucru- 


meutum debet ejſe certe ſcientiæ. In Latin, a witnels 
is called TEsT1s d teſtando, and Teſtari eſt teſtimoni- 
u perhibere ; from whence ſprings the Maxim, 
Plus valet unus oculatus teſtis, quam auriti decem; for, 
Teſtis de viſu prepcnderat aliis : for, as all. demon- 
tration, ſays LoR DU CuIEFT BARON GILBERT, is 
founded on the view of a man's own proper ſenſes 
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by a gradation of clear and diſtinct perceptions, ſo 

all probability is founded upon obſcure and indi- 

ſtinct views, or 27 report from the ſight of others. 

The atteſtation of a witneſs, therefore, mult be to 1 of Rei- 
what he knew, and not to that only which he hath dence, 149, 
heard, for a mere hearſay is no evidence; although “3e. 

under certain circumſtances it may be allowed in 
corroboration of what has been directly ſworn. 

The general rule is, that teſtimony upon oath muſt 

clearly expreſs the fact ſworn to, to have been ſo 

far within the party's own and certain knowledge, 

that perjury may be aſſigned you it, if it ſhall turn 

out that he has intentionally ſworn what is falſe.— 
Therefore, an affidavit to hold a man to ball, 

where the words were “ indebted,” inſtead of 

eig indebted,” was rejected as containing no affer- 2. Wilſon, 
tion; for there is nothing predicated. So, allo, **+ 

an argumentative affidavit is inſufficient; as, if a lega- . Term Rep. 
tet {wear that the executor made him ſuch a pro- 71e. 

miſe, and therefore he is indebted. But aſſignees, 

executors, &c. who are plaintiils, are allowed ex ne- 

ceſſitate rei to ſwear to a debt as to their belief only; 

for they cannot have ce: +.1/n knoroledpe of the fact of 

its exiſtence, and therefore cannot take a poſitive 1. Term Rep. 
oath, And although it has been generally conceived, * 

and ſaid by great authority (x), that“ perjury cannot 


be afſigned in any thing which is not within e (x) Ld. Ch. 
pi Baron Gil» 


10 avs 5 1 K 
n knorcledge of the deponent ; as if he {wears upon , Lan of 
his belief, &c. for that what he {wears upon his Pridence, 33. 
„belief is not within the compaſs of his oath ;” O) Miller's 
: * . . 3 caſe, 3. Will 
yet that opinion is now entirely exploded”; for it has , 
been declared by Lord Chic Juſtice DE GRE in 2 Black. 887. 
the Common Pleas ()), and by Loap Maxs rip fas. Oy 
ia the King's Bench (a), that a man may be indicted ( Pulley's 
tor perjury in ſwearing that he believes a fact to be 42, Tem 
true which he mult bozo tC be falſe, 1934. N 


CXXXVIII. „ ouxNE MAJUS CONTINET IN 8E 
MINUS.” | 


Therefore if a man tender a greater ſum of money 
than he is bound to pay, yet the tender 1s good ; for, wude's caſe, 
Ruando plus fit quitm fieri debet <idetur etiam illud fieri 3. Co. 103. 
| quod 


106 


Lord Shrewſ- 
bury's caſe, 
9. Co. 48. 
Ante, p. 45 


Co. Lit. 260. 


Ibid. 


Bacon's Max. 
76. 


Cowper, 7225. 
Plowd. 141+ 


2. Saund. 157+ 


Plowd. 1 $6. 
Hob- 2 7. 


&Bl.Com.379, 
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quod faciendum eſt: Et in majore ſumma continety 
minor. So alſo where a man is empowered to make 
Mans, he hath thereby an implied power to ap. 
point a deputy ; for, Cui licet quod majus eſt non debe, 
quod minus non licere ; as where the office of ſtewar! 
is granted to a man and his heirs, he may make a 
deputy. Thus, alſo, a man in priſon ſhall not be 
bound by a recovery by default for want of anfwer 
in a Court of Record in a real action, which is mat- 
ter of record; and d multo fortiori he ſhall not be 
bound by a deſcent in pais which is matter of dd, 
and ook > Haan of. an inferior nature; for the ar- 
gument, ſays Loxp Coke, d minore ad majus, d. 
ways holds affirmatively, and the argument d major: 


ad minus, negatively ; the reaſon of which is, g 


in minori valet, valebit in majori ; et quod in majoni 
non valet, nec valebit in minori. 

The Statute of 1. Edto. 6. c. 3. enacts, that thoſe 
who are attainted for ſtealing horſes ſhall not have 
their clergy; and therefore as penal ſtatutes are to be 
conſtrued ſtrictly and literally, the Judges held that 
it did not extend to a perſon {tealing one hoe only, 
and the Legiſlature was abliged to ſupply the de- 
fect: but, ſays Lox D Bacox, if the ſtatute had u- 
ken clergy from thoſe who ſhould ſteal one horſe, no 
queſtion could have been made but that he who 
ſtole more than one would have been within it: $i 
omne majus continet in ſe minus. 


CXXXIX. © oMnE ACTUM AB AGENTI1S 
INTENTIONE EST JUDICANDUM.” 


The intention of the acting parties, in forming 
contracts and obligations, is the chief thing which 
the Law regards. Thus, where a bond was made, 
KNOW ALL MEN, &c. that I Fohx Doe am held 
and firmly bound to Richard Roe in the ſum o 
*© twenty pounds to be paid to the ſaid John Doe, 
miſtaking the name of the obligor for that of the 
obligee; yet the bond was adjudged to be good, for 
the intention of the parties clearly and maniteſtly ap- 
pears. The Law will likewiſe, take one word for 
another in deeds, to ſupply the intention of the par- 

ues z 
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ies; as where a man has a remainder, and he grants 
t to another by the name of a rever/ion ; yet the 
rant is good, notwithſtanding the property thus con- 


netue 
Nake 


4. eyed is miſ-termed. And in conſtruing wills the ag * 
wand {ſpocention of the teſtator is always the governing 2; Bl Com. 
ke ; principle, ſo far at leaſt as that intention can bc 

t be econciled with the eſtabliſhed rules of law. 

ilwer | 

ma- CXL. © oMNta PRESUMUNTUR SOLEMNITER 

; be ESSE ACTA.” 

25 Therefore, ſays Lon p Cox, ſpeaking of the 

. preſumptions of law in the cale of a charter of feoff- Co. Lit. 6. b. 
% WY ment, if all the witneſſes to the deed be dead (281, "FOR In 
%% no man can keep his witnefles alive, and time 

, Vearieth out all men), then violent preſumption, a 
ö which ſtands for a proof, is continual and quiet 

hos BY poſſeſſion ; for, Ex diuturnitate temporis omnia præ ſu- 

hve untur ſolemniter eſſe acla. 

be So, alſo, if a landlord ſues for rent due at Michael- 

tu mas 1754, and the tenant cannot prove the pay- 

only, ment, but produces an acquittance for rent due at a 3. Bl. Com. 
de. ſubſequent term in full of all demands, this is a vio- ““ 

d ta lent preſumption of his having paid the former 

„ no rent, and is equivalent, ſays Sir William Blackſtone, 


who to full proof; for though the actual payment is not FIR 
„proved, yet the acquittance, in full of all demands, 8 
7 1s prov, which could not be without ſuch pay- 161. Sed vide 
ments; and therefore it induces ſo violent a preſump- 3 
tion, that no proof ſhall be admitted to the con- Stratton v. 


18 trary. Raſtal. 
ming 5 
hich CXLI. ONE THING SHALL ENURE FOR 

= + 3) 
lade, ANOTHER. Noy, 41. 
held Thus where A STATUTE MERCHANT, Which by 


m of WM the 13. Edo. 1. c. 1. ought to be ſealed with two Afcue's caſe, 
Doe, ſeals, was ſealed only with one ſeal, and therefore Cro. Elia. 319+ 
f the void as a ſtatute, yet it was held that the conuſee * 

, for might ſue upon it, as upon A BOND at Common 

ap- Law. So, alſo, if a leflor infeoff the leſſee for life, yp, Max. 
1 for it ſhall enure as a deed of confirmation. ims, 41. 

par- It 

ues z 
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Cowp. 6600 It is a general rule, that if deeds cannot operate ii 
| one form, they ſhall operate in that which by lay 
" will effectuate the intention of the parties. 


CXLII. “ yRERSONA coSJuNcTA #qUI PARATU? 
INTERESSE PROPRIO,” | 


Lord Bacon, The Law pays ſuch reſpe& to nature and con. 
25. Junction of blood, that in many caſes it compare 
2. Brown C. and matches nearneſs of blood with conſiderations dt 
profit and intereſt. If, therefore, a man covenants 
in conſideration of blood to ſtand ſeiſed to the uſe 
of his brother, ſon, or near kinſman, a uſe is well 
raiſed by this covenant ; but conſanguinity forms no 
ground upon which to raiſe a perſonal contract; 
tor a promiſe by a father to give his ſon ſuch a ſum 
(a) Inthecaſe of money in conſideration of blood is nudum pattun, 
. and no aſſumgſit lies upon it. Sed quære, for Log 
Term, 1789. THURLOW declared (4), that he could not under. 
2-Brown Cc. take to ſay, that a promiſſory note given by a iro- 
Plow. 4. 23. man to a truſtee as a proviſion for her child wa 
Bacon, bb- nudum Ppactum : a parent may maintain and uphold 
1 his children in their law ſuits, without being guilty 
x. Bl. Com. of the offence called maiztenance ; he may alto jul: 
450- tify an aſſault and battery in defence of the perions 
(5) Ld. Bacon, of his children. : 
— Lie. . So, allo, if @ minor contract for the nurſing of 
123- 2. note 8. his latoful child (6), he cannot avoid it by tl plea of 
much curious infuncv, any more than if the contract had been for 


this ſabje&t. aliments, erudition, or other neceffaries for himſelf 


CXLIII. © pratExXTY LICITI Nox DEBET 
ADMITTI ILLICITUM.” 


Drer, 33. lf a leſſee hath liberty to fell trees to repair the 
Wing. a8. houſe, and he fells four oaks for that purpofe, and 
ſells them, and afterwards buys four other oaks as 

good, yet it is waſte; for the cutting of them down 

and ſelling them was a tort. So if a man ell the di. 

ſtreſs which he hath taken and impounded, and af- 

terwards, on finding his error, he buys them again 

and impounds them, yet their ſale was a tort, and 

the repurchaſe and impounding of them 1 

| Wi 
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Vin not purge it. So, alſo, if a man, ſeeing his neigh- 
our's beaſts in another man's ground, drives them 
put, yet the owner of the ſoil ſhall have an action 
f treſpaſs againſt him; for he cannor pretend 1n 
xcuſe that the beaſts were damage feaſaut. So, Dyer, 36. 
ſo, if a leſſor is bound to a man in one hundred 
pounds, and the leſſee cuts down timber, with the 
produce of which he pays the bond on account of 
he leſſor, yet this ſhall not excuſe him from the 
raſte; for it is not lawful for a man to do a wrong, 


rhatever may be the motive, 


CXLIV. © api ET POTEST RENUNCIARE JURI Wing. 
PRO SE INTRODUCTO,” 2. Ink. 183. 


Thus the ſtatute 23. Hen. 6. c. 10. which directs ,, Co. or. 
eriffs to take the bail of ſufficient perſons for the 
appearance of a priſoner on the return of the wr, 
is held not to reſtrain the ſheriff from taking the bail 


or of a fugle perſon, or from becoming himſelf an- 

un ſwerable for the priſoner's appearance; for, as he is 

3 liable to be amerced on the non: appearance of the 

in; Ppary, and as the ſtature was made for his benefit, 
he may run the riſk of renouncing ii. 

g of | 

-a of WI EXLV. “pi prror EST TEMPORE POTIOR 

for EST JURE,” | 

tell That priority in point of time eſtabliſhes a ſuperi- Co. Lit. 14.347 · 
ority of right, is a maxim that takes place whenever one _—_ b 

* of two innocent perſons muſt be a loſer. Thus, where 


a perſon mortgages land, and afterward leaſes the 

mortgaged premiſes at a rack-rent, and gives the 

the eſſee poſſeſſion under his term; yet the mortgagor, 

and Wt und. 75 no aſſent to the demiſe, may recover the 

's as MW premiſes by ejectment, againſt the leſſee of the mort- 

own gor; for, having a good title, prior in point of 

di- ¶ ume to that on which the title of the leflee is found- 

| af- ad, his joey ſhall prevail. | 
So, allo, if a Counteſs retains two chaplains, ac- Drorie's eaſe, 

and Wording to 21. Hen. 8. c. 13. and afterwards retains & Cn. 

ards Wi? thir „this ſubſequent retainer cannot diveſt the An 

wil! Napacity of diſpenſation which was previouſly veſted 
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Jacob, 102 


5 Co. 110. 


The King . 
Notthficld, 
Dougl. 660. 


See Noy's 


xims, 9+ 
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upon the prior retainers ; for although a Countc 
may retain as many chaplains as ſhe pleaſes, yet ſh 
cannot have more than two capable of diſpenſatic 
by force of the ſtatute ; and reaſon requires that k 


who has longeſt ſerved ſhould be firſt preferred. 


CXLVI. “ avi sENTIT COMMODUM SENTI12? 
„ DEBET ET ONUs,” 


ul 

Er, ne 

b: 

% QUI SENTIT ONUS SENTIRE DEBET ET 40 
COMMODUM.” Ty ce 


Therefore, on the aſſignment of a leaſe, the leſſs 
who had covenanted to repair may have an ain 
on the covenant againſt the aſſignee for ſuffering i 


houſe to decay, becauſe he that enjoys the prot ( 
muſt bear the burden and the charges. Thu 
alſo, where perſons enjoy benefit by making en: 
bankments on a river, the Law will oblige them t 
contribute to the repair, 9 
CXLVIL © qyvop AB IN1TIO NON VALET, TRACT f. 
TEMPORIS CONVALESCERE NON POTEST,' ru 
Thus, the Marriage Act, 26. Geo. 2. c. 33. whid lh. 
ordains, ** that from and after 2 5th March 1 
all banns of matrimony ſhall be publiſhed in ti 
* pariſh-church, or in ſome public chapel, in telt WC 
* public chapel banns of matrimony have been uſu ©! 
* publiſhed, of or belonging to the pariſh or chapel of 
© © wherein the perſons to be married ſhall due di 
and that all marriages ſolemnized in any c vt 
* place than a church or public chapel, unlels 
ſpecial licence, {hall be u and void; was held n ſto 
to extend to maruages ſolemnized in any cha r 
built ſubſequent to the year 1754, and that the tit ſul 
quent uſage ſince that time could not render 4 the 
marriages valid; for to give operation to uſage, Cal 
muſt have a legal commencement ; becauſe, 2 de 
121110 ron valer, tuactu lemporis non condaleſcis; and d 


tatute clearly meant chapels exiſting at the Ui 
it was made. And in coniequence of this etc fac 
$133134t100 
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mination, the 21. Geo. 3. c. 53. was immediately 
paſſed, to render all marriages which had been cele- 
brated in any pariſh-church or chapel erected and 
conſecrated ſince 26. Geo. 2. c. 33. valid in Law. 

So, alſo, in the great queſtion. reſpecting the le- 
gality of GENERAL WARRANTS, the Counſel for : Bl. Rep. 
the Crown attempted to defend the practice of iſ- , Stute Triade 
ſuing them, upon the ground of long and continued 312. 
uſage. But the Court unanimouſly declared, that 3: rr: 6 
no degree of antiquity can give ſanction to a uſage :. Hawk. P. c. 
bad in itſelf ; ** and the pretended uſage of iſſuing 131. iz xt 
“General Warrants,” added Mx. Jusrice Yartzs, 
* 15 ſo totally bad, that if it had been proved to 
* have prevailed even from the foundation of Rome 
* irſelf, it would not make them good,” 


CXLVIIL © qvz Abluir MEDIUM, DIRIMIT 
FIN EM.“ 


Therefore, as an infant cannot make his law of co. Li. 172.5 
non · ſummons, becauſe, Minor jurare non poteſt, the 
Law, in this cafe, will not ſuffer him to be ag- 
oy by the default; for as he is deprived by 
aw of the mean by which adults have an oppor- 
tunity of excuſing their default, the default itſelf 
{hall not operate to his prejudice; Lex nemini facit 
injuriam. 

Thus, alſo, if a park-keeper cut down the trees, ca, Lit. 233- 
woods, and underwoods, in the park, it is a forfei- | 
ture of his office ; for deſtroying the vert is a mean 
of deſtroying the veniſon, which, by an implied con- 
dition annexed by the Law to his acceptance of the 
office, he was bound to preſerve, | 

Thus, alſo, if a man ere& a wood pile ſo as to. co. 58. 
ſtop up or hinder the light of his neighbour's houſe; 8 
or if he build a hog-kennel, or a manufactory for — 
ſulphur, ſo as to become a nuifance by rendering 1. Hawk. P.C, 
the air infectious or unwholeſome, an action on the “ 29% 
caſe will lie againſt him; for by theſe means he hin- 
ders and intercepts the peaceable dwelling of his 
neighbour, which is the principal end for which 
the houſe was at firſt erected ; and, Prohibetur neguis 


faciat in ſuo quod nocere poſit in alieng: and, Sic utere 


to 
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g. Co. 33 7:0 vt alienum non ledas, are eſtabliſned Maxims u 
Law. 


CXLIX. © quor TAcITE INTELLIGITUR, DEESy 
NON VID&TUR,” 


10. Co. gg. Thus, if a man plead that ſuch a grant was made 
by John LATE biſhop of Sarum ; the words © lt 
biſhop” imply and import that he was not biſhap 
at the time it was pleaded. So in an ejectment of 1 

2 leaſe of a rectory, where the declaration averre( 

Dyer, 304. that the party fuit et adbuc eſt ſeiſitus, &c. the Coun 
held it good, though it omitted to ſtate that the par. 

2 {on was alive; for that fact is implied in the words 

Bi Wingate's fuit et adhuc eſt.“ So, where lands are deviſe 
* without words of limitation, and the lands are 

Cowper, 841. charged with a groſs ſum, the deviſce by implica- 

Dougl. 492. tion of law takes a fee; becauſe the manifeſt intent 

Foes of the teſtator being declared, and no technical 
form of words E X to exprefs it, the certainty 
that the teſtator muſt mean a bounty to his devilee, 
is ſufficient to ſupply the want of a formal limi- 
tation, 


CL. © RECEDITUR A PLACITIS JUR1S, P0- 
TITUS QUAM INJURIZ ET DELICTA MANEANT 
IMPUN ITA.“ 


Lord Bicon's There are many grounds and poſitive learning, 
Maxims, 3. of law, ſays Loxp Bacox, which are not Maxims 
and concluſions of reaſon, but axe yet fo ſtrongly 
adopted, that the Law will not allow their validity 
to be diſputed ; but, ex neceſſitate rei, it will 4% 
penſe with them for the time, rather than crimes and 
wrongs ſhould go unpuniſhed ; quia ſalus populi ji 
prema Lex, and ſalus populi is contained in the 1t- 
10. Co. 139- preſſing of offences by puniſhment. 
Theſe grounds may be rather called placitu j#11i 
than regule juris (a). 
| Thus, 
(a) Theſe inſtitutions, for which find a proper name, appear, as con- 


Loxp Bacon ſtems et a loſs to w adiſtinguiſhed from indiſpvtab): 
Maxi: 


1 grgr-⸗ gag a3 


"Saw 
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ims © | -, they are poſitive 
law, that a man ſhall not be confi 
principal offender, if he be abſent at the time the 
DEES$7 


made BW x madman by ſome device to kill another, and he 
does ſo, inaſmuch as the madman is excuſed be- 
biſhap BW cauſe he can have no will or malice, the law will 


t of 1 conſider the inciter as principal in the murder, 
verrel chough he be abſent, rather than the crime ſhould 
Coun go unpuniſhed. So, alſo, it is a ground of law, that 
e par. an appeal of murder ſhall not go to the heir where 
words the party murdered has a wife, nor to the younger 


eviſed brother where there is an elder brother: yet, it a 
3 are 
plica- 
Intent 
inical 
ainty 
vides, 
limi- 


der his father, the appeal ſhall go in the firſt caſe to 
the heir, and in the ſecond caſe to the younge 
brother. 1 . 

Bur if the rule or ground of law be one of thoſe 


nales, and not poſitive, then the law will rather en- 
dure a particular offence to eſcape without puniſh- 
ment, than ſuffer ſuch a rule to be violated. Thus, 
where the 1. Edw. 6. c. 12. made ſtealing Horſes a 
capital offence, the Law would not break down the 
eſtabliſhed maxim, That all penal flatutes are 
to be conſtrued literally,” in order to reach an offender 


ng! the ſame principle, if the loſs of the right hand ſhould 
duty be inflicted as a puniſhment, and it ſhould _— 
dij- that the offender hath had his right hand before 
and cat off, the crime ſhall rather paſs „ 22 
a. ment than the letter of the Law be ext A 


Marins, to be what are viſually juſtice; and a rule is rather cen · 
termed General Rules, which are firmed than 2 by the 227 
always open to exceptions, as the ception, | ing to the efty- 
exigency of particular caſes may Bliſhed Maxim, Exceptio probat 
Us, require for the ends of fubſtantial rfulam. 


* 


con- 4 - C $5 % 
able . I LL 
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Thus, for inſtance, they are poſitive grove of +Bl. Com. 34 
ered as a 3; Inſt. 138. 


Kely, 52+ 
Foſter, 349+ 


wife murder her huſband, or the ſon and heir mur- 


higher ſort of maxims that are called. regale ratio- 


offence is committed; and chat an accefſary can- 1. Hale, 637: 
not be proceeded againſt until the principal be 2. n. L. 
tried : but if a man upon ſubtlety and malice ſet? 


who had ſtolen one horſe only; but left it to the vide ante, 


im 18. and 
2. Hawk. 494. 


Legiſlature to ſupply the defect. So, alſo, upon p. 38. Max- 
if t 


hy 


Co. Lit. 128, 
1233 
Caſes in Crown 


Law, 396. 


3. Co. 70 b. 
4. Co. 62. 
Cro. Jac. 688. 
Co. Lit. 299. 
Cro. Car. 242+ 


Co. Lit. 31g. 
6. Co. 69. 


Bruerton's 
Caſe, 
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CLI. © nrEMOTo 1MPEDIMENTO EMERGIT 
ACT10,” 


Thus, if out! or excommunication be plead. * 
ed in diſability of the perſon of a plaintiff, and 
after ſuch pleas pleaded the plaintiff obtain a par- 
don of the outlawry from the king, or letters of 
abſolution from the excommunication of the biſhop, 
the defendant fhall anſwer to the action; for theſe 
impediments being removed, the plaintiff is re- 
ſtored to his law. | 

So, alfo, if there be tenant for life; remainder 
for life; reverſion in fee; and the tenant for life 
commits waſte by cutting down trees in the life- 
time of the remainder-man for life, the reverſioner 
in fee cannot have an action for waſte, during the 
continuance of the mean eſtate: but if afterwards 
the remainder-man for life dies, or furrenders his 
eſtate to the reverſioner, then the action by the 
reverſioner lies; for the mean eſtate, which was the 
impediment to it, is removed. 


CLII. “ AES NTER ALlios' ACTA ALTER 
NOCERE NON DEBET.” | | 


Thus, if a man make a leaſe for life and then 
grant the reverſion for life, and the leſſee attorns; 
after which the leſſor diſſeiſes the leſſet for life, and 
makes a feoffment in fee, and the leſſee re- enters; 
this ſhall leave a reverſion in the grantee for lite, 
and another reverſion in the feoffee ; and yet this is 
no attornment in law of the grantee for life, becauſe 
he doth no act nor aſſent to any which might amount 
to an attornment in law, Et res inter alios acta alteri 

nocere non debet. | | 
So, alſo, if a tenant holds by an entire ſervice, 
as by the yearly payment of a horſe or a hawk, if 
the lord purchaſe any part of the land, the whole 
ſervice is extinguiſhed ; but if the tenant alien in 
parcels to ſeveral men, that ſhall give the lord, who 
is a ſtranger, an advantage and benefit, ſo that every 
one 


coc BY Y 
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of the alienees ſhall pay a horſe or a hawk. © 
xs 74 alſo, if a widowed baroneſs retain a chaplain Afon's cafe, 


purſuant to 21. Hen; 8. c. 13. and afterwards marry “ 48. 
a peer of the realm ; although this caſe is not pro- 


lead. BW vided for in the ſtatute, yer ſuch marriage ſhall not 
| and operate as a countermand of her retainer. DNS as 
pe If an obligee make an obligor his executor, it —— 36. 


TS of operates as a releaſe of the debt; but if the arch- 
biſhop grant adminiſtration to an obligor of the. 
inteſtate, this 1s no extinguiſhment of the debt ; for 
re. the acts of the archbiſhop and the obligor ſhall not 
injure the intereſts of the deceaſed, who is in con- 
templation of law as a third perſon. 


CLIII. © nes jvpicarA PRO VERITATE 
ACCIPITUR.” 


Therefore in an action of debt on bond againſt Co. Lit: 103. 
an abbot, and the abbot acknowledges the action, and 
dies; the ſucceſſor ſhall not avoid execution, though 
the bond was made without the aſſent of the convent, 
tor he cannot falſify the recovery. | 


CLIV. „ $ATtivs EsT PETERE FONTES QUAM 
SECTARI RIVULOS.” 


Abridgements, ſays Loxd CokE, are of gobd is. Co. 112; 
and neceſſary uſe to ſerve as tables from which to 
find the caſes in the books at large, or in the re- 
cords, but not to ground any opinion upon; and he 
cites a caſe reported in the Year Book of Edward 44: Ze. 1. 
the Third, the determination of which is erroneouſly Fl. 19, K 20. 
and differently recited in the ſeveral Abridgements 
7 1 Statham, and Brooke; and _—_— 
ays he, Satius tere fontes quam ſectari rivulos. .. 
Lorp W 448“ in the caſe of Smith "Ham, yet 


1 Bromley, remarks, that the caſe of Tompkins v. Ben- 
in net is ſo looſely reported by Salkeld, Skinner, and 
* other Reporters, that no reliance is to be placed on 
any of them; and it is obſerved by Stix WILLIAM z. Il. Com. 6 
q Bracksroxk, that ſince the diſcontinuance of 


/ La | public 


7216 


Lie. Sec. 374. 
Co. Lit. 231. 
LO Co, 16» 


Bacon,? © 


Year Books 


41. La. 3. 
- & - 
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blic and official Reporters in the reign of Hen 
che Eighth, this ak ns been ha by — 
private and contemporary hands, who, ſometimes 
through haſte and inaccuracies, ſometimes through 
miſtake and want of ſkill, have publiſhed very 
crude and impetfect (perhaps contradictory) ac- 
counts of one and the ſame determination. The 
Judges therefore, in all caſes of difficulty or doubt, 
obſerve this Maxim, and order the record itſelf to 
be inſpeea. 


CLV. TERRA TRANSIT CUM ONERE.” 


Therefore if an eſtate be made by indemure to 1 
man for his life, withremainder to another in fee upon 
a certain condition, &c. if the tenant for life {cal 
the indenture, and dies, and the remainder-man 
enters into the land by force of his remainder, he 
is tied to perform all the conditions contained in | 


the indenture, in the fame manner as the tenant de 
for life was bound, although he never ſealed the wh 
indenture; for as he entered and agreed to take cl; 


the lands by force of the indenture, he 1s bound en 
to perform the conditions, if he will have the land, fo 


{tr 
CLEVI. © veRBA GENERALIA RKESTRINGUNTUR cl 
AD HABILITAFEM REI VEL PERSON ®.” - 
It is a rule, That the king's grants ſhall not be to 
taken or conſtrued to a ſpecial intent; but it is not pc 
ſo with the grants of a common perſon, for they fi 
ſhall be extended as well to a foreign intent, as to 
a common intent; yet with this exception, that T 
they ſhall never be taken to an impertinent or 9 p. 
repugnant intent: for all words, whether in deeds, 15 
ftarutes, or otherwiſe, if they are general and no! 8 
expreſs and preciſe, ſhall be reſtrained to the con- n 
dition of zhe Kehle; or the fitneſs of the ſubject mat. P 
ter to which they are applied. | 
Thus if a grant be made of an annuity pro con- c 
n 


ſilio impenſo et impendendo, if the grantee be a phyt- 
clan, 
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cian, it ſhall be underſtood of his counſel in phyſick; 
and if he be a lawyer, of his counſel in law. 


So, alſo, if a man grant ** all my trees growing van. Books, 


mes 
ug WW upon my land in Dale,” the grantee ſhall not have 14. Eu. S. pla. 
"ay fruit-trees: growing in the garden or orchard of 
Ly the grantor, if there be any other trees upon his 
e r 


So, in the ſtatute of wrecks, which ordains that Bacon, 30. 
the goods ſaved ſhall be preſerved for a year and a 
day to the uſe of the owner, does not extend to 
freſh victuals or the like, which it is impoſſible to 
eſerve for that length of time from periſhing ; 
for although general words may be taken to a rare 
and foreign intent, they cannot be taken to an 


* unreaſonable intent, 
pon 
eals 
* CLVI., © yYOLENTL. NON FIT INJURIA,” 
c ? 
in Therefore if the tenant in an aſſiſe of a houſe Co. Lic. 36t. 


ant deſires the plaintiff to dine with him in the houſe, Vw. 32» 3. 
the which the plaintiff does accordingly, but doth not 
ake claim the houſe at that ume, this is not ſuch, an 
nd entry or poſſeſſion as will cauſe the action to abate ; 
nd, for being invited by the tenant, if he had been a 
ſtranger, he would not have been a treſpaſſer. 
No act of the ordinary can diſappropriate a fob 152- 
oh church; but if the parſon imparſonte, who is the 2. Lecn 16. 
patron, preſents to the biſhop, it becomes diſap- 1. Bl. Com, 
propriated : for although this could not be done 3**: 
be tortiouſly by any other perſon againſt the will of the 


10t patron, yet it may by his own act; for, Volenti non 

y fit injuria. | 

to Krjeant SALKELD reports. Lord Chief Juſtice 

nat TrEszyY to have ſaid, that where one of two obligors 

2 pays part of the money due upon a band, which 

ls, is afterwards avoided by the other obligar on the 

of ground of ufury, he wha thus voluntarily paid the 

n- money cannot again recover it back, becauſe he : 

1 parted with it freely, and, Yoleati non fit injuria (c): (0) Fomkine 
ut Lord MANSFIELD, in obſerving upon the gait. zo. 


2 caſe, ſays, (d) that although he thinks the judg- 955 — ”. 


ment may have been ** yet the Reporter — Douglas, 647 « 
3 2)" 
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Dyer, £2592» 


Noy*sMax-23- 
Co- Lit. 227 


Tear Book, 
31. Edw. 3. 
pl. 25. 

Co. Lit. 282. 


and 4- {1 e. 


{ /) Doug-667- 


(7) 1. Term 
Nep. 320. 


{-) Cafes in 
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the reſidue, the whole will be bad; but if the jury 
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had recourſe to falſe reaſons in ſupport of it; for cha 
that the Maxim of Yolenti non fit injuria will na 
apply to caſes where a man, from mere neceſſity 
pays more than the other can in juſtice demand; 
as where a bailiff takes garniſb- money from his pri. 
ſoner, the priſoner cannot be ſaid to part wah ſi 
willingly, and therefore he may recover it back, 


CLVIII. © UTILE PER INUTILE NON VITIATUR,” 


The wiſe and careful policy of the Law will not 
permit any document or proceeding necefiary to the 
ends of juſtice to be made void, if, by any poſſ. 
bility confiſtent with the rules of Law, it can he 
made good, and therefore, in its endeavours to 
find perfection, will reject all ſuperabundant and 
uſeleſs matter as ſurpluſage. Thus, if a verdid 
finds part of the iſſue only, and ſays nothing as to 


give a verdict for the whole iſſue, and for ſome- 
thing more, that which is more is ſurpluſage, and 
ſhall not ſtay the judgment. Thus, allo, an action 
of debt will he upon a foreign judgment, in which 
the plaintiff need not ſhew the ground upon which 
the judgment was given; and therefore if he call 
it @ record, and concludes his declaration ** prout 
patet per recordum,” it ſhall be rejected, and the de- 
tendant prevented from traverſing it by plea cf 
* xl tiel record (e);“ for all allegations of fads 
impertinent to the cauſe ſhall be ſtruck out as fur- 
plutage(/). Thus, alſo, where an informer pro- 
ceeding on a penal ſtatute need not negative any of 
the exceptions in the ſtatute, negatives tome of them 
only, that part of the information may be ejected 
as turplutage(s). Thus, alſo, where an indictment 
againſt an acceflary in larceny charged Francis My. 


am ih oy ww DD 


r/s with receiving the goods, he“ the faid Thomas 
Morris” well Knowing they were ſtolen, it was de- 
rermined, that the words © he the ſaid Thom! 
Aſorris might be reſected as ſurpluſage; the in- 
dictment being ſufficiently certain without them (0) 
So, alſo, where the count againſt the principal 
T . 3 a charged 
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t; for i charged the goods to be the property of Stephen Sul. 
11 no i — and the count — the . charged 
<flity, ¶ chem to be the property and chattelt of Stephen Sulli- 
nand; van, it was adjudged that the words and chattels” 


might be rejected; and in a ſubſequent caſe (i) it was N Cafes in 
determined that all inſenſible and ſuperabundant +; Law, 
words, which obſtruct the legal and technical ſenſe © * 

of an indictment, may be rejected; for that Utile 

ber iuutile non vitiatur. * 


TUR," 

I not 

— F. 6, Certain particular Lares. 

an be Taz $1xTH and laſt foundation of the Lex non 


ſcripta, or Common Law of England, conſiſts of 
certain particular Laws adopted by Cuſtom, and 


did uſed only in certain Courts, of pretty general 

2 and extenſive but peeuliar juriſdiction, viz, 

jun | X 

Ome- J. The Civil Leto. f 

and II. The Canon Law. 

Etion III. The Marine Law. 

hich IV. The Military Law. |; 

hich V. The Law of the Univerſities, 

call; VI. * 

gy VII. The Foreſt and Game Lats. 

de- 

2 of 1. The Civil Lato (a.) 

* Tux CIvII Law, in the ſenſe in which we The Lan of 
pro- 4 preſent uſe the term, ſignifies that _ Ee rp 
y of riſprudence which was originally collected by the 

ben ancient Romans from the Laws and Cuſtoms of 


Athens; and improved to ſo high a degree of 2 
fection by the induſtry and learning of ſucceeding 
generations, during the courſe of a thouſand years, 
that it ſurvived the deſtruction even ofthe Empire it- 


de. (a) For theauthenticityof the ac - we refer to Dr. Taylor's Elements 
mas count here given of theriſ. reſs, of Civil Law, and to the Intro- 
gi riſe,progreſs | 
in- ard completion of the Cr {ori duction of Dr. Burn's Reclefiaft® 
b) «1vilis, or body of the Civil Law, cal Law. 
ipal 7 | ſelf, 
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Cuſtoms and 
uſages. 


of old retained the manners an 


(a) Dio, Hjl- 
32» 


Sovereign de- 
crees. 


y : Bk. 1 Tit. 2 8 


Lex 2+ $+ 1. 


Elem- of Civil 
Law, 6. 


Public ordi- 
nances. 


THE ROMAN CIVIL LAW. 


ſelf, and has infuſed itſelf in ſame degree into the 
Laws of England. 


The Laws by which Rome was governed in in 
infancy were of three kinds: | - 


FirxsT, The manners and cuſtoms of the ori. 
ginal inhabitants, or of thoſe States which they lef 
when they 'were firſt incorporated into this ney 
ſettlement; for it is natural to ſuppoſe the colonies 

4 cuſtoms of their 
mother city; and Strabo expreſsly ſays, that Rone 
and Alba had in common r& , Sa Aa ours (e 
and that, when the colony of Arcadians arrived 
in Italy under the conduct of Evander, they brought 
the diſcipline of their own country along with 
them (a). Romulus, originally from Alba; Numa, 
from the Sabines; and Tarquin the Elder, from 
Etruria, being of three diſtin& races or people, 
introduced ſo many diftin& modes of religion and 
politics, which by time became eſtabliſhed cul- 
toms, or mores patrii : it is not, however, to be 
doubted, but that they were alſo very attentive to 
the beſt diſciplined conſtitutions of which they 
could procure any intelligence; for the diviſion of 
the people into petricians and plebeiaus, is evidently 
derived from their Athenian neighbours. 


SECONDLY, The ancient laws of the people 
of Rome conſiſted of the arbitrary edits or de- 
crees of their ſovereigns in ſuch emergencies 
where their cuſtoms, or mores patrii, failed them. 
Et quidem initio civitatis noſtræ populus fine lege certd 
Aue jure certo primùm agere inſtituit omniaque MANU 
a regibus gubernabantur, ſays Tux DictsrT ; for 
the word menus, when applied to government, im. 
— that arbitrary kind of adminiſtration, ſays Dr. 
Taylor, which depends rather upon the will of one 
than the conſent of many. 


IuiIxpry, The Roman State was governed 
by ſuch laws as were enacted by general conſent, 
and the public authority of the people colleCtiyc!y. 


(*) Bk. 5· P. 231, Sacra 61 alia fura civilia. 


The 
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far as the primeval hiſtory of Rome can be de- 

nded upon, under the adminiſtration of Romulus, 
— and Servius Tullius, each of whom are ſaid 
to have reſpectively attended in their legiſlations 
to the Jus Nature, the Jus Gentium, and the Jus Civile, 
Theſe Leges Regiæ were anciently collected into a 
body by Papirius a Roman lawyer, and from him cal- 


tant for ſome time, as appears by a comment upon 


Julius Ceſar, and by a large fragment preſerved by 
Macrobius ; but when, by the abolition of kingly 
power, A. V. C. 244. the city of Rome was $0- 
yerned, for about the ſpace of ſixty years, as 

merly, incerto magis jure quam per latam legem, the 
Leges Regie loſt their authority: the beſt and moſt 
rational of them, however, were obſerved as mo- 


ple, 

” res patrii; and where they did not reach, the conſuls, 
cul. WJ who were kings in all but name and duration, ſup- 
> be lied the defect, like Romulus, with their own edicts 


and deciſions. 


e to ä 

they During this period of the Roman hiſtory there 
n of WF was a continual ſtruggle for power between the pa- 
nt triciaus and plebeians ; the queſtion being, Whether 


the State was to be governed by a preciſe and de- 
terminate ſyſtem of written Laws, or by the Fus 
incertum ? in other words, the arbitrary decifions of 
the patricians. To compoſe theſe differences it 
was agreed, about the year 300, to ſend a depu- 
tation into Greece to inſpect the laws and diſcipline 


ertd of thoſe States, and to get the beſt information 
A NU they could towards compiling a ſyſtem for the uſe 
for of Rome. This ſearch directed them particularly 
im- to Athens, as a ſchool and model to any State that 
Dr. was concerned in drawing up a ſyſtem of new 


laws, or had occaſion to correct old ones, The 


ned and after myc!. contention it was determined to 
ent, diſſolve the preſent ſyſtem of government by cox- 
eh. SULs, and to create an office of TEN MRN, conſulari 


roteſlate fine provocatione, who were to draw u p A 
; em 


ſyl 


led Jus Civile Papirianum. This collection was ex- D 


delegates returned at the expiration of three years; 


The Lzczs REecriz were enacted chiefly, as The Leges 


. $0. 16.144, 
tur. 31. 


. g Cenſor . de Dii 
it by Granius Flaccus, who lived about the time of Nut. c. 3. on 


or- Dig, 1. 22+ 3» 


— 
— 4 — 
— —— — 


The Law of 
the Twelre 
Tables. 


their adminiſtration, when the government return. 


(8) Bk. 3. p. 34. monies by ſome of the beſl writers of antiquity; 
(% Bk. 3. An. particularly Livy (6), Tacitus (c), A. Gellius (d), and 
(5 Ch.20.p.1. Cicero (e); fragments of them have been collected 
be Orat. from the old writers, and reduced with great ac- 
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_ wilis, has added an excellent comment, which has 
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ſyſtem of laws from the report of the commiſſion. 
ers; and the body of laws thus formed furniſhes 
another great ſource of the Furisprudentia Romany, 
or Roman Law, viz. | 
Tax Law of TRE TWELVE TABLES, ſo calle 
from their being engraven on twelve tables 
braſs; or, The LxOES DEcEMvIRALES, as ther 
are ſometimes called, from the number of perſon; 
by whom they were framed. This new conſtity. 
tion was compoſed of the ancient Leges Regie under 
the notion of mores patrii, or approved cuſtoms, 
incorporated with the new ſyſtem from ide 
Grecian States, and ſubmitted to the people d 
Rome in TEN heads, titles, or tables, for their ap- 
probation; and were found ſo well adapted to ther 
political wiſhes, and the conſtitution of the State, 
that they might be ſaid to come from them as well u 
to be offered to them. "The DEcemvir1 were con- 
tinued in their office partly by the intrigues d 
Appins Claudius, who was at the head of them, and 
partly by a ſuggeſtion that Two Tables more were 
wanted, which accordingly were added in the year 
following; but the Decemvir; became at length ( 
tyrannical, that they were reproached by their fel. 
low-citizens with the name of The Ten Targquins; 
and this miſconduct, together with a wicked at- 
tempt upon the daughter of a Roman citizen, oc. 
caſioned their diſſolution in the third year of 


ed to its former ſyſtem, and the conſulate and 
other offices were reſumed. The Laws of the Twelve 
Tables have been honoured with the higheſt teſt! 


curacy under their original diviſion ; ro which 
Gothofred, in a work intitled Quatuor Fontes Juris Ci 


een followed by Gravina, Catrou, Rouille, and al ta 
the ſubſequent commentators ; whoſe works uni- Pr: 
tormly prove that this celebrated code has always We 
| bet! nu 
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een confidered as the baſis and foundation of the 


oman Law. 
The Lex EZUTIA however, which was made Th. Lex 
D- Judiciis Centum viralibus, contributed to. break but. 
jn upon the obligation which the Law of the Twelve 
ables intrinſically poſſeſſed; and 
The LEX CoRNELI1A, ex gud Pretores ex edictis The Lex 
»erpetuis jus dicere juberentur, greatly diminiſhed the Cornclia. 
authority of theſe Laws. They furniſhed, however, 
he platform upon which was erected another ſpe- 
cies of authority, called 
The RESTONSA PRUDENTUM, or the Interpre- The Reſponſa 
tations of Learned Lawyers, whoaccommodated the Pdeatu 
rules and principles preſcribed by the Twelve Tables 
to the practice of the courts, and the exigency of 
the times. Theſe interpretations or opinions, 
for they were little more at firſt, were denomi- 
nated the Jus non ſcriptum, or unwritten law; but 
being the works of private men, no Judge was tied 
down by their deciſions. Auguſtus, however, in- . poſt 19: 
troduced a new practice, and ſelected a number of *3*- 
particular lawyers to explain the obſcurity which 
the courſe of time change of circumſtance 
hadintroduced intothe Laws of the Twelve Tables, 
and ordered that their opinions ſhould be law in 
the Courts of Juſtice, Theſe deciſions appear to 
amount to what we call Precedents or Reports, 
Res judicate, Receptum Jus, Jus poſt multas variatio- 
nes receptum, &c. ; and as they paſſed for law prin- 
cipally by acquieſcence, they appear to be ſome- 
what ſimilar to c»foms, and are therefore properly 
called Ius quod fine feripto vent ; yet it is held to 
be, and is ranked as, pars juris ſcripti. The opi- 
nion which the people conceived of the abilities 
of theſe interpreters of the law, and their acqui- 
elcence in their determinations, furniſhed by their 
explanations a conſiderable addition to the body 
of the Roman Law ; and diſcovers how-much the 
ſyſtem is made up of what neither the original 
tables, the laws of the land, or the edicts of the 
pretor knew any thing of. Theſe interpretations 
were called more emphatically Jus civile, the ge- 
aus of which it is a ſpecies. "A 

The 
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Sec Taylor's um; for the people of Rome taken collective 
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The Lecxs, or laws enacted by the whole boy il, 
of the people, whether patricians or plebeian, oO 
formed another branch of the antient Roma Here 
juriſprudence. Theſe laws became neceſſ iſo t| 
whenever a new caſe happened, which was not pro, ate 
vided for by former laws, and were called Populi. Mare 


Elements of were called populys : from which plebs differed « che 


GivilLaw,#77e ſpecies à genere, or rather as pars d tofa. The con. Mos 


The Plebiſcit.. The PLEB1SC1TA was that code or ſeries of law 


uls upon theſe occaſions cauſed the people to he 
aſſembled together in the comitia, and informing 
them what the caſe was, put it to the vote, and Ho: 
they decided according to the rules of equity 3 
the matter appeared to them, and this deciſion 
was ever after, in like caſes, obſerved as a lay; on 
for after the abolition of the regal government, ed b 
the magiſtracy was lodged with the people, on: che 
rincipal branch whereof is the power of making 


WS. 


pure 


which were enacted by the common people « Who 

plebeian part of the community, after their fe- tor! 

ceſſion or ſeparation from the patrician order, which {WI Edit 

See Dion Hali- was completely effected about A. V. C. 282. by Præt 
car- in. 39. 49. means of a factious Tribune Publilius Volero. The che 
two orders were in courſe of time again united, I niſte 

mon 


but with ſo great advantage to the plebeian part, 
that they not only retained the power of paſling 
bills upon particular ſubjects, but procured a n. 
tification of thoſe laws which they had paſſed by bor e 
a uſurped authority. The reconciliation, how. man 
ever, was procured upon theſe terms, ut pa! u 


Liry. auftores omnibus ejus anni comitiis fierent 3 which, Go. Wi vec: 


bills a clauſe was added to compel the acquieſcenee Tur 


vius obſerves, was a tacit acknowledgement d Sene 
the people that their decrees would not be binding Wi did 
without the concurrence of THE SENATE : bu 7 
certain it is, that many laws were paſſed by the il ie 

ople without this concurrence, and in man) fron 


of the ſenate to what the people had decreed. 
Under theſe unfavourable circumſtances the ſenate had 
would frequently practiſe expedients to preler Wl ©Ogr 
the claim or ſhew of right by a vote in their gr 


Cl 
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1, that whatever the people ſhould conclude 
hould be eſteemed firm and valid ; and the pre- 
rvation of a ſeeming power by this means, joined 
> that which was the prope: department of the ſe- 
ate, and which the people never diſputed, as the 
are of the exchequer, the public money, embaſ- 
es, at length obtained to them what forms an- 
ther branch of Roman Law called, The Sznarus 
'0NSULTUM, or Decree of the Senate. 


ratis gerebant. The office of prætor was 

\. V.C. 87, by a fort of reprifal on the com- 
ons, who had ſo far prevailed as to be repreſent- 

d by one conſul. The patricians therefore, while 

the conſuls were employed in the wars abroad, got 


the juriſdiction, the forenſe manus of the conlul, 


transferred upon a new officer inſtituted for that 
purpoſe, and taken at firſt out of their own body, 
whom they called a Prætor. The power of the præ- 
tor was confined to civil caufes only. The Prætorian 
Edicts were certain rules or forms publiſhed by the 
prztor at the beginning of his office, and ſignifying 
the method by which he bound himſelf to admi- 
niſter juſtice that year. This form was com- 
monly exhibired in public upon a 7abula deaibata or 

ſata, in Greek Aauwwa, and was called ALBUM 

R ETOR1IS, Or Fudicum. Theſe edits laſted but 


Another ſource of the Roman Law was THE PR- The Præto- 
ox's Ev1cTs, ſometimes called, ab honore judicis, Jus tian Edits. 
HoxXORARIUM, quia auctores ejus honores, i. e. magiſ- 

credied 


Paries gypſe 


for one year, the date of the magiſtrate's office; but jllius cui res 


many of them, for their fingular equity and utility, arg _— 


would be confirmed by the tucceeding prætor, and 
became, from their duration and conſiſtency, the 
general law of the land. In the age of Cicero, theſe 
edicts were commented upon by the celebrated 
Servius Sulpicius, and were raiſed to ſuch repute, that 
the ſtudy of the Civil Law was no longer begun 
from the ſtudy of THE TweLve TABLES, but from 
Taz PERPETVAL EnDicTs. 1 


But it muſt not be underſtood as if no magiſtrate See Varro de 


bad his edit but the prætor. The Adil allo had -- 
cognizance de omnibus rebus promercalibus, and had a 
- CONCUITERCY 
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The Edict: of concurrency with the prætor, who Campos re. Wc: 
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mitted the more minute affairs to his inſpection, 
Theſe edicts of the Adiles were much of the ſame 
nature with the Leges Cenſoriæ, v1z. Precepts « Mer 
Injunctions of Office. Some large remains of ru; Mei 
1 Evicrs are preſerved in the Digeſt 
by the means of Salvius Julianus, under the Enipery Miſa» 
Hadrian, who incorporated them into his Perpetul Mee 
Edict, and illuſtrated them by the commentaries d 
the Roman lawyers. ure 
Theſe were the component parts of the Roman 
Civil Law during the exiſtence of the Republic; 
but when the great revolution happened which {Wart 
turned the Re ublic into a Monarchy, in the perſon 
of Julius Ceſar, and the government was trans 
ferred into the hands of the Emperors on the ac- il 
ceſſion of Auguſtus, another branch of Law aroſe, 
called, The Authoritas, or Reſponſa Prudentum, of Wil: 
which we have already taken notice, till at laſt al 
was ſwallowed up in the will of the Emperor. 
The Conflitutio Principis, or Imperial Conſtitu- Melat 
ton; or, as it is ſometimes called, the Breath ir. 
of the Emperor; put ſo final a period to the Ln f th 
and Plebiſcita, at leaſt to all effectual purpoſes, earn 
that no more is heard of them in the Roman hif- 
tory. To the abolition, however, of theſe Law: 
. ſucceeded the ſecond period of the Senatis Cu. 
Felta ; for, upon the ſuggeſtion and advice of the 
celebrated Mecenas to Auguſtus, the will and plea- P. 
fure of the Emperor was made known two ways, 
either mediante ſenatu or fine ſenatu. It muſt not, Warr 
however, be imagined, that although by this ſtroke N be 
of policy the Emperor ſeemed to make court to the Mt p 
ſenate, that he left them to exerciſe the right of mai: 
ing Senatis Conſulta pro eorum arbitrio. The method 
was to lay before them the pleaſure of the prince, 
which was then ratified by the ſenate, and ſo be- Forde 
came a law for the people. But this curious form WW" 
was ſoon dropped; for when the power of the 
Emperors came to be well eſtabliſhed, they found 
that though this intervention of the ſenate v3 
popular enough, they could, however, do fuff- 
ciently well without it. Accordingly _ 
| eape 
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eiped the middle ſtep, and, inconſulto ſenatu, the 
*mperor Hadrian began with THE Epic at once. 

The Epict was divided into Epiſtole or Re- The Epililes: 
cripts ; Decreta, Sentences of Courts; and Egia pro- 
derly ſo called, from being mere voluntary con- 


THE 

peſt irutions. The firſt and ſecond concerned the 

err Na at the inftance of the parties. The third pro- 

-tul Needed ex nero motu Imperatoris. _y 

es of By Rxsckirrs the Emperor gave anſwer de The Referipw- 


ure controverſo, when he was applied to for his 
udgment and deciſion, both at home and from 
he provinces. Theſe Reſcripts form the greater 
part of what is called Tux Copx, that work be- 
ng little more than a collection of this kind of 
mperial Law; which was ſometimes diſpenſed 
ith ſuch ſignal partiality, that Macrinus, one of 


4 * 
” - N ** 
* — * , : 1 "WV 7 2% 
8 - - — — — = 


—— abr Saroet 


" 
e ac. 11 
role, e Emperors, had a deſign to ſtrip all his prede- 1 
", of eſſors“ Reſcripts of their authority. 


Drexzra were decrees made in judgment, Tue necrres. 
ind were either 1NTERLOCUTORY, viz, {ach as 


** 
— — 


ſtitu-Nelated to any point of incidental law; or, DEFI- ö f 
reath MPIrIyE, viz. ſuch as determined upon the merits 1 
Laa f che cauſe itſelf, and the whole queſtion. Paulus, a 1 l 
zoſes, Nearned lawyer, collected the Decrees of the Em- 14 
1 hiſ- errors, in fix books; and the manner and method ö 


o theſe determinations is alſo well explained by 


Or. Gotbof ed. | * | 
f the WI Evicts were mere voluntary conſtitutions, gue py;a, 20d la- 
plea - NP pontaneus ingeſſerit, and directed to general terpretations- 
ways, ie. To theſe Edicts may be ſubjoined rus MAx- 
t not, Pars, which are diſtinguiſhed only from them 


ui "omg more confined, and directed to particu- 
0 


to the Mar perſons; and THE INTERPRETATIONS, Which 

mak* Ns a power belonging to the prince alone. 

echod I By theſe means, in proceſs of time the Roman 

rince, Nr, like the Roman Empire (of which it is re- 

ſo be- Norded, that ab exiguis profecta initiis eo creverit, ut 

form WW” magnitudine laboret ſud), became ſo great and bur- 

of the Nenſome, or, as Livy expreſſes it, ram immen- Bk. . . 
found N aliarum ſuper alias acervatarum legum cumulus,” that - ors 


e us ey were computed by Eunapius, who lived in the 2. Bl. Com. 84. 
_ ſuffi Neign preceding Fuftinian, to be many camels? load. 

over. + us pur ſeveral upon forming a delign to reduce 

leaped the 
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The ſeveral the Roman Law to a regular ſyſtem; and am mi 
ucunlen. theſe perſons appear the names of Craſſis, Pong 
 Czfar, Cicero, and Sulpicius; but the great work wy 
erved for the Emperor Juſtinian: the means, hoy. me 
ever, of executing it were previouſly furniſhed br 
the following collection. 

The famous PexeETvat Epier, which was 4 
kind of ſyſtem of Roman Law drawn up by Julia 
in the reign and by order of Hadrian, and Gigeſt ha 
into fifty books. ne 

The GREOORIAN Cope, drawn up by Gregorin, 
a celebrated er under Conflantius, 

The Copkx HEerMoGENlAaNnUus, drawn up u. 
der the ſame Emperor by Hermogenes, a lawyer, 
wherein were comprized all the Imperial Conſtity- 
tions of Claudius, Aurelius, Probus, Carus, Carin: 
and that vaſt number of Conſtitutions made hy 
Diocletian and Maximian. But theſe two codes, 
wanting authority, were ſoon neglected, and gar: 
place to | 

Tux Trxeopostan Cope, compiled under the 
direction of the Younger Theodofius, from whom t 
received the Imperial fanftion in a Novel Conftits 
tion of the ſame Emperor; and is now extant in 
Kxteen books, with a uſeful comment by Gothofred 

From the three laſt mentioned Codes, together 
with the Novel or ſupplementary Conſtitutions, Ju 
#1an, about the year 528, ſer about reforming the 
Law. For this purpoſe, in the year 530, if 
iſſued out his decree for reducing into a ſyſten 
the writings of the lawyers before his time, refers 
ing only what was uſeful, and omitting the obſo. 
lete, unneceflary, and contradictory patlages ; ani 
it was under his auſpices that the preſent body d e 
Civit Law was compiled and furniſhed by 70 

| bonian and other lawyers about the year 533. Tt 
Codex Juſtinianus conſiſts of 


1. The D1ctsrs or PAxpzers, in fifty books, 
containing all the deciſions collected from tt 
queſtions and reſolutions of the ancient Roma 
lawyers. The civilians hold the language of thi! 
book to be fo pure, that the Roman angry 

mig. 
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might be fairly deduced from it, were all the 
other Roman writers loſt, | | 

2, Tus InsTtTiTUTES, which contain the ele- 
ments and firſt principles of the Roman law, in 


_ ſtyle. 
3. IũE New Cops, or Collection of Imperial 
Conſtitutions. - For the lapſe of a whole century 
having rendered the Theodaſian Code imperfect, and 
new queſtions ariſing, a new code was ordered to 
be compoſed, and the former declared to be no 
longer authority. | 

4. THE NoveLs, or New Conſtitutions, made by 
Jullinian himſelf after the publication of the 
other books. Theſe are ſometimes called The 
Authenticks, to diſtinguiſh them from other works 
of a ſimilar nature, of leſs authority. 


Theſe four works form the Body of Roman Law, 
or Corpus Furis Civilis, as publiſhed in the time of 
Juſlintan ; which however fell ſoon into neglect 
and oblivion : but a copy of the Digeſts having been 
found at Amalfi in Italy by accident, and concur- 
ring with the policy of the Roman eccleſiaſticks, 
ſuddenly gave new vogue and vigour to the autho- 
ntyof the civil law, introduced it into ſeveral nations, 
and occaſioned that mighty inundation of volu- 
minous comments, with which this ſyſtem of law, 
more than any other, is now loaded. 


The greateſt part of Britain was governed wholly 
by the Civil Law for about three hundred and fixty 
years, from the reien of Clandian to that of 
Honorius; during which time, ſome of the moſt 
eminent Roman lawyers, as Papiniau, Paulus, and 
Ulpian, fat in the ſeats of judgment in this nation; 
and it was not eradicated by the introduction of 
Saxon, Daniſh, and Norman Laws, on the declenſion 
of the Empire. 

From the reign of Stephen to that of Edward the 
* third, the Civil Law prevailed very much, and even 
1 the Judges and Profeſſors of the Common Law had 
frequent recourſe to it, when the Common Law was 
oh ſilent or defective; as plainly appears from the 

8 works of Bractou, Fhoruton, and Fleta, who have 
K tranſcribed 


four books; written in an elegant, eaſy, and 
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tranſcribed one after another, in many places, the 
very words of Fuſtinien's Inſtitutes. 

Thereare indeedſome particular matters inwhich 
the Civil Law always has been, and ſtill continue, 
to be, the only law in England whereby they art 
to be decided; and the courts of juſtice which 
have cognizance of thoſe matters, do proceel 
therein according to the rules and forms of th; 
Civil Laws: as in matters Eccleſiaſtical, Maritime, 
Military, and the two Univerſities, of which ve 
ſhall now proceed, s:conDLyY, to enquire. 


IT. Of the Canon Lats, 


. Reere's Hiſt, THE Canox Law firſt known in this country, was 

1 , formed by permiſſion and under authority of the 

p. (6. Government, and ſeemed to be ſupported by 
arguments of expediency. The exiſtence of 2 
church, with the gradation and ſubordination of 
governors and governed, called for a fer of regula 
tions for the direction and order of its various 
functions; and under that notion, a body cf 
canonical juriſprudence had been ſuffered to groy 
up for a long courſe of ycars. 

1. Bl.Cem.82. The Canon Law 15a body of Roman eccleſiaſtical 
law, relative to ſuch matters as that church has or 
pretends to have the proper juriſdiction over, 
About fourteen years after the Pandects of Juin 

A. had been found at Amalfi (a), a complete collection 
of Canon Law was made by Gratian, a Benedictine 
monk. of Bologna, and publiſhed under the title of 
Decreſum e it was made in imitation of the Pandedts, 
and was a digeſt of the whole pontifical Canon 

Law, extracted from the Sayings of the Fathers, 
Canons of Councils, and, above all, from the De- 
_ cretal Epiſtles of Popes; all tending to exalt the 
clerical itate, and to exempt the clergy from 
tecular ſubordination. Theſe Decretals reached as 
low as the time of pope Alexauder the third; and 
the fubſequent papal decrees, to the pontificate 0! 
Gregor the ninth, were publiſhed in five books, 
intitled Decretalia Gregoru Noni. A fixth book was 
added by Boriface the eighth, called Sexfus 
: Decretali.. 
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which and the Extravagantes Communes, forming altogether 

tinues the Corpus Juris Canonici, or Body of the Roman 

-Y Ut Canon Law. 

which Theſe laws were firſt introduced into England g.,c, nie. q; 
OCeed during the reign of king Stephen, A. D. 1149, Eng. Law. 1 
f the by the induſtry of Roger Vicarius, who read vol: 1. 70. * 
time, public lectures upon their uſe and excellency in 


the univerſity of Oxford; but this attempt raiſed a 
very ſerious alarm; and the king, apprehenſive of 
the conſequences to which theſe new doctrines 
might lead, is ſaid to have forbidden, a few years 
afterwards, the reading of books of the Canon 


2 Was Law. Notwithſtanding this prohibition, however, 
f the the ſtudy of the Civil and Canon Laws was univer- 
1 by ſally promoted by the clergy; and by their zeal and 
of 1 contrivances, encouraged by the venal aſſiſtance of 


laws were for a time received. But it is now 
ſettled, that with reſpect to any intrinſic obligation, 
they have no force or authority whatſoever in 
Ergland, and are only binding fo far as they have 
been permitted, by immemorial uſage, to prevail 
in ſome particular courts, as has been already 
mentioned; and in ſome particular caſes, as 
alarriages, wills, legacies, inteſtates effefts, tithes, 
ecclefiaſtical dues, ſpoliation, and dilapidation, all 
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ion which will be taken notice of in the ſubſequent 
2. part of this work which treats of CouR TSO JUSTICE: 
ts, Excluſive however of theſe pontifical collections, 
non which during the times of popery were admitted 


ers, as authentic in this iſland, as well as in other 


Des 05 of Chriſtendom ; there is alto a kind of 
the ATIONAL Caxon Law, compoled of Legatine 
om and Provincial Conſtitutions, and adapted only to the 
as exigencies of the eſtabliſhed church and kingdom. 
” The LECGCATIX ER ConsTITUTIONS were made. 
* and publiſhed in national ſynods or councils, held 
wi by authority within this realm during the miſſion 
pe: of the cardinals CY and Orhobon, legates from 
* pope Gregory the ninth, and pope Clement the 
, fourth, in the reign of Henry the third : and there- 


K 2 tore 


to Burn's Ece 


Decrctalium. To theſe have been fince added, the Seethe preface | [ 
Clementine Conſtitutions, the Extravagantes Joannis, T g. 1 


ſucceeding popes, the doctrines contained in theſe 
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fore they extend equally to the provinces both 
of Canterbury and York. g 

The PRovixclal CoxnsTITUTIONS were made 
in convocation, in the times of the ſeveral arch 
biſhops, from Stephen Langton to Henry Chichely, 
Theſe Conſtitutions were collected and. adorned 
with the learned gloſs of Linwood, official of the 
court of Canterbury, and afterwards biſhop df 
St. David's, during the reign of king Henry the 
fifth; and although they were originally made 
only for the province of . yet they wer: 
afterwards adopted and received, in the fucceed. 
ing reign, by the province of York, There are 
alio other Conſtitutrons made by different prelates, 
both before and after theſe times ; but the Con- 
ſtitutions above ſpecified, having been thus pub- 
licly introduced, are principally regarded as thy 
Body of Canon Law. 

By the ſtatutes of 25. Hen. 8. c. 19. 27. Hen. b. 
c. 15, 25. Hen. 8. c. 16. 3. & 4. Edw. 6. c. 11, 
repealed by 1. & 2. Phil. & Mary, c. 8. revived 
and confirmed as ro 25. Zea. 8. c. 19. by the 
1. Elig. c. 1. it was enacted, that a review ſhould 
be had of the Canon Law, xxovripeD that ſuch 
*© canons, conſtitutions, ordinances, and ſynodal; 
* provincial, which are already made, and will 
„ not be contrariant or repugnant to the laws, 
« ſtatutes and cuſtoms of this realm, nor to the 
damage or hurt of the king's prerogative royal, 
* ſhall now f{ti]l be uſed and executed as they 
«© were afore the making of this act, till ſuch 
*© time as they be viewed, ſearcked, or otherwiſe 
„ ordered and determined.” And as no ſuch 
review has been perfected, the Canon Law of 
Eugland at preſent d upon the authority of 
this act of parliament, 

The firſt enquiry, therefore, muſt be, What 


is the Canon Law upon any particular point? and 
then, by conſidering how far the ſame was received 
here before the ſtatute, and comparing it with 
the Common Law, ſubſequent acts of parliament, 
and the king's prerogative, the genuine law of 
the church may be collected. 


During 
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During the reign of James the firſt (a), certain (A. P. 1603. 


canons were made in convocation of the province 
of Canterbury, which were ratified by the king for 
himſelf, his heirs and ſucceſſors, and about two 
years afterwards were adopted by the province of 
York ; but were never confirmed in parhamenr, 
Upon this ſubject much diſpute has been made, 
as tothe power of convocation to makeCanonLaws 
by the royal aſſent and approbation only. Bur in 
Mich. Term, 10. Geo. 2. in the caſe of Middleton v. 
Croft (b), it was ſolemnly adjudged upon the (0 Stra. r057, 
principles of law arfd the conſtitution (c), that in ( _ tam: 
caſes where they are not merely declaratory of the 83. 
ancient Canon Law, but are introductory of new 
regulations, they do not bind the laity(4); but ©) Ibid. 
whether and how far the ſaid canons are oohigatory 
upon the clergythemſelves, did not come in queſtion : 
it ſeemeth — to be generally underftood, 
that they are binding in that reſpect (e). 95 Pref. to 
Under this head we may mention the Thirty-nine - 
Articles of Religion, which were agreed upon in the 
convocation in the year 1562, and the Rubrick of 
the Book of Common Prayer, both of which have 
been confirmed by act of parliament ; and there- 
tore form part of the general law of the land, 


HI. The Maritime Lac. 


Tux MARITIME Law, as its name imports, is Godolphin 
framed to regulate and redreſs all tranſactions and 3 
injuries ariſing upon THE HIGH SE AS, out of the reach Co. Lit. 11. b. 
and protection of the Municipal Law, This ſpecies *5*: b. 
of juriſprudence is alſo founded upon the principles 


of and maxims of the Civil Law, the Rhodian Laws, 


of the Laws of Oleron, and, by certain peculiar muni- 
cipal conſtitutions appropriated to certain cities, 
nat towns, and countries bordering on the tea. 
nd The extent of the maritime dominion of England 
ed ſeems to conſiſt of two parts, the profitable and the 
th honorary, The profitable regards our own coaſts 
It, only, to a certain diſtance from the ſhore, in the 
of light whereof foreigners were not uſually ſuffered to 


catch fiſh, The honorary is that of reſpect to 
g 4 the 


1 


4 
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the Britiſh flag, which we claim from all nations, 
and till ſupport. | 

The boundaries we have eſtabliſhed for thi; 
purpoſe are the -Brizi/h Channel on the ſouth, ex- 
tending to the ſhores of France, and to thoſe of 
Spain, as far as Cape Finifterre ; from thence by an 
imaginary line weſt, twenty-three degrees of 
longitude from London, to the latitude of fixty 
degrees north, which laſt is called the Weſtern 
Ocean of Britain; from thence by another imagi. 
nary line in that parallel of latitude, to the middle 
point of the land Van Staten, on the coaſt of Norway, 
which is the northern boundary ; and from that 
point it extends along the ſhores of Norwar, 
Denmark, Germany, and the Netherlands, to the 
Britiſh Channel again; which laſt boundary compre- 
hends what is called the Eaſtern Ocean of Br/toin, 
— Theſe are the original limits acquired at the 
time of king Alfred's beating the Danes out of 
theſe ſeas; and from thenceforth the kings of 


England took on themſelves the more peculiar 


guard and ſovereignty of the ſcas, protecting the 
traders of all nations from the ;nfols of pirates; 
and to anſwer the expence of keeping flects at 
ſea, and for protection, all nations who ſaikd into 
theſe ſeas paid a tribute in proportion to the burthen 
of their Rips! but this tribute is now confined to 
the ceremony of lowering the flag. 

Excluſive of this honorary part, the dominion 
of the ſea intitles the lawful poſſeſſors to the fx 
following prerogatives : 

1. The royalty of granting the liberty of fiſh- 
ing for pearl, coral, and amber, and other precious 
commodities. 

2. To grant licence to fiſh for ſturgeon, pil- 
chard, ſalmon, herring, and all other forts of fiſh. 

3. To impoſe tribute on all ſhips or veſſels fith- 
ing within the limits of the Briti/þ ſeas, 

4. The regular execution of juſtice for ail crimes 
committed within the ſaid limits. 

5; To grant or refuſe a free paſſage to foreign 
ſhips of war through thoſe ſeas, in the ſame 


manner as troops over-land 


The 
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The maritime government and juriſdiction is by 

the king, as e in the p rſon of the lord 
highadmiral of England, who immediately under him 

has the chief command at ſea, and the direction of 

the marine affairs at land, having ſeveral officers 
under him; ſome at ſea and others aſhore; ſome in 
military and others in civil capacities; ſome 
judicial, and others miniſterial. Thoſe that are 
chief in the judicial capacity, are in the law diſ- 
tinguiſhed by the title of maziferiani, or judges of 
maritime controverſies ; whereof one being the 
principal or judex ad quem, in all maritime cafes of 
appeal from inferior courts of admiralty, is known Doug!. 106. 
by the ſtyle of Supreme Curie Admiralitatis Anglia s. 
Juder; within whoſe cognizance in right of the 
juriſdiction, according to the ſea laws, and to the 
laws and cuſtoms of the admiralty of Exglaud, are 
comprehended all affairs relating in any manner 

to navigation. 

But the Maritime Law is confined to cauſes ariſing Co Lit. 280. 
wholly upon the ſea, and not within the precincts Hen 75: 
of any county; for the ſtatute 13. Kich. 2. c. 5- and 
15. Rich 2. c. 3. declares that the court of theadmiral 
hath no manner of cognizance of any contract, or of 
any other thing done within the body of any 
county, either by land or by water; nor of any 
wreck of the ſea, for that muſt be caſt on land 
before it becomes a wreck. But it is otherwiſe of 
things flolſum, jetſam, and ligan; for over them the 5. Co. 195. 
admiral hath juriſdiction, as they are in and upon 
the fea: If part of any contra& or other cauſe of 
action doth ariſe upon the ſea, and part upon the 
land, the common law excluded the maritime law, 
for, part belonging properly to one cognizance and 
part to another, the common or general law takes 
place of the particular. Therefore, though pure co. Lit. 26. 
maritime acquiſitions which are cauſed and become | 
due on the high ſeas, as ſcamen's wages, are one 


s proper object of the admiralty juriſdiction, even Vent. 186. 
though the contract for them be made upon land; 

K yet in general, if there he a contract made in 

: Eagland to be executed upon the ſeas, as a charter- 


party, or a covenant that a ſhip ſhall fail 19 
e K + Jamaica, 
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See the caſe of Jamaica, or ſhall be in ſuch a latitude by ſuch: 
Menetone F- day; Or a contract made upon the ſea to be per. 
3- Term Rep. formed in England, as a bond made on ſhip-board u 
267. pay money in London, or the like; theſe kinds d 
mixed contracts belong not to the admiralty juril. 
diction, but to the courts of common law. Nor ca 
the admiralty court hold plea of any contract under 
Hob. 212+ ſeal. But we ſhall endeayour to point out the ſeveral 
matters which are within this juriſdiction, when 

we ſpeak of the Couxr oF ADMIRALTY. 


Hob. 12» 


IV. The Military Law. 


See Sir Edu. THEMILITARY Law was declared by the ſtatute 
Coke's 4th of 13. Rich. 2. c. 2. ©* to have cognizance of con- 
Ink. 123. tracts touching deeds of arms and of war out of 

the realm, and alſo of things which touch war 
within the realm, which cannot be determined 
or diſcuſſed by the Common Law ; together 
with other uſages and cuſtoms to the ſame 
matters appertaining.“ 

The clauſe in this . which relates to con- 
tracts is now uſeleſs; for, by a fiction of law, it is 
permitted to alledge in the pleading, that a con- 
tract made at any place abroad, was made at ſome 
place in England: as if a contract be made at 
Gibraltar, the plaintiff may ſuppoſe it to be made 
at Northampton ; for the locality, or place of making 
it, is of no conſequence with regard to the 
validity of the contract. | 

Under the words, “other uſages and cuſtoms,” 
this law affords relief to ſuch of the nobility and 
gentry as think themſelves aggrieved in matters of 
honour, and keeps up diſtinction of degrees and 
quality. 

The extent of the Military Law as affording 
redreſs to injured honour 1s greatly circumſcribed, 
by confining it to ſuch injuries as eſcape the notice 
of the Common Law ; ſuch, for inſtance, as calling 
a man 4 coward, or giving him the lie; for which, 
as they are productive of no immediate damage t0 
his perſon or property, no action will lie in the 

- courts at ter. It hath indeed been deter: 

| 8888 mined, 
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mined, that no action will lie for words in the 
military court. This law, therefore, can at moſt 
order reparation in point of honour ; as to compel 
the defendant mendacium ſibi ipſe imponere, or to 
take the lie that he has given upon himſelf, or to 
make ſuch other ſnbmiſhon as the laws of honour 
may require. 

The redreſſing of incroachments and uſurpations 
in matters of heraldry and coat armour, 1s an 
object of this law. The marſhalling of coat- 
armour, which was formerly the pride and ſtudy 
of the beſt families of the kingdom, is now greatly 
diſregarded ; and has fallen into the hands of 
certain officers called heralds, who confider it only 
as a matter of lucre, and not of juſtice. 

The ſtatute of mutiny and deſertion authoriſes 
his majeſty to form arucles of war and conſtitute 
courts martial, with power to try any crime by 
ſuch articles, and inflict ſuch penalties as the 
articles direct. 


V. The Law of the Univerſities. 


nE enjoy the ſole juriſdiction, in excluſionof the 
king's courts, over all civil actions and ſuits Where 
a ſcholar or privileged perſon is one of the parties, 
excepting in ſuch caſes where the right of freehold 
is concerneY; and then, by the Univerſity Charter, 
they are at liberty to try and determine, either accord- 
ing to the Common Law of the land, or according to 
their own local cuſtoms, at their diſcretion; 
which has generally led them to carry on their 
proceſs in a courſe much conformed to the ci 
law, Theſe privileges were granted, that the 
ſtudents might not be diſtracted from their ſtudies 
by legal proceſs from diſtant courts, and other 
forenſic avocations. 


VI. Equity. 
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GroTivs defines Fquityto be“ the conſtruction of De Equitate. 


«c . F . 
6 that, wherein the law, by reaſon of its univer- 
lality, is deficient,” For ſince in laws, all caſes 

| Cannot 


I, Bl.Com. 617 


— 
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EQUIT Y. 


cannot be foreſeen or expreſſed, it is neceſſan 


that when the general decrees of the law come to he 
applied to particular caſes, there ſhould be ſome. 
where a power veſted of defining thoſe circum. 
ſtances which, had they been foreleen, the legiſ. 
lator himſelf would have exprefſed. And theſe 
are the caſes, which, according to Grotius, © | 
non exactè definit, fed arbitrio boni viri permittit, 


Equity then depending eſſentially upon the 
particular circumſtances of each individual caſe, 
there can be no eſtabliſhed rules and fixed precept 
laid down, without deſtroying its very eſſence, and 
reducing it to poſitive law. 

The objects of the courts of Equity are, to 
detect latent frauds and concealments, which the 


proceſs of the courts of Law is not adapted to 


reach; to enforce the execution of ſuch matters of 
truſt and confidence as are binding in conſcience, 
though not cognizable in a court of Law; to de- 
liver from ſuch dangers as are owing to misfortune 
and overtight ; and to give a more ſpecific relief, 
and more adapted to the circumſtances of the cafe, 
than can always be obtained by the generality of 
the rules of the poſitive, or Common Law. 
Equity in its true and genuine meaning is the 
foul and ſpirit of all law: five lazo is conſtrued, 
and rational lat is made by it. In this, Equity 1 
ſynonymous to Juſtice: in Hat, to the true ſenſe 
and ſound interpretation of the rule. The term 
of a court of Hg, and a court of Lam, are apt t9 
confound and miſlead us; as if the one judged 
without, equity, and the other was not bound by 
any law: whereas every definition or illuſtration 
to be met with, which draws a line between the 
two juriſdictions, by ſetting Law and Equity in 
oppoſition to each other, will be found erroneous. 


VII. Foreſi and Game Lare. 


Taz Fortsr Laws were firſt introduced by 
William the Conqueror, to protect his favourit 
* diverſion of hunting; and he not only affigned 
certain tracts of land, the property of his ſub)ect“, 
(0 
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o be converted into foreſts, and diſpeopled and 
ade waſte whole diſtricts of cultivated country, 

put, to ſecure the full enjoyment of it, he cauſed. 


J 

— egulations to be framed, calculated to reſtrain 
egil. and puniſh with ſeverity every minute invaſion of 
hele his new inſtitution. 

1 The ceconomy of the Foreſt occaſioned a number 
tit, f grievous penalties : offences reſpecting vert 


-nd veniſon were 2 with barbarous mutila- 


tion; and other delinquencies with fine and im- 
ale, priſonment. A regular ſeries of CounTs was 
<P" ereged (a), to be held at ſtated periods; in one (, See ve; 
and or which the Judges obtained the diſtinguiſhed ch. | 

ſtile of Fuſtices ia Eyre. | 
= By theſe laws the right of purſuing and taking 
the au beaſts of chace or venery, nd ſuch other animals 
ds were accounted game, were held to belong to 
rs of me king, or to ſuch only as were 2 by 
nce, him, upon the feodal principle that the king was 
de. dhe ultimate proprietor of all the land in the king- 
dune dom, and might therefore enter thereon, and chaſe 
ließ and take ſuch creatures at his pleaſure; and on a 
aſe, maxim of the Common Law, that all animals fere 
var wature are bong vacantia, and ſo belong to the king 

by his prerogative. The cruel and inſupportable 
the hardſhips which theſe Foreſt Laws created to the 
ved, ſubject, occaſioned many zealous endeavours for 
dar reformation ; and in the ninth year of Henry 
enſe te third, the Carta de Foreſta was granted in parlia- 
em ment, by which many of the royal foreſts were 
Uo Giſafforeſted, or ſtripped of their oppreſſive privi- 
ged Jeges; and regulations made in the regimen of 
b ſuch as remained. 
_ In the thirty-third year of Edward the firſt, the 
the Bl 0:4;natio Forejte paited, which enacted, that all 
n *iclpaſſes de viride et venatione, ſhould be preſented 
by the foreſters in whoſe bailiwick they were com- 
mitted at the next ſtwainmote, before the foreſters, 
verderors, regarders, agiſters, and other miniſters 
* of the foreſt; and there be enquired of by a jury, 
5 tne preſentment of which mult be ſealed by the pre- 
EY enters; and at every ſwainmote the Juſtice of the 
1 foreſt was to enquire of ſurcharges, and Fe 
* the 
10 
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the offenders from their office in the forcſt; ame 
appoint other miniſters in caſe of removal x 1 
death, and, in the preſence of the king's treaſure, are 
to impoſe fines without waiting for the eyre. real 


Other grievances, alſo, in the manner of execy. 
ing the Foreſt Laws were removed by the 7. kich.,, 
c. 3. & 4. and many ſubſequent ſtatutes. Bu 
while theſe reſtrictions were impoſed on the 4 
Foreſt Law, which was local, and calculated » WW o 
protect the king's diverſions only, a ſort of » Mi 
Foreſt Law began to ſhew itſelf, which, ſince th 


- - | p 
enlargement it has received in later times, | L 
endured with as little acquieſcence as the old; Wiſer! 
being calculated to preſerve the breed of animals, moi 
and to promote the pleaſures of the great bor 
opulent, by reſtricting the lower orders of ſociey WW ren 
in favour of lords and landholders, and extend. adn 
ing this privilege excluſively to every ſpot d pot 
ground in the kingdom (a). For this purpoſe it» per 
enacted by 13. Rich. 2. c. 13. which was the fir! nec 
ſtone in the preſent fabric of Game Laws, that m | 
artificer, — or other layman, nor an) rig 
prieſt or other clerk, not being gualified ut 
the act directs, ſhall keep any grey-hound or Wi as 
other dog to hunt, or uſe any ferrets, keys, nets, WW anc 


or other engine to take or deſtroy deer, hare, 
conies, or other gentleman's game. 

From this ſhort hiſtory of the ancient Foreſt Laws, T 
it appears, that no man is at preſent entitled to 
encroach on the royal prerogative, by the killing 
of game, either upon his own or another man“ 
foil, unleſs he either actually or impliedly, br 


cc 


preſcription, poſſeſſes a grant from the crown fot fo 
that purpoſe ; or is properly qualified to exerci WW th 
this privilege under the authority of the legi- Wi ſe 
lature. And this brings us to the ſecond object 0 ſo 
this ſection, viz. the conſideration ſy 
Of the Game Lacs. ; 

c 

Although the Foreſt Laws are now mitigu— lc 
ed, and by degrees grown entirely obfolcte, h 0 


from this root has ſprung a baſtard flip, known 9! lu 


the 0 
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ume of the GAE Law, nowarrived to and wanton- 
ng in its higheſt vigour, both founded on the fame 


aſure, areaſonable notions of permanent property in wild 
X reatures. The qualifications for killing game, as 
xecu. 


hey are uſually called, or more r the ex- 
mptions from the penalties inflicted by the ſtatute 
aw, are, 


141 


he ol Fiks r,“ Having lands and tenements, or fome 22 & 23- Cu. 
ted y © other eſtate of inheritance, in his own or his *” 
f icy « wife's right, of the clear yearly value of 1001. 
cc the per annum, or for term of life.” 
es, | Upon this clauſe it has been determined, that a 1 
_ old; perſon having an eſtate of 1031. a year, who had 22. Ges. 3. 
mals, WW mortgaged part of it of the value of 141. a year B. K. 47. & 
bor 4001. which part being copyhold, he had ſur- 
Ylety rendered the ſame to the mortgagee, who was 
tend. admitted tenant; the mortgager, continuing in 
ot of pofleſſion, and paying the intereſt regularly, is a 
c 1111 perſon duly qualified to kill game; for it is not 
fir neceſſary that he thould have the legal eſtate. 
at n An eccleſiaſtical living, which a man holds in 2. Burn'sJuf- 
an) night of his church, is a life-eſtate within this act, * 359. 
5 Wy although it may happen to be determined ſooner, 
or 


as by reſignation, deprivation, or by accepting 
another living incompatible. 


* SECONDLY, “Or having leaſe or leaſes of 99 
* * years, or for any longer term, of the clear 
46 * yearly value of 1501,” 

ling TmRDIY, © Being the ſon and heir apparent of 
an's * an Eſquire, or other perſon of higher degree.” 
by It is unſettled what conſtitutes a real Eſquire, 
| for for it is not an eſtate, however large, that confers 


this rank upon its owner. Camden, who was him- 
gil. ſelf a herald, reckons four ſorts :—1. The eldeſt 
t ot ſons of knights, and their eldeſt ſons, in ap +. 


ſucceſſion. 2. The eldeſt ſons of younger ſons of 


on, and their eldeſt ſons, in like perpetual 
uccelſion. 3. Eſquires created by the king's 


letters patent, or other inveſtiture, and their eldeſt 


. lons. 4- Eſquires by virtue of their office, as juſtices 
yet of the peace, and others who bear any office of truſt 
| under the crown. To theſe may be added the eſquires 
the of knights of the bath, each of hom conſtitutes 


three 


2. Inſt. 668. 
3. Inſt. 36- 
1. Bl. Com. 4 


— — — r—x — — — 


4 *” _ 2 3 
7” WAB ä ————— river Þ 
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three at his inſtallation ; and all foreign, nay Ji 
peers; for not only theſe, but the eldeſt ſons g 
_ of Great Britain, though frequently titulx 
ords, are only eſquires in the law, and muſt be þ 
named in all legal proceedings. 

In the order of precedence next below Knight 
and their ſons, and above eſquires, are ranke 
colonels, ſerjeants at law, and doors in the 
three learned profeſſions. 

But it has been determined that a diploma fron 


. Term Rep St, Andrezws in Scotland, appointing a perſon dodo 


44- 


R. v. Utley, 
1. Term Rep · 


44 


1- Term Rip» 


252» 


Loft. 178. 


of phyſic, will not give him a qualification within 
this ſtatute. 

It has alſo been determined that the words, 
ot ber perſon of higher degree, do not relate to the 
eſquire himſelf, but mean an eſquire, or the ſor of 
any other perſon of higher degree. 


FovrTHLY, Being owner or keeper of a forcl, 
park, chace, or warren. | 

By 25. Geo. 3. C. 50. every perſon uſing any in- 
ſtrument tor the 1 of game, not acting as3 
game-kceper, ſhall take out a certificate. 

By 28. Geo. 2. C. 12. no perſon, however qualified 
to Al, may make merchandiſe by ſelling or expo- 
ling to ſale any game, on pain of like forfeiture as 
if he had no qualification. 

And by 5. Aun. c. 14. If any perſon not 
qualified ſhall keep or uſe any dogs or other 
engines to kill and deſtroy the game, and ſha! 
*© be thereof convicted on the oath of one credi- 
„dle witneſs, before one juſtice, he ſhall fortet 
*© 5l. one half to the informer, and half to the 
poor, to be levied by diſtreſs; or for want 
© thereof, the offender to be ſent to the houſe o 
correction for three months, for the firſt offence; 
* and for every other offence, four months. 
And all dogs, guns, &c. may be taken froni 
any perſon not qualified.” 

On this ſtarute the following determinations 
have been made: | 

1. A qualified perſon may take out with him 
perſons who are not qualified, to beat the buſhes, 
and fce a hare killed. 


«c 


2. Juſtices, 


2. 
OnvI. 


; nd a 
ndid 


he re 


he p 
cave 
4+ 


onvi 


| 1ent 


butt 


6. 


Ti ul 
offen 


he 4 
7. 


15 e 
purp 
8. 


with! 
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2. Juſtices, in deſcribing the offence in their L. Ray. 581. 
onviction, may follow the words of the ſtature ; 
ind are not confined to the legal form requitite in 
nditments at Common Law. 
The juſtice muſt ſtate it in the conviction as Sti. 66. 


N 1 
ns 
itula 
be 


ig ue reſult of his judgment upon the evidence, that 
nel he party convicted was not qualified; and not 
| the cave it as the evidence of the witneſs. 
4. The conviction muſt ſet out, that the perſon £4-Ray- 1415. 
from onvicted had not the particular qualification 
0c ientioned in the ſtatute, as to eſtate, degree, &c. 
thin 5. The qualifications mentioned in the ſtatute * * 166 
muſt all be negatively ſet out. | 
rd, 6. The ſtatute is in the disjunctive,“ keep or Sti. 496- 
the ue,“ fo that the bare keeping a lurcher is an 2. Tem Rep. 
e offence. So alſo the bare keeping a gun is within 18. 
he act, provided it be /d for killing game. 
7. Walking about with an intent to kill game, “ Seſ. Caſ. 58. 
reſt a . , 5 
i cridence of uſing the inftrument for that 
E purpole. 
in. , 
* 8. The uſing a hound to deſtroy game is not Stra. 1126. 


within the act; for that ſpecics of dog is not 

5.14 WH cntioned in it, and the words ““ other engines,” 

| f follow the word nets. 

P 9. The conviction therefore muſt expreſſly ſtate Comyns, 376. 


chat kind of dog was kept or uſed. 

* 10. A conviction on 5. Arn. c. 14. which does : Term Rep. 
6 not ſtate that the witneſs was ſworn and examined 
her ö my 

ache preſence of the defendant is bad; for it 1s not 

1h. lufticient that the depoſition is read over to him: 

en the evidence, however, need not negative every 

the Ipecitic qualification under 22. & 23. Car. 2. c. 25. 2 

5 11. But if the defendant —_ and plead, and /n Rep. 
ae evidence be given on the fame day, the Court 

i} vill intend the evidence was given in the defen- 


* dant's preſence. 5 i 

om 12. A . may convict an offender on his Stra. 546. 
own confeſſion, although the ſtature directs it to 

be on the oath of a credible witneſs. 


ns crec 8 | 
13. An informer is not a credible witneſs. Ld. Ray. 184 

im 14. An offender is only liable to one penalty, 1. Mod. 26. 

8 though he kills ever ſo many hares, &c. on the . 4 

5 


ame day. 


19; K 
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. Shower, 339% 


Stra. 567 

1. Bac. 110» 
Stra- 1184. 
Lg. Ray. 151. 


Parks. 


2+ Inſt. 199. 


Parker 


Hunting deer. 


Buying and 
ſelling. 
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15. If a man ſtands in one pariſh and ſhoots iny 
another, the offence is committed in the parik 
where the offender ſtands, and not where the gam 
is killed or ſhot at. 

16, Goods taken by diſtreſs, under a convictio 
cannot be replevied. 

17. Rabbits killed in a private warren are ng 
within this act. ' 


Havixs conſidered the Game Laws ſo far as the 
relate to perſons unqualified, we ſhall endeavourty 
new in what manner the Legiſlature has interpoſc 
for the particular preſervation of deer, bares, conic, 
hatzoks, ſwans, partridges, pheaſants, and othe 
ſpecies of the wingedcreation; concluding withſome 
general obſervations onthe law reſpecting fox hunting, 

1. Der. By 3. Edw. 1. c. 20, treſpaſſers n 
parks ſhall make great and large amends, har: 
three years impriſonment, and fine at diſcretwn, 
and find ſurcties not to do the "ike tre(pal 
again, &c. | 

A nominal park, erected without warrant, i 
not within the penalties of this act, but it muſt be 
a real park ; to conſtitute which, three things are } 
required: —iſt, A liberty, either by grant « gol 
preſcription : 2dly, Incloſure by pale, wall, dere 
hedge : and, 3dly, Beaſts, ſavages of the park: pen 


and it only extends to caſes where the offender B 
chaſes in the park, or endeavours to kill ſome c any 
the game thereot, ſhoe 

By 21 Ede. 1. ſt. 2. entitled De MalefaRoribus in WW deft 
Parcis, foreſters and parkers are excuſed if they Wi any 


ſhall chance to kill any treſpaſſers intending to do Bi the! 
damages, or who will not yield themſelves after pad 


hue and cry. dee 

By 1. Hen. 7. c. 7. unlawful hunting in any foret WI to { 
or park by night, or with painted faces, “ A 
repreſſed. rep 


By 1. Fac. t. c. 27. every perſon who fhall ſel, Wil offe 
or buy to fell again, any deer, ſhall forfeit 405 


OY 2 
half to him chat will fue, and half to the poor, n * 
conviction at the aſſizes or ſeſſions, or before tuo * 


1ultices out of ſeſſions. 


SAME LAWS. 145 


By 5. Geo. 1. c. 28. if any perſon ſhall enter Wounding 
into any park, paddock, or other incloſed ground, 
where deer are uſually kept, and wilfully wound 

or kill any red or fallow deer there, he ſhall be 


tranſported for ſeven years. 


By 9. Geo. 1. c. 22. commonly called THE BLACK Killing deer 
a in the night 


ger, if any perſons armed with offenſive —_—_— — 2 
and having their faces blacked or otherwiſe diſguiſ- guiſcdd. 
ed, ſhall appear in any foreſt, chaſe, park, paddock, 

or grounds incloſed with any wall, pale, or other 

fence, wherein any deer have been or ſhall be uſually 

kept; or ſhall unlawfully and wilfully hunt, 

wound, kill, deſtroy, or ſteal, any red or fallow 

deer :—or if any perſons (whether armed and 

diſguiſed or not) ſhall unlawfully and wilfully 

hunt, wound, kill, deſtroy or ſteal any red or 

fallow deer, fed or kept in any places, in any of 

the king's foreſts or chaſes, which are incloſed 

with rails or pales; or in any park, paddock or 

grounds incloſed, where deer have been uſually 

kept; or ſhall forcibly reſcue any offender, or pro- 

cure another to join in any of the ſaid offences; 

he ſhall be guilty of felony without clergy. 

By 28. Geo. 2. c. 19. burning or — furze, Deſtroying 
goſs, or fern, in foreſts or chaſes kept for the pre- «fg. 
lervation of deer or game there, is liable to a 
penalty of not more than 51. nor leſs than 40s. 

By 16. Geo. 3. c. 30. to courſe, hunt, or take in — and 
any ſnare, or to kill, wound, or deſtroy, or to gc. ALS 
ſhoot at, or otherwiſe to attempt to kill, wound, or 
deſtroy ; or to take away any red or fallow deer in 
any foreſt, chaſe, purlieu, or ancient walk, whe- 
ther incloſed or not; or in any incloſed park, 
paddock, wood, or other incloſed ground, where 
deer are uſually kept, renders the offender liable 


to ſeveral pecuniary penalties. : 
And it has been determined, that this ſtatute Caſes in Crown 


repeals ſo much of the Black Act as relates to the Lau, 253-415: 
offence therein deſcribed with reſpect to deer. 

2. Hants. By 14. G15 Hen. 8. c. 10. no perſon, Tracing hares 
of what eſtate, degree, or condition he be, ſhall —_ 
trace, deſtroy, and kill any hare in the ſnow, upon 
pain of forfeiting for every hare fo killed the tum 
of 6s. 8d. 

OT By 
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Hare pikes- By 1. Zac. 1. c. 27. every perſon who ſhall trac 
or courſe any hares in the ſnow, or deſtroy 
them with ſnares, ſhall be committed to gad | 
for three months, unleſs he pay to the poy uſua 
205. for cvery hare; or after one month from hi 
commitment, become bound in two ſureties, 20l. 
piece, not to offend in like manner again. 

Snaring hares. By 22. & 23. Car. 2. c. 25. ſ. 6. if any perſon 
ſhall be found ſetting ſnares, he ſhall pay damage 
to the party injured, at the diſcretion of the 
magiſtrate, and forfeit not exceeding 10s. to the 
poor of ſuch pariſh as the juſtice ſhall appoint. 

Killing hares By 9. Ain. c. 25. if any perſon ſhall take or kil 

in the night» any hare in the night-time, he ſhall forfeit 51. half u 
the informer and half to the poor, to be levied by 
diſtreſs; and for want thereof, to be ſent to the hot 
of correction for three months for the firſt offence, 
and for every other offence four months. 

Killing hares By 13. Geo. 3. c. 80. if any perſon ſhall know: 


out of the 


ſeaſon, or on ingly and wilfully kill take or deſtroy, or ut co! 
Sundays or any gun, dog, ſnare, net, or other engine, with Ku 
Chril mas. day. intent to kill take or deſtroy any hare in the night, 
between ſcven at night and fix in the morning, at 
from 12th October to 12th February ; and between gr 
nine at night and four in the morning, from 12th ke 
February to 12th October; orintheday-time upon an 
Sunday, or Chriſtmas-day ; he ſhall forfeit for the yt 
firſt offence, not exceeding 201. nor leſs than 10]. ar 
tor the ſecond, not exceeding 3ol. nor leſs than 20l. 
and on a third offence, the juſtice may comnut the el 
offender to the common gaol or houſe of correc 8 
tion, until the next general quarter ſefſions, K 
unleſs he give bail, with two ſureties, to appeu 0 
and be tried by indictment. And if upon ſuch W 
indictment the offender be convicted, he {hall 0 
forfeit zol. or be impriſoned not leſs than tis, [ 
nor more than twelve months. y 
Shooting hares. By 1. Jac. 1. c. 27. ſ. 2. every perſon who ſhall 
ſhoot at kill or deftroy any hare, with any l 
gun or bow, ſhall forfeit twenty ſhillings. t 
Buying and By 1. Jac. 1. c. 27. ſ. 4. whoever ſhall buy, 0 
Elling har buy to ſell again, any hare, ſhall forfeit 105. fe 
every hare. 


By 
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By 9. Geo. 1. c. 22. THE BLACK ACT before- Taking hares 
mentioned, if any perſon armed and diſguiſed ſhall in warens. 


appear 1n any warren or place where hares are 
Poor uſually kept, or unlawfully rob any ſuch warren ; 
n his or, whether armed and diſguiſed, or not, ſhall 
ol. reſcue any perſon in cuſtody for either of the ſaid 
offences; or procure any to join with him in any 
2r{on ſuch unlawful act; he ſhall be guilty of felony 
ages without benefit of clergy. 
the 
) the 2. Coxixs. By 3. Fac. 1. c. 13. if any perſon Huningconiee | 
| ſhall, in the night-time, enter into any grounds Weg. 
kill incloſed and uſed for keeping of conies, and hunt, d. 
If tg drive out, take or kill any conies, he ſhall be 
d by impriſoned three months, and pay to the party 
oute. grieved treble damages and coſts; and find 
nce, ſureties for his good abearing for ſeven years, or 
continue in priſon till he does. But this ſhall not 
ow. extend to any grounds to be incloſed and uſed for 
ule cones after the making of the act, without the 
wich king's licence. | 
pht, By 22.& 23. Car. 2.c.25. ſ. 4. if any perſon ſhall x H e conies 
ng, at any time enter wrongfully into any warren or it vices ine 
cen ground lawfully uſed or kept for the breeding or need 
2th keeping of conies, whether it be incloſed or not, 
00g and there take, chaſe or kill any cones, he ſhall 
the yield treble damages, be impriſoned three months, 
jol, and find ſureties for his good abearing. 
ol, By 5. Geo. 3. c. 14. f. 6. if any perfon ſhall 17 by night, 
the enter in the night-time into any warren or 5 4g 
ec- grounds lawfully uſed or kept for the breeding or he. 
. To 9091-0 
NS, keeping of conics, although the fame be not in- 
car cloſed, and ſhall then and there wilfully and 
ich wrongfully take or kill, in the night-time, any 
al coney, he ſhall be tranſported for ſeven years; or 
1x, ſuffer ſuch other lefſer puniſhment by whipping, 
tine and impriſonment, as the Court ſhall inflict. 
al But conies may be taken in. the day-time on 


the fea or river banks in the county of Lincoln, ſo 
far as the tide ſhall extend, or within one furlong 
of the ſaid banks, without making ſatisfaction 
tor the damage, except the fame ſhall exceed one 


chilling. 
112 By 
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Felony with= By 9. Geo. 1. c. 22. if any perſon, being armed 


eutclergy. and diſguiſed, ſhall appear in any warren or plac cer 

where conies are uſually kept, or ſhall rob ſuch che 

warren, &c. they ſhall be guilty of felony without ſuc 

clergy. rev 

Killing conies By 22. & 23. Car. 2. c. 25. ſ. 5. no perſon ſhall | 

in the nicht on take or kill in the night-time any conies upon the ah 
the borders of 

— borders of warrens or other grounds, lawfully ſh 

uſed for the breeding or keeping of conies, on cu 

pain of damages to the party grieved, and 10s. tg ou 

the poor. f 

þ Co. 164 The ſtatute faith, upon the borders of zwarrens, th 

ro.Eliz- 54% but if they are out of the warren no perſon hath m 


Gio — 36. a property therein; and a man may juſſify Killing 


them if they eat up his corn. 
Cro. Jac. 193. So a perſon that hath a right of common may 
kill conies when they are out of the warren, and 


deſtroy the common; but he cannot have an ot 
action on the caſe againſt the lord. pe 
1. Burr. 252 But it a lord hath a right to put conies upon the in 


common, and by exceſs in the number ſurcharge 
the common, and by the number of burrows made 
by the conies prevent a commoner's cattle from 
depaſturing on the common, an action on the cale 
is the proper remedy; the tenant, however, may 
not of his own accord fill up the burrows, and 
remove the nuſance. 
Setting ſnares. By 22. & 23. Car. 2. c. 25. ſ. 6. if any perſon 
| ſhall be found ſetting ſnares for taking of cones, 
he ſhall forteit 10s. &c. 
Keeping en- By 3. Zac. 1. c. 13. 1. 1. if any perſon not having 
zines. lands or hereditaments of 40l. a year, or not 
worth in goods 2001. ſhall uſe any gun or bow to 
kill comes, or ſhall keep any ferrets, or coney 
dogs (except he have ground incloſed for keeping 
of comes, the increaſing of which thall amount to 
40S. a year, to be let; and except warreners in 
their warrens); in ſuch caſe, any perſon having 
lool. a year, may ſeize the ſame to his own ule. 


What hawks 4. Hawks. By 11. Hen. 7. c. 17. no man ſhall 
dn ſhall bear any hawk of the breed of England, called a 
4 nyeſſe, goſs-hawk, taſſel, laner, laneret, or falcon, on 
pain of forfeiting the hawk to the King. And i 

| c 


8 1 eds Ak 
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he bring any of them over ſea, he ſhall bring a 
certificate thereof from the officer of the port, on 


> fuck the like pain. And the perſon that bringeth any 
thou ſuch hawk to the king, ſhall have a reaſonable 
reward, or the hawk, for his labour. > 
| ſhall By 34. Edt. 3. C. 22. every perſon who findeth Perſons finding 
n the a hawk that is loſt, ſhall take it to the ſheriff, who a hawk. 
'tully ſhall make proclamation that he hath it in his 
5 On cuſtody ; 4 if challenged in four months, the 
*Y owner, paying the coſts, thall have it again; other- 
wiſe the ſheriff ſhall have it; making gree with 
Yeah the finder if he be a ſimple man; bur if a gentle- 
hat man, the ſheriff ſhall deliver him the hawk. 


By 37. Edtv. 3. g. 19. ſtcaling a hawk is made Stealing 


felony ; but, ſays Sir Edvard Coke, he ſhall have 3, Ind. 5. 


the benefit of clergy. 
By 5. Eliz. c. 21. ſ. 3. to take away hawks Taking hawks 


7 g or their eggs 
or their eggs out of the woods or ground of. any e es 


perſon, makes the offender liable to three months 


the impriſonment, and treble damages, with ſurety 
bo for his good abearing for ſeven years. 
de But by 11. Hen. 7. C. 17. to take any falcon, goſs- Difturbing the 
om hawk, taſſel, laner or laneret, in their warren, wood, _ of 
ue or other place, or to drive them from the places “ 
ay where they are accuſtomed to breed, or to cauſe 
ud them to go to other coverts to breed, or to ſlay or 

hurt them, incurs a penalty of ten pounds. 
* By 23. Elig. c. 10. if any manner of perſon ſhall Hawking in 
5, hawk in another man's corn after it is eared, n. 

and before it is ſhocked, he ſhall forfeit 408. 

a S8 . Swans. By 22. Edo. 4. c. 6. no perſon, — 


other than the king's ſon, unleſs he have a free- 
hold of five marks a year, ſhall have any marks 
or game of ſwans, on pain of forfeiting the ſwans ; 
halt to the king, and half to the perſon who 
ſhall ſeize them. 

It is felony to take any ſwans that are lawfully Palliſon, 156. 
marked, although they be at large; and fo it is as 
to ſwans unmarked, if they be domeſtical or tame 
that is, kept in a moat or pond near to the 
dwelling-hquſe, or ſo long as they keep within 
a man's manor, or within his private rivers, or 


even if they happen to eſcape, and are purfued 
| L 3 and 
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and brought back again; but if {wans unmarked ate 
at their natural liberty, then the property of them 
is loſt, and felony cannot be committed by taking 
them. And yet ſuch unmarked and wild ſwans 
may be ſeized by the king's officers to his uſe, hy 
his precogative, The king alſo may grant them, 
and by conſequence another may preſcribe to have 
them within a certain precinct or place. 

By 1. Fac. 1. c. 27. ſ. 2. every perſon who ſhall 


take the eggs of any ſwans out of the neſt, or fol 
willingly ſpoil them in the neſt, ſhall be committed = 
to gaol three months, unleſs he pay to the church. lot 
warden, for the uſe of the poor, twenty ſhillings Ki 
for every egg; or after one month after his com. * 

mitment, become bound by recognizance with tv 
ſureties in 20l. a- piece, not to offend in like ho 
manner again, 5 
But by 11. Hen. 7. c. 17, no perſon ſhall take, or h: 
cauſe to be taken, on his own ground or any other * 
man's, the eggs of any ſwan, on pain of impriſon- 1 
ment for a year and a day, and fine at the king“ N 
will. , 
T 


Taking em 6. PARTRIDGES AND PHEASANTS are birds of f 

— 4, warren; and by 11. Hen. 7. c. 17. no perſon, of what 

1 condition he be, ſhall take or cauſe to be taken any ; 

pheaſants or pariridges by ncts, ſnares, or other 

engines, out of his own warren upon the freehold of ; 

any other perſon, without the ſpecial licence of the | 

owner of the ſame, on pain of ten pounds. | 

8 them By 1. ec. 1. c. 27. ſ. 2. every perſon who ſhall | 
news or n. ſhoot at, kill or deſtroy any pheaſant or partridge 
gines, or thei: with any gun or bow, or ſhall take kill or deſtroy 
erk. them with ſetting dogs or nets, or with any man- 
ner of nets, ſnares, engines or inſtruments what- 
foever, or ſhall takc their eggs out of their neſt, 
ſhall be impriſoned three months, or pay twenty 
ſhill:ags for every partridge, pheaſant, or egg, to 
the uſe of the poor; or after one month's im- 
priſonment, be bound in 201. not to offend again. 
By 7. Jac. 1. c. 11. every perſon who ſhall take 
kill or deſtroy any pheaſant or partridge with 
ſetting dogs, nets, or otherwiſe, thall forfeit 205, 

tor eyery pheaſant or partridge. 


\ 
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By I. Jac. 1. c. 27. ſ. 4. every perſon who ſhall Selling or buy- 


ed ar 
they ſell, or buy to ſell again, any partridge or phea- "=" 
akine ſant (except they be reared or brought up in houles, 
ſwan; or brought from beyond ſea), ſhall forfeit for every | 
e, by partridge 10s. and for every pheaſant 20s. halt to 4 
hem, him that will ſue and halt to the poor. - 
have By 23. Eliz. c. 10. if any perſon ſhall take kill Taking in the | 
ordeſtroy any pheaſants or partridges in the night- Se e | 
(hall time, he ſhall forfeit for every pheaſant 208. and Chriſimas- 
t, or for every partridge 10s. half to him that ſhall ſue - 
itted and half to the lord of the manor, unleſs fuch 
rch. lord ſhall licence or procure the ſaid taking or 
ings killing; in which caſe the ſaid half ſhall go to the 
Om. poor, &c. 
two By 9. Aun. c. 25. if any perſon whatſoever ſhall 
like take or kill any pheaſant or partridge in the night- 4 
time, he ſhall forfeit 5l. half to the informer and 4 
, Or half to the poor, by diſtreſs ; for want of diſtreſs, 1 
her to be ſent to the houſe of correction for three 4 
on- months, for the firſt offence; and for every other 1 
g's offence, four months. 1 
By 13. Geo. 3. c. 80. if any perſon ſhall Know- | 
ingly and wilfully kill take or deſtroy, or uſe any 
of gun, dog, ſnare, net, or other engine, with intent to {1 
lat kill take or deſtroy any pheaſant or partridge in i 
ny the night, viz. between ſeven at night and tix in 1 
er the morning, from 12th October to 12th February; 14 
of and between nine at night and four in the ' 
18 morning, from 12th February to 12th October ; or 
in the day-time on a Sunday or Chriſtmas-day ; he 
! Mall forfeit for the firſt offence not excecding 201. 
* nor leſs than 10l.; for the ſecond offence, not 
y exceeding zol. nor leſs than 201.; and for the 
« third and every ſubſequent offence, gol. | 
By 7. Jac. 1. c. 11. { 2. every perſon whatſoever At what times 
who ſhall hawk at deſtroy or kill any pheaſant or — nd 
partridge, with any kind of hawk, or dog by pheaſants is 
| colour of hawking, between the firſt of July and Prohibied. 
the laſt of Auguſt, ſhall be committed for a n.vath, 
or pay 40s. to the poor for cvery ſuch hawK.i.g at 
any pheaſant or partridge, and 205. for every ſuch 


pheaſant or partridge which he, his hawk or dog, 


L 4 By 


hall take or kill. 
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The ſeaſon By 2. Geo. 3. c. 19. no perſon ſhall upon ay 
for ſhooting pretence whatſoever take, kill, carry, fell, buy, 
— ind or have in his poſſeſſion, or uſe any partridy 
between 12th February and 1ſt September, or am 
pheaſant between 1ſt February and iſt October yearly, 
on pain of five pounds for every ſuch fowl, with 
full coſts. But this is not to extend to any phes. 
ſant taken in the ſeaſon allowed by this act, 


and kept in any mew or breeding-place. 


Wo may 7. PiczoNs. A lord of a manor may build x 
erect a dove- dove-cote upon his own land, parcel of the 


__ manor ; but a tenant of a manor cannot do it 
Cro. Eliz. 548. without the lord's licence: but any freeholder 
1 75. may build a dove- cote on his own ground ; and it 
hath been adjudged, that erecting a dove-cote 1s 

Cro. Jac. 490, not a common nuſance, nor preſentable at the 

— 1 

Killing By 1. Jac. 1. c. 27. ſ. 2. every perſon who ſhall 
pigeons with ſhoot at kill or deſtroy any houſe dove or pigeon 
1 % with any gun or bow, or ſhall take kill or delve 
the ſame with {ſetting dogs or nets, or with any 

manner of nets ſnares or engines, ſhall be com- 

mitted to gaol for three months, unleſs he pay 20s, 

for every pigeon to the uſe of the poor. 

By 2. Geo. 3. c. 29. if any perſon ſhall ſhoot at 
with intent to kill, or by any means kill, or take 
with a wilful intent to deſtroy, any houſe dove or 
pigeon, he ſhall forfeit 208. and if not immediatcly 
paid, be committed for three months, 

Pireons trel- If pigeons come upon a man's land, he may 
. 492. Kii! them; and the owner of the pigeons hath 
no remedy, except that which the ſtatutes afford 
which make it penal to deſtroy them. 


Figeons to Doves in a dove-houſe, young or old, ſhall go to be 
Co. Lit. 8. the heir, and not to the executor, or 
3. 8. Wirp Ducks, WiIrD Gxksz, &c, By a 
275. Hen. 8. c. 11, no perſon from 3 iſt March to 
zoth June yearly, ſhall take or deſtroy the eggs ct | 
any mallard, teal, or other water fowl, on pain of Ss 
a year's impriſonment, and of paying one penny 
Not to be tak for each egg ä ly 
en in the By 25. Hen. 8. c. 11. no perſon between the laſt i 
13 ka” day of May and the laſt day of Auguſt yearly, O 


(hg! 
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ſhall rake any wild ducks, mallards, widgeons, - 
reals, or wild geeſe, with nets or other * 
on pain of a year's impriſonment, and to forfeit 
4d. for every fowl. But every perſon who has a 
freehold of 408. a year, may hunt and take ſuch 
wild fowl with their ſpaniels only, without uſing a 
net or other engine, except the long bow. 

By 1. Jac. 1. c. * {. 2. every perſon who ſhall Deftroyiog 
ſhoot at kill or deſtroy with any gun or bow any heir eggs. 
mallard, duck, teal, or widgeon, he ſhall be 
committed for three months, or pay 208. for each 
fowl to the poor: or after one month after 
commitment, find ſureties in 20 l. not to offend 
again. 
py 9. Ann. c. 25. ſ. 4. and to. Geo. 2. c. 32. Moulting ſea- 
if any perſon between 1ſt June and 1ft October ben. 
yearly, ſhall by hays, tunnels, or other nets, drive 
and take any wild duck, teal, widgeon, or any 
other water fowl, in any place of reſort for wild 
fowl in the moulting ſeaſon, he ſhall forfeit” 5s. for 
every towl, &c. &c. 


9. HEATH FowL, Gos, and BusTARDS. Shootiag. 
By 1. Fac. 1. c. 27. ſ. 2. every perſon who ſhall 
ſhoot at kill or deſtroy with any gun or bow any 
grouſe, heath-cock, or moor game, ſhall be 
committed for three months, or pay 20s. for 
A 
By 13. Geo. 3. c. 55. no perſon ſhall take, kill, within whae 
deſtroy, carry, fell, buy, or have in his poſſeſſion times on'y ts 
or ule any heath fowl, commonly called black game, . 
between roth December and 20th Auguſt; nor any 
grouſe, commonly called red game, between 
loth December and 12th Auguſt ; nor any 6y/lard 
between iſt March and iſt September, in any year, 
on pain of not more than 20]. or leſs than 101. for 
the firſt offence ; and for every ſubſequent offence, 
not more than 3ol, nor leſs than 20l. 

By g. An, c. 25. no moor, heath-game, or Killing in the 
grouſe, ſhall be killed in the night-time, on pain 8*t- 
of 51. &c, | 

By 13. Geo, 3. c. 18. if any perſon ſhall knowing- Or on a Sun- 
ly and wilfully kill, take, or deſtroy, or uſe an — 
gun, dog, ſnare, net, or other engine, with ' 
intent 
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intent to kill, take, or deſtroy, any moor-game or 
heath-game, in the night, viz. between ſeven in th 
night and fix in the morning, from 12th Octohert, 
12th February and between nine at night and fonrn 
themorning, from 12th February to 12th October; 
in the day time on a Sunday or Chriſtmas-day; he 
ſhall forfeit forthe firſt offence, not more than 291. nor 
leſs than 101.; for the ſecond, not more than zol 
nor leſs than 20l. and for every other offence 30l. 
Buraing ling. By 4. & 5. Will. 3. c. 23. ſ. 11. to burn be 
tween the 2d February and 24th June, any greg, ling, 
heath, furze, goſs or fern (for the better preterving 
the red and black game), incurs impriſonment fv; 
any time not excecding a month, nor leſs thin 
ten days, in the houſc of correction, with whipping 


and hard labour, 
Shoeting, 10. HERONs. By 1. Fac. 1. c. 29, ſ. 2. to ſhort 
herons. at kill or deſtroy any heron, with gun or. bon, 
incurs a penalty of 208. for each heron, &c. 
None ſhall By 19. Hen. 7. c. 1t. no perſon without his own 


take them but 


dy hawkiog, Sround ſhall take, or cauſe to be taken, by 


means of any craft or engine, any heron, unleſs it be 
with hawking or with long bows, on pain of 6s. 3d. 
Young herons. By 19. Hen. 7. c. 11. no perſon ſhall without 

his own ground take any young herons out of 

the neſt, on pain of 10s. for eyery young heron. 
Herons eggs. By 25. Hen. 8. c. 11. if any perſon, from 
31{t March to 32th June, ſhall take or deſtroy the 
eggs of any geron, he thall be impriſoned for 
a year, and forfeit 8d. for each egg. | 


11. OrukR Fowl. By 25, Hen. 8. c. 11. n 
manner of perſons, from the laſt day of March to 
the laſt day of June yearly, ſhall by day or night 
take or deſtroy any eggs of any kind of wild fon, 
from or in any neſt or place where they {hal 
chance to be laid, by any kind of the fame wild 

4 fowl, on pain of impriſonment for a year, and 
forfeirure of 20d. for every egg of a buſlard, 

8 d. for every egg of a bittern or ſhovelard, and 

1d. for every other wil fowl, except cron, 
ravens, boſcards, and other fowl not uſed to be eaten. 

12. Foxks, 
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12, Foxes, HARESANDBADGERS. The law war- Hunting 
rants the hunting of fores, badvers, and ſuch noxious fees, &. 
animals, for the public good; but a man cannot 3. Rom. 213. 
juſtify breaking the foil in order to dig them 
out of the earth. In the eleventh year of James 


(1 
Ih 


. the firſt, one Geriſb brought an action of treſpaſs * * 321. 
0 againſt Minne, for breaking his ſoil. The de- x ep 
1. fendant juſtihed upon a report that a vermin 2: Bulſt. 60. 


called a badger was found there ad damnum inhabi- * Roll Ab. 
tantium, by reaſon whereof he uncoupled his }jrownl. 224. 
hounds in the place WükREk, and hunted there, Popham, 163. 

„ud found the badger, and chaſed him until he 

earthed him in the place WHERE, and thereupon 


1an 
I digged the ground, and took the badger and 
" WH killed him, and afterwards ſtopped up the earth 
again. The Court held, that this was no juſti- 
„cation; for although the common law allows 
„ „ Lbunting of ſuch ravenous beaſts of prey in an- 
ccher man's land, yet the law. requires that ſuch 
un (chings be done in an ordinary and uſual manner; 
„ cerefore, there being an ordinary courſe, wiz. 
be. bunting, the digging for him was unlawful. But 
in the caſe of Gundry v. Te!tham, it was determined Trinity Term. 
d. 2 . 280. Co. 3. 
„b Lord MAxsrIEID and the whole Court of . Tam Kep. 
A I g's Bench, that a perſon may juſtify treſpaſs in 33. 
tollowing a fox with hounds over the grounds of 
n WJ other, if he does no more than is neceflary to 
de ll the fox. It ſeems, however, that if a ſportſ- 
man ſtarts à hare, and kills it in the ground of 
Or | Ho 
a third perſon, he is liable to an action of 
trelpaſs, although he thereby gains a property in 
1 the bare ; for a for is a noxiors animal, which it is L. Ray. 246, 


conſidered as beneficial to the community to 
ht deltroy ; but a hare is merely conſidered as a wild 
1 auma!, the property of him who can firſt reduce it 
dos poilefſion, 
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CHAPTER THE FOURTH. 


The Statute Law. 


AVING examined in the preceding chapter lealt 

1 the Lex non Scripta, or THE Common Law, WW 

with the grounds and foundation on which it i; MA 

erected, together with the principles, maxims, te 

general rules, and particular laws of which it i; conft 

compoſed, we come next to conſider of the L king 

Scripta, or STATUTE Law of the realm. the 4 

La. Hal*s The reaſon of the Statute Laws or Acts of Par betor 

_— lament being ſtiled Leges Scripte, is, becauſe they royal 

oh are originally reduced into writing before they ate ene. 

enacted, or receive any binding power; every ſuch of al 

law being in the firſt inſtance formally drawn up in by th 

writing, and made as it were a tripartite indenture t P. 

4. loft. 2j. between the King, the Lords, and the Commons; e 

. Co. 20. for without the concurrent conſent of all thee is 

three parts of the Legiſlature, no ſuch law is or enact 

Moor, 823. Can be made; and if ſuch a law appears only to with! 

- Plowd.-79 have been made without this threefold concurrence iom 
4. laſt. 25. <. : F 

it is void. 2 

8 Originally, what begun in the Commons ws ling 

Parliaments. Only termed a petition (for they had no power t0 capac 

Barriugton's ordain), and what begun in the Lords was ſtiled a lords 

| — ordinance, Acrus PARLIAMENTI was an Act made with 

41. by the Lords and Commons, and it became STATU” Non! 

unningron 7224 when it received the King's aſſent. Tt 

on Lord Hale, . os 2 , . the e 

3 The original or firſt inſtitution of Parliaments, !! : 

».Bl.Com-147- one of thoſe matters which lie ſo far hidden in the dom, 

dark ages of antiquity, that the tracing of it out 15 ane 

thing equally difacult and uncertain. In Englaid the k 

this Genera! Council hath been held immemor::zl!y, 74 


under the ſeveral names of michel-fpnoth, or gre . 

council; aicoel-gemot?, or great meeting; and ufo] 

more frequently wiztena-gemcte, or the meeting o 65 

wiſe men. The Parliament of England as it no- "ſho 

ſtands, was marked out fo long ago as the reign d 

king John, A. D. 1215. in the Great Cunt (the 
granted 


1. Bl. Com. 148. 
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granted by that prince, wherein he promiſes to 
jummon all archbiſhops, biſhops, abbots, earls, 
and greater barons, perſonally, and all other 
tenants in chief under the crown, by the ſheriffs 
and bailiffs, to meet in certain place with forty 
{ays notice, to aſſeſs aids and ſcutages when neceſ- 
ary : and this conſtitution has ſubſiſted in fact, at 
lealt from the year 1266, 49. Hen. 3. there being ſtill 
extant writs of that date to 2 knights, 
citizens and burgeſſes to parliament. 

1. The Parliament of England, as it is at preſent Time and 
conſtituted, is regularly to be ſummoned by the Piven nf | 
1: WH king's writ or letter iſſued out of chancery, by parlament. 
the advice of his privy council, at leaſt forty days 
before it begins to fit; and it 1s a branch of the 


) 

ko royal prerogative, that no parliament can be con- 

a. ened by its own authority, or by the authority 
We of any except the king's alone, It was enacted | 
17 by the 16. e. 1. that the hitting and holding a 
ue Not parliament ſhall not be intermitted above three 0 
ns: ears at moſt; and by the 6. Will. & Mary, c. 2. | 


WT bis matter is reduced to greater certainty, by 

x enacting that a new parliament ſhall be called 
% WI vithin three years after the determination of the 
tormer. | | 

2, The conſtitvent parts of a parliament are, the Tue conſtite 
vas a 10 g's majeſty, fitting there in his royal political ay comaing 
1 WM capacity, and the three eſtates of the realm; the“ 


| 
| 
| 
| 
1 
1 


n bocds ſpiritual, the lords temporal (who fit together“ cnn | 
10e wich the King in one houſe), and THE com- q 
Th uoxs, who fit by themſelves in another. 1 


The king and theſe three eſtates, together, form | 
die great corporation or body politic of the king- | 
the om, of which THz x1xG is ſaid to be capat, prin- 1 
io Wl £214, et finis. For upon their coming together | | 
„e king meets them, either in perſon or by repre- 1 
„ bentation without which there can be no beginning | 
oa parliament, and he alone has the power of ili 
ind Wt 4ffolving them. 1 


of Tux $piRITUAL LoRDs conſiſt of two arch- graundford's 1 
1: bimops and twenty-four biſhops.— TE Lokps Pleas of the 'F 
uro conſiſt of all the peers of the realm n, P. 185. 4 
(che biſhops not being in ſtrictneſs held to be ſuch, | | 


ted but 


- — — 
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but merely lords of parliament), by white 
title of nobility diſtinguiſhed, dukes, marquiſſe, 
earls, viſcounts, or barons; of which dignity ut 
ſhall ſpeak more hereafter. Some of theſe tit hy 
diſcent, as do all ancient peers ; ſome by creation, 
do all new- made ones; others ſince the Union with 
Scotland by election, which is the caſe of the lixter 
peers who repreſent the body of the Scotch nobility, 
Their number is indefinite, and may be encreaſe 
at will by the power of the crown. Tus como; 
conſiſt of all ſuch men of any property in the 
kingdom as have not ſeats in the houſe of lord:; 
every one of which has a voice in parliament, 


either perſonally or by his repreſentatives. The 


number of Engli/h repreſentatives is 513, and d 
Scotch 45, in all 558. 

3- The power and juriſdiction of parliament i 
ſo tranſcendent and abſolute, that it cannot be 
confined, either for cauſes or perſons, within any 
bounds. It hath ſovereign and uncontroulable 
authority in making, confirming, enlarging, rt 
ſtraining, abrogating, repealing, reviving, and 
expounding laws concerning matters of all poſlibls 
denominations, eccleſiaſtical or temporal, civil, 
military, maritime, or criminal ; this being the 
place where that abſolute deſpotic power which 
mult in all governments reſide ſomewhere, is en 
truſted by the conſtitution of theſe kingdoms, All 
mitchiets and grievances, operations and remedics, 
that tranſcend the ordinary courſe of the laws, ate 
within the reach of this extraordinary tribunal, 

4+ For the diſpatch of buſineſs, each houle of par- 
liament has its Speaker. The Speaker of the houle 
of lords whole office it is to preſide there, and ma- 
nage the formality of buſineſs, is THE LORD-CHAS- 
CELLOR or keeper of the king's great ſeal, or any 
other appointed by the king's commiſſion ; and i! 
none be {ſo appointed, the houſe of lords, 7 
ſaid, may elect. The Speaker of the houſe 0 
commons is choſen by the houſe, but muſt be 
approved by the king. To bring a bill into the 
houſe, if the relief fought be of a private nature, 


it is firſt neceſlary to prefer a petition, which = 
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- preſented by a member. This petition, when 


Vet 
les, Wounded on facts that may in their nature be diſput- 
We d, is referred to a committee of members, who 


examine the matter alledged, and report it to the 
houſe ; and then (or otherwile upon the mere 


vit petition), leave is given to bring in the bill. In public 
cen matters, the bill is brought in upon motion made to 
iy, the houſe, without any petition at all. The perſon 
ed directed to bring in the bill preſents it in a com- 
"Ns petent time to the houſe, drawn out on paper, 
the with a multitude of blanks or void ſpaces, where 


(15; anything occurs that 1s dubious or neceffary to be 
nt, ſettled by the parliament itſelf ; ſuch, eſpecially, as 


eme preciſe date of times; the nature and quantity 
ich of penalties, or of any ſums of money to be raiſed 
| being indeed only the ſkeleton of the bill. In 
ti the houſe of lords, if the bill begin there, it is 
be (when of a private nature) referred to two of the 
10 Judges, to examine and report the ſtate of the facts 
ble alledged, to ſee that all neceſſary parties conſent, 
ke. and to ſettle all points of technical propriety. 
1nd This is read a firſt time, and at a convenient diſ- 
ble tance a ſecond time; and after each reading THE 
1 SPEAKER opens to the houſe the ſubſtance of the 


the bill, and puts the queſtion, whether it ſhall pro- 
W ceed any further. 
en The introduction of the bill may be originally 
Al oppoled, as the bill itfelf may at either of the 
cx readings ; and if the oppoſition ſucceeds, the bill 
mult be dropped for that ſeſſion : as it mult alſo if 
oppoſed with ſucceſs in any of the ſubſequent ſtages. 
AFTER the ſecond reading it is committed, that is, 
referred to a committee; which is either ſelected by 
the houſe in matters of ſmall importance; or elſe, 
upon a bill of conſequence, the houſe reſolves 
itlelf into a committee of the whole houſe. A 
committee of the whole houſe is compoſed of every 
member, and to form it the Speaker quits the 
chair (another member being appointed chair- 
man), and may fit and debate as a private 
member. In theſe committees the bill is debated 
clauſe by clauſe, amendments made, the blanks 
filled up, and ſometimes the bill entirely new 
modelled, 
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modelled, After it has gone through the commirtes, 
the chairman reports it to the Fouſe with ſuch 
amendments as the committee have. made; un 
then the houſe reconſiders the whole bill again, ar 
the queſtion is repeatedly put upon every — and 
amendment. When the — hath agreed or dif. 
agreed to the amendments of the committee, and 
fometimes added new amendments of its own, the 
bill is then ordered to be engroſſed, or written in 
ſtrong groſs hand, on one or more long rolls (or 
preſſes) of parchment ſewed together. When this 
is finiſhed, it is read a third time, and amendment; 
are ſometimes then made to it; and if a new cl: 
be added, it 1s done by tacking a ſeparate piece 
of parchment on the bill, which 1s called a rider, 
The Speaker then again opens the contents; and, 
holding it up in his hands, puts the queſtion, 


Whether the bill ſhall paſs * If this is agreed to, 


the title to 1t 1s then ſettled ; which uſed to be 1 


general one for all the acts in the ſeſſion, till in the 


fifth year of Henry the eighth, diſtin titles were 
introduced for each chapter. After this, one of the 
members 1s directed to carry it to the lords, and 
deſire their concurrence ; who, attended by ſeveral 
more, carries it to the bar of the houſe of peers, 
and there delivers it to their Speaker, who comes 
down from his woolſack to receive it. It pales 
through the ſame forms as in the other houſe 
(except engroſſing, which is already done); and 
if rejected, no more notice is taken, but it 
paſtes /ub filentio, to prevent unbecoming alterca- 
tions. But if it is agreed to, the lords fend a 
meſſage by two maſters in chancery (or ſometimes 
two of the Judges), that they have agreed to the 
ſame ; and the bill remains with the lords, if they 
have no amendment to it; but if any amendment 
is made, ſuch amendments are ſent down with the 
bill ro receive the concurrence of the commons. 
If the commons difagree to the amendments, 
conference uſually follows between members 
deputed from each houſe; who ſor the moſt part 
ſettle and adjuſt the difference: but if both houſes 
remain inflexible, the bill is dropped. If tbe 
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ommons agree to the amendments, the bill is ſent 
ack to the lords by one of the members, with a 
iefſage to acquaint them therewith. The ſame 


ens are obſerved, mutatis mutandis, when the bill 
* begins in the houſe of lords. But when an act of 
a. Nerace or pardon is paſſed, it is firſt ſigned by his 
in; Wine cfty, and then read once only in each of the 
de ouſes, without any new engroſſing or amendment. 
in: and when both houſes have done with any bill, it 
(% "4415 is depoſited in the houſe of peers, to wait 
dhe che royal aflent; except in the caſe of a bill of 
em I pply, which, after receiving the concurrence of 
* the lords, is ſent back to the houſe of commons. 
** The royal aſſent may be given two ways: — 1. In 
de. perſon; when the king comes to the houſe of 
* peers in his royal robes, and, ſending for the 
.. commons to the bar, the titles of all the bills that 
1 have paſſed both houſes are read; and the king's 
e Wn lvcr is declared by the clerk of the parliament in 
the Norman French : a badge, it muſt be owned 
N (now the only one remaining), of conqueſt; and 
Fes which one could wiſh to ſee fall into total oblivion, 
*. unleſs it be reſerved as a ſolemn memento, to remind 
* us that our liberties are mortal, having once been 
n. deſtroyed by a foreign force. If the king conſents 
Wi to a public bill, the clerk uſually declares, ** Le roy 
* 5 te veut, the king wills it ſo to be;” if to a 
7 private bill,“ Soit fait come il eft defire, be it as it is 
* deſired.“ If the king refuſes his aſſent, it is in 
8 the gentle language of Le rey s' aviſera, the king 
E = > el : 

1 will adviſe upon it.” When 2 bill of ſupply is 
| paſſed, it is carried up and prefented to the 


king by the ſpeaker of the houſe of commons ; 
hs and the royal aſſent is thus expreſſed, Le roy re- 
mercie ſes loyal ſubjefts, accepte lenr benevolence, et auſſi 
e deut, the king thanks his loyal ſubjects, 
accepts their benevolence, and wills it ſo to be.“ 
In caſe of an act of grace, which originally pro- 
(e ids from the crown, and has the royal aſſent in 
h firſt ſtage of it, the clerk of the parliament 
this pronounces the - gratitude of the ſubject: 
1 f L. prelates ſeigneurs et commons en ce preſent parle- 
Ment alſemblces, au nom de toutes Vous autres ſubjects, 
M * remercient 
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remercient tres humblement votre majeſte, et priciy 


Dien vous donor en ſante bone vie et longue : the 
„ prelates, lords, and commons, in this preſen 
** parliament aſſembled, in all the names of ou 
A other ſubjects, moſt humbly thank your majeſty, 
* and pray to God to grant you in health and 
** wealth long to live.” —2. By the ſtatute 33. Hem 
VIII. c. 21. the king may give his aſſent h. 
letters patent under his great ſeal, ſigned with hi 
hand, and notified in his abſence to both houſe, 
aſſembled together in the higher houſe ; and when 
the bill has received the royal affent in either of 
theſe ways, it is then, and not before, a ſtature 
or act of parliament. This ſtatute or act is placed 
among the records of the kingdom; there need- 


ing no formal promulgation to give it the force of | 
2 law, as was neceſſary by the civil law with regard || 


to the Emperors' edits ; becauſe every man in 
Eugladd is, in judgment of law, party to the 
making of an act of parliament, being preſent 
thereat by his repreſentatives. However, a copy 
thereof is uſually printed from the king's prels, 
tor the information of the whole land. An act oi 
parliament thus made, is the exerciſe of the 
higheſt authority that this kingdom acknowledges 
upon earth. It hath power to bind every ſubjec 


in the land, and the dominions thereunto belong: - 


ing ; nay, even the king himſelf, if particularly 
named therein; and it cannot be altered, amend- 
ed, diſpenſed with, ſuſpended or repealed, but 
in the ſame forms, and by the ſame authority ot 
parliament ; for it is a maxim in law, that 1t 
requires the ſame ſtrength to diſſolve as to create 
an obligation. It is true, it was formerly held, 
that the king might in many caſes diſpenſe with 
penal ſtatutes ; but now, by 1. V. & M. ſt. 2. c. 2. 
it is declared that the ſuſpending or diſpenſing 
with laws by legal authority, without conſent oi 
parliament, is illegal. 


Havixs enquired into the authority by which 
the ſtatute law is made, and ſhewn the manner in 
which acts of parliament are made, we ſhall ar 

cake 
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take notice of their different kinds, and point 
out ſome general rules with regard to their 
conſtruction. 

Statutes are either general or ſpecial; that is, they 
are either public or private. 


A general or public act is an univerſal rule that 8, Ce. 138. 
regards the whole community ; and of this the courts 
of law are bound to take notice judicially and ex 
officio, without the ſtatute being particularly plead- 
ed, or formally ſet forth by the party who clans an, 
advantage under it, Although the words of a 
ſtatute be particular, yet if the intent be general, 
it is a public ſtatute (a); and on the contrary, if (a) 10. Co. 105. 


the intent be particular, it ſhall, notwithſtanding 


* the words are general, be deemed a private 

* ſtatute (H). A ſtatute which concerns the king 1s a (5) Ploud. 

- WF public ſtatute ; for every ſubject has an intereſt in? 

the the king, who is the head of the body politic (c). en 
1 Thus, for inſtance, the 13. & 14. Car, 2. c. 12. 3 1 
RECITES, that divers miſchiefs to the public had 

10 ariſen for want of a proper regulation of the 


* poor, and EN Ars, that a workhouſe ſhall be 
erected in the county of AMddleſex; and yet this 


1 has been determined to be a public act, for it Rex v. Paulin, 


concerns the community at large, that a ſtop _— 


+ Wh ſhould be put to ſuch miſchiefs, and the acts 
F provide a remedy for ſuch miſchiefs in the county 
/ of Middleſex. So alſo the 13. Eliz. c. 10. to pre- 
vent ſpiritual perſons from making leaſes for longer . Bl. Com. 86, 
o time than twenty-one years, or three lives, 1s a 
public at; it being a rule preſcribed to the 
whole body of ſpiritual perfons in the nation : 
but an act to enable the biſhop of Chefter to make a 
ch leaſe to A. B. for fixty years, is a private act. A 

ſtatute, however, may be public in one part and 
private in another (d). 


ol ( 12. Mod. 249. (13 Rep. 569. where it was at length 
1% Co. 57. Plow. 65. Hob. 227. determined, that the 23. Hen. 6, 
Sid. 24. Skin 429. Ld. Raym. c. 9. relating to bail bonds, is a 
þ 120. 390. 09. And ſee the caſe public act. 
of Samuel v. Evans, 2. Torm 


* M 2 2. Special 
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2. Special or private acts are rather exception; 
than rules, being thoſe which only operate upon 
particular perſons or private concerns. Thus, 2 
4. Co. +5, before oblerved, a ſtatute which concerns only 4 
-* "3p Ab. certain ſpecies of ſpiritual perſons, as the biſhops; 
Cro. Jac. 212. OT an individual of a certain ſpecies, as a pu: 
2. Mod. 57. ticular biſhop; is a private ſtatute : and in many 
Den 65 ſtatutes, which would otherwiſe be deemgd privat 
yer, 119+ x | | 

acts, there is a clauſe by which they are declared 

to be public ſtatutes. 
STATUTES, allo, are either declaratory of the 
Common Law, or remedial of ſome defects therein, 
3. DECLARATORY STATUTES are, where the 


old cuſtom of the kingdom is almoſt fallen into 


dilute, or become diſputable; in which caſe the 
parliament has thought proper in pefpetuum rei tgl. 
monium, and for avoiding all doubts and ditficulues, 
to declare what the Common Law is. 

4. REMEDIAL STATUTES are thoſe which ate 

4 made to ſupply ſuch defects, and abridge fuch 
ſuperfluities in the Common Law, as arite cither 
from the general imperfection of all human laws, 
from change of time and circumſtances, from the 
miſtakes and unadviſed determinations of unlearned 
judges, or from any other cauſe whatſoever. 

Axp this being done, either by enlarging the 
Common Law where it is too narrow, or by 
Fraining where it is too lax and luxuriant, hath 
occaſioned another tubordinate diviſion of remediz. 
acts of parliament ; as 

5. ENLARGING STATUTES. Thus, to inſtance 
in the caſe of treaſon, clipping the current coin ct 
the kingdom was an offence not ſufficiently guarded 
againſt by the Common Law; therefore it vas 
thought expedient by 5. Elis. c. 11. to make It 
high treaſon : fo that this was an enlarging 
ſtatute. 

6. REITRATNING STATUTES. Thus, at Common 
Law, all Spiritual Corporations might leafe out 
their eſtates for any term of years, until they wet? 
prevented by the 13. Elis. c. 10. This therefore vas 
2 reſtraining ſtatute. 

Oth 
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Other denominations have alſo been given to. Co. 64. 
ſtatutes from the different manners in which they 

are penned ; ſome of them bcing called ArFiR- 
MATIVE STATUTES, and others NEGATIVE 
STATUTES. 

So, alſo, wherever an act cf parliament im- See Douglas, 
poſes a penalty or inſlicts a puniſhment, that is 7% "A 
called a PENAL STATUTE : and as a ftatute may 1220. 
be public as to one part, and privete as to another; 
ſo, alſo, it may be remedial in one part, and peat 
in another. 

The conſtruction of acts of parliament 1s found- 1. Bl. com. 
ed upon this general rule: That Neu Statutes are 1. 4s. 
to be expounded liberally, and Pezai Statutes are to — 55 


be conſtrued ſtrict ly. | 

When the liberal conſtruction is to prevail, the Hob. 346. 
Judges, with whom alone the power of conſtru— 5 
ing ſtatutes reſides, are to conſider the old late, the | 
miſchief, and the remedy ; that 1s, how the Common 
Law ſtood at the making of the act; whatthe miſchief 
was for which the Common Law did not provide; 
and what remedy the parliament hath provided to Co. Ir. 11. 42. 
cure this miſchict; and are fo to conſtrue the act as “-A-. Com. or. 
to ſuppreſs the miſchief and advance the remedy. 

The following ſeem to be the moſt general 
rules upon this ſubject : 

1. An Affirmative Statute does not take away the 2- Inſt. 200. 
Common Law, and the party may make his 88 a 
— proceed upon the ſtatute, or at the Sta. 1123. ? 

ommon Law. 

2. A Negative Statute completely takes away Bro Parl. pl. 
the Common Law, fo that it cannot afterwards be &,;. Elis. 86. 
made ule of upon the ſame ſubject. 3. Term Rep, 
3. Words and Phraſes, the meaning of which ; Bac. Abr. 
in a ſtatute has been aſcertained, are, when uſed 644. 
in a ſubſequent ſtatute, to be underſtood in the 
lame ſenſe. Thus, where the 23. Her. 6. ſays the 
ſheriff may take bail, the Judges conftrued it to 
mean /hall take bail; and theretore where a perſon Salk. 60g. 
was indicted for diſobeying the 14. Car. 2. c. 12. 
which enacts that overlcers may make a rate, and 
an exception was taken that the act did not require 
them to do it, the Court over-ruled the exception. 
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Plowd. 36. 4. In the conſtruction of one part of a ſtatute, 
a os every other part ought to be taken into conſider. 
Ld. Ray. 77. tion; but the title of a ſtatute is not to be regarded 
in conſtruing it, becauſe this is no part of the 
ſtatute : the preamble, however, muſt be con- 

ſidered, for it is a key to open the minds of the 

8. Mod. 3.144- makers as to the miſchiefs which are intended to 
ple dn, he remedied ; but this rule muſt not be carried 
520. o far as to reſtrain the general words of the enat. 
"A Rep. ing clauſe to the particular words of the pre. 
amble; although ſtrong words in the enacting 


Cowp- 543- part of a ſtature may extend it beyond the 


preamble. 
1. Co. 47. 5. A ſaving in a ſtatute which is repugnant to 
te. Mo: 115. the purview of It, is void; but the purview may be ce: 
qualified and reſtrained by the ſaving. ter 
1.4. Ray.1028, 6. If divers ſtatutes relate to the ſame thing, ſex 
Doc gl. zo. they ought all to be taken into conſideration in BR 


conſtruing any one of them; for all ſtatutes 
in pari materid are to be conftrued as one law, 


tr. Co. 63. 7. Ifa ſtatute that repeals another is itſelf after. Be 
4. Iuſt. 325- wards repealed, the firſt ſtatute is hereby revived, fot 
4. Int. 43. Without any formal words for that purpoſe. m: 
8. Acts of parliament derogating from the power th 

t. El. com. gi. of ſubſequent parliaments, are not binding. th 
9. Acts of parliament that are impoſſible to be A. 

performed, are of no validity; and if there ariſe di 

out of them collaterally any abſurd conſequences, ot 


. Term Rep. maniteſtly contradictory to common reaſon, they 

zabe are, with regard to thoſe collateral conſequences, pe 
void; but when the words of a ſtatute are 
doubtful, general uſage may be called in to explain ty 
them, - Bl 
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CHAPTER THE FIFTH. 


The Places ſubjet to the Laws of England. 


„ Muxicir AL Laws of England do not by 
the Common Law extend either to Hales, | 
Scotland, Ireland, the Je of Man, the Iſlands of | 
Jerſey, Guernſey, Sark, Alderney, and their appen- | 
dages, or to the more diſtant dependencies on the | 
mother country, but are confined to the zerritory of 
England only. Cuſtom however in ſome — bag 
ces, and the legiſlature in many others, have ex- 
tended theſe laws in a greater or leſs degree to the 
ſeveral places which form the empire of GREAT 


BRITAIN. 


_—— 


1. ENGLAND comprehends not only Wales and 1. Bl. Com. 
1. Berwick, but alſo part of the main or high ſeas; C Lin ate [ 
d, for thereon the Admiral hath juriſdiction. This Finch, 58. 
main ſea begins at the low water mark; but between | 
J the high water mark and the low water mark, where | 
the ſea ebbs and flows, the Common Law and the 
Admiral hath diviſum imperium ; an alternate juriſ- 
diction: one upon the water when it is full ſea, the 
other upon the — when it is an ebb. 
England is divided into an eccleſiaſtical and tem- 


poral ſtate. 

Tat EccLEslASTICAL STATE is divided into 
wo archbiſhopricks or provinces, viz. CANx TER. 
BURY and YoRK. Each archbiſhop has within his 
province ſuffragan biſhops of every dioceſe. The 
archbiſhop of Canterbury hath under him twenty-one 

ſhops ; ſeventeen of ancient foundation, and four 
more founded by king Henry the eighth out of the 
ruins of diflolved monaſteries, viz. Glouceſter, 
Briftol, Peterborough, and Oxford (a). 


(a) And the remaining biſhop- Hereford, Worcefler, Bath and 
nicks within this province are of Wells, Saliſbury, Exeter, Chi- 
courſe London, Winchefter, Ely, chefter, Norwich, Saint David 83 
lincoln, Rocheſter, ä Landaff, and St. Aſaph. 
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The archbiſhop of rk hath under him, within 
his province, four ſuffragans, wiz. the biſhop af 
the county palatine of Cheſter, he biſhop ot the 
county palatine of Dur bum, the biſhop of Car, 
and the biſhop of the Je of Man. 

Every province is divided into two dioceſcs; 
every dioceſe into archdeaconrics, whereof there 
are ſixty in all; every archdeaconry into deaneries; 
and every deanery into pariſhes ; but there are ſome 
places that arc extra parochial, 

A Province is the jurifdiction of an archbiſhop; 
A DiocssE is the circuit of every biſhop's juril- 
diction ; AN AKCHDEACONRY is the circuit of the 
archdeacon's juriſdiction, as a DEANERY is that of 
a rural dean; and A PARISH is that circuit of 
ground in which the ſouls under the care of one 
parſon or vicar do inhabit. | 

Taz TEMPORAL STATE is divided into Counties; 
thoſe Counties into Hundreds; and the Hundreds 
into Tithings or Towns, 

A Couxrty {(Comitatus d comitando, from accom- 
panying together, particularly at the aflizes and 
ſeſſions held for the county; or, as fome ſay, d com. 
tando principem ), or SHIRE, is 4 certain circuit or 
part of the kingdom governed by an yearly officer 
called a Sheriff, or Shire Reeve, under the king; 
tor a county cannot be without a ſheriff, The king 
by his letters patent may make a county with its 
two courts, the Town and Coν Curt; and that no 
part ſhould be exempt from the authority of the 
ſherifk, every parcel of land lies in ſome county. 
Every county is, as it were, an entire body by 
itſelt; fo that, regularly, an inqueſt or jury thall 
not take notice of any thing done in another 


county. The number of counties in England and ca 
Males have been different at different times: at cc 
preſent there are FoRTY in Eugheud and TWELVE eX 
in //al:s. Three of theſe counties, Chefter, Do- 

ham, and Lancaſter, are called Counties Palatine : ar 
the two former are ſuch by preſcription, or im— a 
memorial cuſtom : the latter by creation. Counties 

Palatine are fo called d Palatio, becauſe the owners a 


thercof, the Earl of Cheer, the Biſhop of Dyrbam, n 


and 
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the Duke of Lancaſter, had in theſe counties Jara Bratton, bk. 3. 


Regalia as fully as the King hath in his palace; e. 8. f. 4. 
Regalen poteſtutem in omnibus. By 27. Hen. 8. c. 2. 

and 14. Eliz. c. 6. theſe powers of the owners of 
Counties Palatine were abridged, though ſtill all 

writs are witneſſed in their names, and all forfeit- 

ures for treaſon by the Common Law accrue to them. 4: Inf 205. 
Of theſe three counties, Durham is now the only 

one remaining in the hands of a ſubject; for Cheftcr 

was united to the crown by Henry the third, and has 

ever fince given title to the king's eldeſt ſun; and 
Lancaſter, the property of Bolingbroke, fon of John 

of Gaunt, was [Aron to the crown by the attain- 

der of his deſcendant Herry the fixth, during the 
ſtruggles between the Houſes of J, and Lancaſter, 

Some cities and towns corporate alſo are counties 4. nog. 277. 
of theniſelves, as London, York, Canterbury, Nor- 
wich, Worceſter, &c. . 

A HuxpReD was fo called, becauſe it was origi- Co. Lit. 168. 
nally the juriſdiction of ten tithings, or au Hu- — 
geed families, dwelling in ſora neighbouring towns. 3. Mod. 199. 

The people who live in a Hundred are called 
Hundredors; and theſe Hundreds continue to this 
day, to ſome purpoſes; but their juriſdiction 
is in general transferred to the County Court, 
except indeed thoſe which were formeriy annexed 
to the crown, and have been granted to great men 
in fee, and ſo remain in nature of a franchiſe, and 
have return of writs; and in theſe franchiſes or 4. Int. 265. 
liverties the ſheriff cannot meddle by his ordinary *, Vent. 396. 
authority, but all grants made ſince the 14. Edt. 3, 
c. 9. of bailiwicks of Hundreds, except ſuch as 
then were of eſtates in fee, are void. In ſome of 
the more northern counties, the Hundreds are 
called Fapentekes, Rapes, Ridings. There is a chief 
conſtable, and a bailiff of every Hundred, to 
execute the orders of the ſheriff, juſtices, &c. 

A Town, Villa or Vicus, was a precinct 
antiently containing ten families, upon which 
account they are ſometimes called Tithings. Theſe 
lithings are ſaid to have had each of themoriginally C, Li. is 
a church and celebration of divine ſervice, ſacra- ; 
ments, and burials; though that ſcems to be 

rather 


I LI. Com. i I bY 


1. Bl. Com. 14. 
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rather an eccleſiaſtical than a civil infſtitutiq, 
The word Toon, or Vill, is indeed, by the alteratim 
of times and language, now become a generici 


term, comprehending under it the ſeveral ſpecit is Ct 

of Cities, Boroughs, and Common Towns. c. 2 

A Ciry 1s a town incorporated, which is, a of 

hath been, the ſee of a biſhop; and though the and 

Co. Lit. 109, biſhoprick be diſſolved, as at Meſiminſter, yet fil whit 
it remaineth a city. king 

A Borovcn is now underſtood to be a town, and 
co. Lit. 109. either corporate or not, that ſendeth burgeſſes u as b 
Fön, 30, Parliament. the 
1. Vent. 3. There are alſo other towns, which are neither * 
cities nor boroughs ; ſome of which have the pn. be f 
vileges of markets, and others not; but both are t. R. 

equally towns in law. 'To ſeveral of theſe towns I 

there are ſmall appendages belonging, called 

HamLErTs, which are ſometimes under the ſame ; 
adminiſtration as the town itſelf, and ſometimes we” 
governed by ſeparate officers ; in which laſt caſe; 8 
they are, to ſome purpoſes in law, looked upon as of . 
diſtinct townſhips. Towns originally contained but = 
one pariſh and one tithing ; though many of them Do 
now, by the increaſe of inhabitants, are divided ke? 
into ſeveral pariſhes and tithings ; and ſometimes ** 
where there is but one pariſh, there are two or 1 

more vills or tithings. hal 
2. The PRIN IT ALIITY of WALES was Incor- mg 

porated and united to the kingdom of England by of 
27. Hen. 8. c. 26. and all perſons born within the my 
ſaid principality, are thereby admitted to have, one 
enjoy, and inherit, all and ſingular the freedoms, and 
liberties, rights, privileges, and laws of England, 8 

in as full a manner as other the king's ſubjects; of 
and all lands, manors, tenements, rents, rever- ho 
fions, ſervices, and other hereditaments within the ho 
ſaid principality, or within any particular lordſhip, and 
parcel thereof, ſhall be inheritable after the 1] 
Engliſh teaure, and not after any Welſh tennre ; and fent 
that the laws, ordinances, and ſtatutes of the realm yl 


of England for ever, and none other laws, ordi. 
nances or ſtatutes, ſhall be had, ufed, prey 
an 
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and exerciſed in Wales, This ſtatute, which | 
contains a great variety of regulations concerning | 
this principality, too numerous even to abridge, | 
is confirmed by the ſtatute of 34. & 35. Hen. 8. 
Cc. 26. which ordains, that the ſaid principality 
of Wales ſhall be divided into wa. ſhires ; 
and in ſhort reduces it into the fame order in 
which it ſtands at this day, differing from the 
kingdom of England in only a few particulars, 
and theſe too in the nature of privileges (ſuch 
as having Courts within itſelf, wo ym of Bl. Com. og. 
0 


— — F . ‚⏑—«ð——L —— — 


the proceſs of Meſiminſter- hall), and ſome other 3 
immaterial peculiarities, hardly more than are to Dyer, 113. 
be found in many counties of England itſelf. —_— __ 

are 8 Roll. Re + 29- Ld. Ray. 185. 233 · 2+ Burr. $50. $59. 4. Burr» 2418. 

* 3. SCOTLAND continued an entirely ſeparate | 


and diſtinct kingdom, notwithſtanding the ac- 
f ceſſion of king James to the throne of England, Co 
* until the reign of queen Anne; in the fifth year | 


. of whoſe reign, Articles of Union were agreed on | 
th by commiſſioners appointed for that prone by | 
both kingdoms ; which treaty the 


od giſlature | 
ratified by the ſtatute 6. Arn. c. 8. Theſe | 
Articles are twenty-five in number, 

The Firxsr directs, that the two kingdoms 
ſhall upon the iſt May 1707, and for ever after, be 
united into one kingdom, by the name of 
GREAT BRITAIN ; and that the enſigns armorial 
6 of each kingdom, the croſſes of Sr. GROROR i 
and Sr. ANDREW, ſhall be conjoined in all flags, 4 


', banners, ſtandards, and enſigns, both by ſea 
? and land, 

8 SECONDLY, that the ſucceſſion to the monarchy 
0 of the United Kingdom of GREAT Britain, 


after the death of queen Aune, ſhall be and con- 
| tinue to the princeſs Sophia, electreſs of Hanover, 
« and the heirs of her body, being proteſtants (a). 
i Tuixprr, that the United 3 be repre- 
ſented by one and the ſame Parliament, to be 
ſtyled THE PARLIAMENT OF GREAT BRITAIN, 


! (a) See the Act of Settlement, 12. K 13. Will. 3. e. 2. 
; FourRTAHLY, 
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alter 

remal 
25 2 
treat! 
BIT 
conc 
meilt, 
the | 
civil 
out 

alter 
righ 
with 


FovRTHLY, that all the ſubjects of the Unite 
Kingdom ſhall, from and after the Union, lane 
full freedom and intercourſe of navigation t 
and from any port or place within the faid Unit 
Kingdom, and the dominions and plantation 
thereunto belonging; and that there be a cow 
munication of all other rights, privileges, and 
advantages, which do or may belong to the {ub 
jects of either kingdom, except where it is other. 
wife agreed. , 

FIFTHLY, that all ſhips and veſſels belonging 
to Scotland, though foreign built, be derm 
and pals as {hips of the built of Gatar 


BaiTAlN, B 
See 14.Geo. 2 SIXTHLY, that the United Kingdoms ſhall hare SES! 
* the ſame allowances and drawbacks, and be un- and 
der the ſame regulations with reſpect to trade, yas 
Vide 5 Geo. 1. SkvENTHLY, that all parts of the United 
c. 20. and * ſucl 
12. Glo. 1. Kingdoms be liable to the ſame exciſes upon all jut 
c. 4. l ½. excilable liquors. 32 
The Eicuhrn article regulates the importation , 
of ſalt. ſha 
NixTaELY, When England raiſes 2,009,000]. by Foc 
a land-tax, Scotland thall raiſe 48,0001, gul 
The. ſubſequent articles relate to vellums, a 
window taxes, coals, culm and cinders, malt, * * 
By the SIXTEENTH Article, the coin ſhall rer 
be of the ſame ſtandard and value throughout the | 
United Kingdom as in England; and a Mint ſhall * 
be continued in Scotland, under the ſame rule as the 0 
Mint in England. | n 
By the 880 ENTE RN TN, the ſame weights and ch 
meatures hall be uſed as are now eſtabliſhed in 0 
Eagland; and ſtandards of weights and mcaſure, 
thall be kept by thoſe burghs in Scotland, to whom 
the keeping of ſuch ſtand acds do belong. 
By the Ei64TEEXTH; the laws concerning b 
the regulation of trade, cuſtoms, and ſuch excites 1 
to which Scotland is by virtue of this treaty to be | 
e 
liable, ſhall be the ſame in Scotland as in England; ; 


and that all other laws in uſe within Sco!lond, di 
7 after 
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alter THE UNION, and notwithſtanding thereof, 
remain in the ſame force as before (except ſuch 
as are contrary to, and inconſiſtent with this 
treaty), but alterable by the Parhament of GREAT 
BaITAIxXH; with this difference betwixt the laws 
concerning public right, policy, and civil goveru- 


con. 
ad ent, and thoſe which concern private right—That 
ſub. the laws which concern public right, policy, and 


cirii government, may be made the fame through- 
out the whole United Kingdom ; but that no 
alteration be made in laws which concern private 
right, except for evident utility, of the ſubjects 
within Scotland. 


By the NINETEENTH Article, THE Coukr oF 
Sz8$10N, or College of Fuſtice, all after the Union, 
and notwithſtanding thereof, remain in all time 
coming within Scotlaud, as it is now conſtituted by 
* the laws of that kingdom, ſubject nevertheleſs to 
ſuch regulations for the better adminiſtration of 
juſtice, as ſhall be made by the Parliament of 
GREAT BRITAIN. | 

This Article then goes on to direct, that none 
ſhall be appointed Lords of Seſſion but Scotch Ad- 
by rocates of five years ſtanding ; and proceeds to re- 
gulate the other appointments of the ſeveral Courts. 


Ns . 8 ; 

* The two ſubſequent Articles ordain, that the 
heritable offices and royal burghs of Scotland ſhall 

* remain as before, notwithſtanding the Union. 

the 

ll By the TwzxTy-SEcoxD, of the Peers of Scotland 


at the time of the Union, Sixteen ſhall be the number 
to fit and vote in the Houſe of Lords; and Forty-five 
* the number of the repreſentatives of Scotland in 

the Houſe of Commons of the Parliament ot 


- Great Britain. 
Mi By the TwENTY-THIRD, the Sixteen Peers ſhall 
have all privileges of Parliament; and all Peers 
= of Scotland ſhall be Peers of Great Britain, and raux 
by next after thoſe of the ſame degree at the time of 
be the Union, and ſhall have all privileges of Peers, 
1 except ſitting in the Houſe of Lords, and voting 
* on the trial of a Peer. 


The 
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The TwENTY-FouURTH Article concludes the 
treaty, by regulating the manner in which the 
great ſeal of England ſhall be altered, the ſeal d 
Scotland uſed, the privy ſeal continued, and the 
REGALIA of Scotland and records of Parliament 
preſerved. 


By 5. Ann. c. 5, THE CHURCH OF SCOTLAN) 
and the four univerſities of that kingdom are 
eſtabliſhed for ever; and all ſucceeding ſovereign 
are to take an oath inviolably to maintain the 
ſame. 

By 5. Ann. c. 6. the Act of Uniformity of 13, Eli. 
c. 4. and 13. Car. 2. c. 10. except as the ſame had 
been altered by Parliament at that time, and all 
other Acts then in force for the preſervation of the 
Cuuxch or ENGLAND, are declared perpetual; 
and it 1s ſtipulated, that every ſubſequent King 
and Queen ſhall take an oath inviolably to main- 
tain the ſame within England, Ireland, Wales, and 
the town of Berwick upon Tweed, 
And it is enacted, that theſe two Acts ſhall for 
ever be obſerved, as fundamental and effential 
conditions of THE UNION,” 


«c 


22.Edw.4.c.s, 4. TE Town or Berwick veon TWEED was 


+. Bes originally part of the kingdom of Scotland; but i 


Hale's Hiſt. of was ceded by Edzward Baliol to king Edward the 
C.L.183. third, and is now clearly part of the realm of 
— England, being repreſented by burgeſſes in the 

Houſe of Commons, and bound by all Acts of 


the Briti/h Parliament, whether 2 named 
0 


or otherwiſe. It hath, however, ſome local pecu- ch 
liarities, derived from the ancient laws of Scotland, 1 
The king's writs, or proceſſes of the courts of 5 
Weſiminfler, do not uſually run into Berwick, any F 
Cro. Jac. $23. more than the principality of Males; but all pre- i 
2. Rell. Ab. rogative writs, as thoſe of mandamus, prohibition, : 
"445 habeas corpus, certiorari, Sc. may iſſue to Berwick, : 
2 Burr. $34. "Tr r 
See the as well as to every other of the dominions of the | 
1. Geo · 1. c. 4. crown of England: and indictments and other 
local matters ariſing in the town of Berwick, may 


be tried by a jury of the county of Northumberland. 
„ 5. IRELAND 
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5. IRELAND is a realm diſtinct from ENGLAND, + Ioſt. 349- 
but part of the dominions of the crown of GREAT * 
BaITA IX. The ſtyle of the King, until the 33d 
year of the reign of Henry the eighth, was no I. Com. 9g. 
other than Dominus Hiberniz, Lord of Ireland; 
but by the ſtatute 35. Hen. 8. c. 3. the title of 
Ki xo is aſſumed and recognized. The Tri/h were 
originally governed by what they called the Brebon 
Law, ſo ſtiled from the Iriſb name of Judges, who 
were called Brehons : but in the reign of Edward 
the third, this law was formally aboliſhed, and 
8 the laws of _—_ received and ſworn to by the 

Iriſh nation. But although the Common Law was 
made the rule of juſtice, yet as Ireland was a 
diſtinct dominion, and had Parliaments of its own, 
no Engliſh ſtatutes made ſubſequent to the 12th of 
king John, the time when the Engliſh laws were 
firſt introduced, were held to extend to Ireland, 
unleſs it were ſpecially named or included under 
general words, ſuch as “ within any of the King's 
* dominions.” But the 1ri/þ nation being exclud- 
ed from the benefit of Engliſh ſtatutes, were de- 
prived of many good and profitable laws made 
tor the improvement of the —— Law; and it 
was therefore enacted by the Ii Parliament, 
11, Eliz. c. 38. that all Acts of Parliament before 
made in England, ſhould be of force within the 

realm of Ireland. 
| By the Exglifh ſtatute 6. Geo. 1. c. 5. it is RE- 
CITED, that the Houſe of Lords in Ireland had of 
late, againſt law, aſſumed to themſelves a power 
and juriſdiction to examine, correct, and amend, 
the 2 and decrees of the Courts of Juſtice 
in Ireland; and therefore, for the better ſecuring 
of the dependency of Ireland upon the crown of 


a 


$ 

_ 4 

1 Great Britain, 1T 18 ENACTED, That the ſaid king- 1 
e. dom of Ireland hath been, is, and of right ought 6 
n, to be, ſubordinate unto and dependent upon the 1 
, imperial crown of Great Britain, as being inſepa- | 
ie rably united and annexed thereunto ; and that the | 
er King's Majeſty, by and with the advice of the \ 
y Lords ſpiritual and temporal, and Commons of 1 


J. Great 
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Great Britain in Parliament aſſembled, had, hath, 
and of right ought to have, full power and aut!;, 
rity to make laws and-ſtatutes of ſufficient (1; 
and validity to bind the Kingdom and people c 
treland. AND THAT the Houte of Lords of Ile 
have not, nor of right ought to have, any find. 
diction to judge of, athrm, or reverſe any Tuco. 
ment, ſentence, or decree, given or made in any 
court within the faid kingdom. Ax DP Tjar ll 
proceedings betore the ſaid Houle of Lords, upon 
any ſuch judgment, ſentence, or decree, ſhall he 
null and void. 

But by the 22. Geo. 3. c. 53. the ſeveral matter; 
and things contained in the above ſtatute ar: 
repealed. And by the 23. Geo. 3. c. 28. it 13 
RECITED, that doubts had ariſen whether the {ail 
repeal was ſufficient to ſecure to the pcople «f 
Ireland the rights claimed by them, to be bound only 
by laws enacted by his Majeſty and the Parliament 
of that kingdom, in all cafes whatever, and to 
have all actions and ſuits at law or in equity, which 
may be inſtituted in that kingdom, decided in hi 
Majeſty's courts therein finally and without 
appeal from thence: and therefore, for removing 
all doubts, IT 1s ENACTED, That the faid right 
clauned by.the people of Ireland, to be bound only 
by laws enacted by his Majeity and the Parliament 
of that kingdom, in all caſes whatever, and to have 
all actions and ſuits at law or in equity, which 
may be inſtituted in that kingdom, decided in his 
Majeſty's courts therein finally and without appeal 
from thence, ſhall be, and is declared to be, eſta- 
bliſhed and aſcertained for ever; and ſhall at no 
time hereafter be queſtioned or queſtionable.— 
AND FURTHER, that no writ of error or appcil 
mall be received or adjudged, or any other pro- 
ceeding be had by or in any of his Moaictty's 
courts in this kingdom, in any action or ſuit a. 
law or in equity, inſtituted in any of his Majeſty“ 
courts in the kingdom of 1:cland; and all ſuch 
writs, appeals, or proceedings, are declared null 
and void. 


Tur 
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Taz IsLE of MAN is a diſtin& territory from Bl. Coms i0g. 
England, and is not — by our laws: 
neither doth any Act of Parliament extend to it, 
unleſs it be particularly named therein. It was 
antiently governed by its own Lord, who was 
called THE KixG of the Ifland, and had a crown of canis on 
gold, but he was ſubject to the King of England. 23 
In the eighteenth year of Edward the firſt, it was 7 3 
ranted to Watter de Huntercomb, and afterwards 
by Edward the ſecond to T. Saveſton, and then to 
H. de Bellomonte. In the year 1393, William Lord 4. lng. 283. 
S:rope purchaſed it of Lord Montacute, and in the 
ficſt year of Henry the fourth forfeited it for high- 
treaſon. The King, three years afterward, grant- 
ed the Ifle of Man, and all the Iſles belonging 
thereto, to Henry Earl of Northumberland, by whole 
attainder it came again to the King ; who regranted 
it to Sir John Stanley for life, with remainder to 
him and his heirs (a). Sir John Stanley was (a) Granted 
the grandfather of Henry, lord chamberlain to by parent un- 
Henry the ſixth, and by him created Lord Stanley. $61, daded 6. 
Henry Lord Stanley was grandfather to Thomas, April, 3. H. 4. 
created by Heary the ſeventh Earl of Derby, to him 3 
and the heirs males of his body. Upon a doubt Statutes, p. 50. 
which aroſe in the reign of Queen Elizabeth con- 
cerning the validity of the original pen; the 
Iſland was ſeized into the Queen's hands, and 
afterwards various grants were made of it by James 
the firſt; all which being expired or ſurrendered, 
al it was granted a-freſh in 7. Fac. 1. to William Earl i yo, 
| of Derby, and the heirs males of his body, with re- 
mainder to his heirs general; which grant was 
the next year confirmed by Act of Parliament, 
with reſtraint of the power of alienation by the ſaid 
s Earl and his iflue male. In the year 1735, James 
; Earl of Derby, the laſt of the male line of Earl 
William, deviſed the Iſle of Man to Sir Edward 
Hanley, who afterwards ſucceeded to the title of 
Earl of Derby; but this alienation being void by 
the reſtraint of the Act of Parliament, the Iſle of 
Man deſcended to James Duke of Athol, as right (Afterwards 
heir of James Lord Stanley (b), being his great- Kal of Derby, 


grandſon, by Charlotte ** third daughter. oy ns pn 


M caſhire, 1651» 
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By the ſtatute 5. Geo. 3. c. 26. upon the paymer 
of 70,0001. to Sb Duke of Athol, and Charly 
Ducheſs of Athol, his wife, Baroneſs Strange, to he 
laid out and employed in the manner there mer. 
tioned, the Iſland, Caſtle, Pele, and Lordſhip d 
Man, and all the iſlands and lordſhips to the ail 
Iſland of Man appertaining, together with the 
royalties, regalities, franchiſes, liberties, an! 
{ea-ports to the ſame belonging, and all other the 

. hereditaments and premiſes compriſed in the 
ſeveral grants, and every and any of them, ſhal 
be, and they are hereby unalienably veſted in th; 
crown. PRoviDED, that nothing in this At 
ſhall be conſtrued to veſt in his Majeſty, his heirs 
or ſucceſſors, the patronage of the biſhoprick d 
the {aid Iſland of Man, or of the biſhoprick d 
Sodor, or of the biſhoprick of Sodor and Man, or 
the * of advowſon, patronage, 1 
&c. of or to any eccleſiaſtical benefices hatſo- 
ever; or the landed property of the Athol family 
their manerial rights and emoluments (a). 


3 JERSEVY. This iſland was originally parcel & 
HY —-..the Duchy of Normandy, and with that united to 
the realm of Ergland by Henry the firſt, after the 

conqueſt of Robert his brother; and although 

1 d Ray.14zs, Normandy was afterwards loſt by king Fas ard 
that loſs confirmed by Henry the third, yet the 

Wand of Ferſey continued part of the domiaicn, 

though not originally parcel of the realm of England, 

Jer is governed by its own laws and cuſtoms, 

and the King's writ does not run there; and 

therefore the Royal Court there cannot tran{mit 2 


cauſe to the King for difficulty, but muſt procecc 
to judgment. 


(a) Some ' ſuppoſed miſtakes c. 30. 5. Geo. 3. c. 39. 5. Geo. ;. 


having taken place reſpecting the c. 43. 6. Geo. 3. c. 50. 7. Geo. g. 


fale of the Illand under this AQ, c. 48. 11. Geo. 3. c. 52, 12. Geo. . 
his Grace the preſent Duke of c. £8. tor regulations reipetiing 


Athol is now endeavouring to trade to the Iſle of Man. 
relcind the ſale.—Sce 5. Gee. 3. 


GUERNSE) 
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GUenNSEY was alſo united with Normandy to the 4. Com. Dig 


t crown of England during the reign of Henry the 264. 

to le firſt, and is governed, like Fer/ey, by its on laws, 

by. which are in general founded upon the cuſtoms of 

pt Normandy. h 

e laid 

u the Sakk, ALDERNEY, and their appendages were .. Bl. com. 
ang alſo parcel of the Duchy of — and 97: 

r the were united to the crown of England by the firſt 

Ar Princes of the Norman line. 

i the Tax IsLE or W1cHT 1s part of he county of Callis, 11. 
Ac Hampſhire, and governed by the laws of England. 74 1 


265. 
TnztPLANTATI1ONS alſo, or Colonies eſtabliſhed ca. Pad. 31. 
by the Mother Country, belong to the crown and 4, Com. Pig. 
kingdom, and are part of their dominion ; the ©” 
inhabitants there are within the King's allegiance, 
and ſubject to the laws of England. | 
But with reſpe& to the Bririſh Plantations in 
America, it is recited by the 22. Geo. 3. c. 46. 
that it is eflential to the intereſt, welfare, 
and proſperity of Great Britain, and of the 
1 * Colonies and Plantations of New Hampyhire, 
Me * Maſſachuſetts Bav, Rhode Iſland, Connecticut, New 
80 Jort, New Ferſey, Pennſylvania, the Three Lower 


„ * Counties on Delaware, Maryland, Virginia, 
. * North Carolina, South Carolina, and Georgia, in 
5 * North America, that peace, intercourſe, trade, 


s *and commerce, ſhould be reſtored between 
" them: Wherefore, and for a full maniſeſtation 
d * of the earneſt wiſh and deſire of his Majeſty and 
, * his Parliament to put an end to the calamities 
0 * of war, be it enacted by the King's moſt ex- 
* cellent Majeſty, by and with the advice and 
* conſent of the Lords ſpiritual and temporal, 
* and Commons, in this preſent parliament 
* afſembled, and by authority of the ſame, that 
* it ſhall and may be lawful for his Majeſty to 
* treat, conſult of, and conclude, with any 
* Commiſſioner or Commiſhoners, named or to 
be named by the ſaid Colonies or Plantations, 


or any of them Oy; or with any _ 
2 


— 
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cc 
cc 
o 


or bodies corporate or politic, or any Afﬀemhly 
or Aſſemblies, or deſcription of men, or an 
perſon or perſons whatſoever, a peace or a tru 
with the ſaid Colonies or Plantations, or any d 
them, or =y part or parts thereof; any lay, 
act or acts of parliament, matter, or thing, t 
the contrary in any wiſe notwithſtanding. 

* And, in order to obviate any impediment, 
obſtacle, or delay, to the carrying the inten. 
tion of his Majeſty and his Parliament int 
effect, which might ariſe from any act or a4; 
of parliainent affecting or relating to the ſz 
Colonies or Plantations, be it further enacted 
by the authority aforeſaid, that, for the cos. 
cluding and eſtabliſhing of a peace or truce 
with the ſaid Colonies or Plantations, or any 
of them, his Majeſty ſhall have full power and 
authority, by virtue of this act, by his letter 
patent, under the great ſeal of Great Britain, 
to repeal, annul, and make void, or to ſuſpend, 
for any time or times, the operation and effec 
of any a& or acts of parliament which relate 
to the ſaid Colonies or Plantations, or any ot 
them, ſo far as the ſame do relate to them, 
or any of them, or any part or parts thereof, 
or any clauſe, proviſion, or matter therein 
contained, fo far as ſuch clauſes, proyition:, 
or matters relate to the ſaid Colonies or Plan- 


tations, or any of them, or any part or parts 
- therpot.”* 


A 
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As to any foreign dominions which mar 
belong to the perſon of the King, by heredi- 
tary diſcent, by purchaſe, or other acquiſition, 
as the territory of Hanover, and his Majelty's 
other property in Germany; as theſe do not in 
any wife appertain to the crown of theſe king- 
doms, they are entirely unconnected with the 
Laws of Eugland, and do not communicate with 
this realm in any reſpect whatſoever. 
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CHAPTER THE SIXTH. 


The Objects of the Laws of England. 


*. objects of the Laws of England being, as 
we have already obſerved, the preſervation 
of men's perſons and properties from civil injuries 
and criminal violence, we ſhall divide this Chap- 
ter into four Sections, under which we hall 
reſpectively treat of, iſt, perſons; 2d, property; 
za, civil injuries; and ꝗthly, crimes and mifde- 
meanours. 


I. Of Perſons in their natural Capacities. 


PensoONs are to be conſidered in their natural, 
and in their relative or civil capacities. A perſon 
in its civil capacity is every man or woman; in 
which the law takes notice of its life, ſex, age, 
health, liberty, and reputation. 


1. Lirt begins when an infant ſtirreth in the 3. Inſt. 30. 
womb, 

The birth is uſually at the end of nine ſolar 
months after conception, reckoning thirty days 
to the month : therefore, if a child be born with- 
in nine months, or rather within forty weeks atter 
the death of the huſband of its mother, it is held 
to be legitimate; but there 15 no exact time ro. Jac. 5414 
fixed by law, beyond which if the child be 5 228 | 
born, the law determines it to be illegitimate, but 2 ö 
it ſhall be found by a jury on proper evidence. * Wilt. 340. 
An infant en ventre ſu mere may be ſuppoſed to“ OP 
be born to many purpoſes. A ſurrender to ſuch 
an infant is good; ſo is a deviſe, or a guardianſhip, 
under the ſtatute 12. Car, 2. c. 24. and by 10.& 
11. Mill. 3. c. 16. poſthumous children are enabled 
to take eftates, as if born in their father's life- 

N 3 ume, 
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time, though there be no eſtate limited to trifle 


after the deceaſe of the father, to preſerve con phy 

tingent remainders. chil 

| wit] 

Co. Lit. 8. 29. 2. SEX is mate or female; for an hermaphrodite, nec 

which is both male and female, ſhall be accounts! he 

in Law as of that ſex which moſt prevajls. The nec 

word MAN includes both man and woman; and! not 

Co. Lit. 263. y1RrGIN is included under the denomination of but 

woman. mo 

nec 

3. The Ac of male or female is twenty-one lan 

a years; and it is not material at what hour of the tor 

| Lit. 194 day the birth takes place, for the law does not ml 
La. Ray. 480. admit any fraction of a day. Odd hours allo, 

vous in legal computation, are rejected. an 

A Max hath divers ages to ſeveral purpoſe, lu 

| At tzzelve, he ought to take the oath of allegiance; th 

at fourteen, he may conſent to marriage, chooſe his b) 

| co. Lit. 28. guardian, is ſuppoſed to be at years of diſcretion, ol 

| 135. and if fo, in fact, may make a will of his perſonal el 

| Gilb. Rep. 74+ eſtate ; at ſeventeen, may act as cxecutor; and at th 

twenty-one, may alien his lands, goods, and chattels. I 

Gilb. Rep. 144 A Woman had formerly ſeven ages to Ct 

| i. Ver. 303. 361. ſeveral purpoſes, but now that law is altered, b 

[ At nine years of age, the may have dowry; d 

f at /weive, ſhe may conſent to marriage; at i, e 

| ſkc is ſuppoſed to be at years of diſcretion, mar C 

chooſe a guardian, and make a will of her 4 

perſonal eſtate ; at ſeveatcen, the may act as cxccu- C 


trix; and at one-and-twenty muy alienate her land. 

Before the age of twenty-one, Man or Womas 

is called an infant or minor ; and before ſuch 

age, any deed or other writing made by then | 

Eve me may be avoidcd ; in matters ot fait, either within 
Cro Liz. 30. age or at full age; but if they be matters oi 
$53. record, as ſtatutes, tines, &c. they mult be avoided 
during minority: but if an infant appear by an 
attorney, and a recovery be had againſt him, 
he ſha!l avoid it by writ of error or his full 
B. R. H. 104. age, notwithſtanding he agreed not to bring, 2 
writ of error. Although an infant cannot alien 
any land, goods, or chattels, yer he may buy 
himte 
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himſelf to pay for neceſſaries, as meat, drink, 
phyſic, apparel, inſtruction for himſelf wife 
children and family; but if he enter into a bond 
with 4 penalty for the payment of any of theſe Co. Lir. 192. 


Odite neceſſaries, the bond ſhall not bind him: and if * now — 
UNted he borrows money to buy, or pay a debt for 930. a 
The neceſſaries, and applies it accordingly, he is * Elis. 920. 
and: not liable at law, becauſe he might have waſted it; 218. 354. 
on of but he is liable in equizy, and the lender of the 3 Ack. 324. 


money ſtands in the place of the creditor for Peer. Was. 


neceflaries: or if, after coming of age, he deviſe 
one lands in truſt for the payment of his debts; a debt 
f the for necefſaries, though contracted during his 


minority, is within the truſt. 

An infant defendant is liable to coſts, but not 2. Peer. Wms, 
an infant plaintiff; for any one may commence a f.. 568. 
ſuit in his name as xext friend, or, as it is called in a. Stra. 932. 
the Law French, prochein ami.—An infant is bound 
by all conditions, charges, and penalties in an 
original conveyance, whether he comes to the St. Mert. g. 


ion, 
onal eſtate by grant or diſcent, except that of doubling ©* Lit. 232. 
d the rent for non- payment. — The Law gives an ras 
els, infant capacity to purchaſe or contract, without 
0 conſent of any other; for it is intended for his 
ed, benefit, and the vendee is abſolutely bound by 
Iv; this contract : but the infant at his full age may 
7 either agree to and perfect it, or, without any 
nar cauſe alledged, waive or diſagree to the ſame : 
her and ſo may his heirs after him, if he has not INS 
£ confirmed it, to the commiſſion of crimes, vide poft. 
ar, 4. HxALrn. Under this head are included 3: Bl. Com. 
ch thoſe injuries to which both the body and the ¹,ẽe- 
m are liable. Injuries to the body may be com- 
in mitted by ſelling bad proviſions or wine; or by 
oi exerciſing a noiſome trade, which infects the air; 
N or by the neglect or unſkilful management of a 
n phyſician, ſurgeon, or apothecary.— The law alſo 
l, regards health or diſeaſes of the body, when it 
! allows eſoins or excuſes upon the account of ſickneſs 
a and danger of travelling.—HEALTn with reſpect 
n to the mind, includes the conſideration of, iſt, 


l idiot; 2d, madueſs; 3d, lunacy; 4th, intoxication.— 
. N 4 Ax 


— — 2 — 
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Ax Ip1or is a natural fool, or one of unſound 
mind and memory from his nativity : for if he 
hath any ſpark of reaſon, the Law in its humanity 
will hope that time may reitore him to his perfect 
underitanling, and therefore will not account 
him an idiot or natural fool: but if he hath ng 
ſigns of ſanity, the cuſtody of him and his land; 
are given to the King by the 17. Ede. 2. c. 9. the 
ſtatute de Preregativd Regis, as the general conſer- 
vator of his people, in order to prevent the idiot 
Fitzherbert's from waſting his eſtate, and reducing himſelf and 
Natura Bre- his heirs to poverty and diſtreſs. But whether a man 
17. du 2 eg. is an idiot or not, muſt be tried by a jury of twelxe 
z.Bl.Com-3c3- men. Idiots, and all perſons of aon- ſane memory, 
| are totally diſabled either to convey or purchaſe 
See 11. Geo.3. EXCept ſi» hoi only, for their conveyances and 
8. 20. purchaſes are vide, tho' not actually void (a). 
—A Mapuax is he who loſes his underſtanding 
by grief, hcknels, or other accident. ALU x Arie, 


or uon c0,mp"s mentis, is properly one who has lucid By 
intervals; ſometimes enjoying his ſenſes, and be 
Co. Lit. 246. ſometimes not; and that frequently depending 0 
mg Com. upon the changes of the moon. But under the Dy 
| general name of ox comtos mentis are compriſed, hl 
not only lunatics but madmen, or perſons under C 
frenſies, or who loſe their intellects by diſeaſe; pe 
thoſe that grow deaf, dumb, and blind, not being f 
born ſo; or ſuch, in thort, as are adjudged by the 4 
Court of Chancery incapable of conducting their k 
own affairs, To theſe alſo, as well as idiots, the 1 
King is guardian; but as the Law always imagines / 
theſe accidental mistortunes may be removed, the 
Crown conflitutcs a truſtee to protect their property. ll * 
—Laſtly, a Puuxk ARD is he who by his own 
vicious act Ceprives himſelf of memory and | 


underſtanding for a time. This kind of 10. 


(a) A man is not an idiot if of :ny underflanding, as want- 
he hath any glimmering of reaſon, ing all thoſe ſenſes which furuifh 
fo that he can tell his parents, his the human mind with idcas-— 
age, or the liłke common matters: 1. Bl. Com. 304.—See alſo ente, 
but a man who is horn deaf, d»ymb, page 64, 65. and p 9. MAX12t, 
and blind. is locked upon by the Nemo admittendus eft inſiabliitlule 
Law as in the ſum Fate with an ſcihſum. 
idiot; he being ſoppeſed incapable © 


C omp 0$ 
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ound compos mentis ſhall give no privilege or benefit, 
but what hurt he doth his drunkennets ſhall aggra- 


nity vate. 6 
| By the ſtatute 17. Geo. 2. c. 5. lunatics or mad- 1. Hawk. P. C. 


dun men may be apprehended by warrant of two“ 

1 0 jultices, locked up, and chained if neceſſary, and 

ands paſſed to their legal ſettlement ; but this act has 
been held not to extend to ſuch perſons whoſe 

er- friends are able to provide for them, by applica- 

lot tion to the Court of Chancery, 

and 

Nan 5. LiBxRTY. The perſonal liberty of the 

elke ſubject conſiſts in the power of locomotion, of 

Iv changing ſituation, or removing one's perſon to 

aſe whatſoever place one's own inclination may direct, 

1nd without impriſonment or reſtraint, unleſs by due 

4). courſe of law. By MAGNA CHAR TA, no freeman 

ing ſhall be taken and impriſoned but by the lawful 

10, judgment of his equals, or by the law of the land. 

cid By THE PETITION oF R1Gars, no freeman ſhall 

nd be impriſoned or detained without cauſe ſhewn, 3. Car. 1. c 2. 

ng to which he may make anſwer according to law. 

he By 16. Car. 1. c. 10. if any perſon be reſtrained of 


his liberty, by order or decree of any illega! 
Court, or by command of the King's Majeſty in 
perſon, or by warrant of the Council-Board, he 
ſhall, upon demand of his Counſel, have a writ of 
habeas corpus to bring his body before the Court of 
King's Bench or Common Pleas, who ſhall de- 
termine whether the cauſe of his commitment be 
juſt, and thereupon do as to juſtice ſhall appertain. 
And by Txt HABEAS Corevs AcT, a priſoner 
may have a habeas corpus from any Judge in the 
vacation, returnable immediately (unleſs committed 
4 for treaſon or felony, plainly and ſpecially ex- 
N preſſed in the 3 and upon his being 
brought up, ſuch Judge ſhall diſcharge him upon 
bail (if the offence be bailable), to appear at the 
next enſuing court where the offence is cogni- 
zable : and all perſons committed for treaſon or 
telony who ſhall petition in open court, the firit 
week of the Term, or the firſt day of the Seſſions 


after ſuch commitment, to be brought to trial, 
and 


31. Car-2, e. 2. 
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and who ſhall not be indicted ſome time in ſug 
Term or Seſſion, ſhall, upon motion the laſt du 
of the Term or Seſſion, be let out upon bai, 
unleſs it appear upon oath, that the King 
witneſſes could not be produced that Term c 
Seſſion ; and if ſuch perſon, upon ſuch prayer, 
ſhall not be indicted and tried the ſecond Term 
or Seſſion after commitment, they ſhall be dif 


charged. And leſt this act ſhould be evaded by 

demanding unreaſonable bail or ſureties for the allc 

13 appearance, it is declared by 1. Will. & per 

ary, it. 2. c. 2. that exceſſive bail ſhall not be ſim 

4. Inſt. 359. „ ee confinement of the perſon in any nal 

wiſe is an impriſonment : ſo that keeping a man go 

againſt his will in a private houſe, putting him in an 

the ſtocks, arreſting or forcibly detaining him in an 

Co. Lit. 124. the ſtreet, is an impriſonment. The law favour LI 

2 by, liberty, and gives an action of treſpaſs for falſe im. m. 

ens priſonment, to recover damages ; which, on ſerious hi 

| ; occaſions, is in general very high and exemplary, 00 
| The King cannot ſend any ſubject of Enplaid, 
| againſt his will (a), to ſerve him out of England, 
not even unto Jreland as Lord Lieutenant there, 
| for that would be bani/hment, which none but the 

Leviſlature- can inflict; except in the ſingular 2 

inſtance of preſſing ſailors, upon urgent neceſſity, i 

þ (9) bes Ness: in the time of war (6). But the King, by hi 5 

| — od royal prerogative, may iſſue out his writ ze eral 0 

Law. regnum, and prohibit any of his ſubjects from 0 

(c) F. N. B. 85. going into foreign parts without licence (c); for p 

| this alſo may be neceſſary for the public ſervice, b 

(1 Nl. Com. and ſafeguard of the commonwealth (d). The ] 

108 Law, indeed, ſo much diſcourages unlawful 0 


confinement, that if a man is under dureſs of in- 
Priſonment until he ſeals a bond, or the like, he may 
alledge this dureſs, and avoid the extorted bond. | 
To make imprifonment lawful, it muſt be either | 
by proceſs from the courts of judicature, or by | 


(a) By 31. Car. 2 c. 2+ no Oxernſey, or places beyond the 
ſubject of this realm, who is an ſeas (where they cannot have the 
inhabitant of Exy land, ales, or protection and benefit of the 
Berwick, ſhall be ſent priſoner Common Law), but that all fu" 
into Scotlunt, Ireland, Jerſer, impriſonmenis are illegal, &c- 


warrait 
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»arraxt from ſome legal officer, having authority 

to commit to priſon ; which warrant muſt be in 

writing, under the hand and ſeal of the magiſtrate, 

and expreſs the cauſes of commitment, 1n order 

to be examined into, if neceſſary, upon a habeds 2. Inft. 482. 
corpus; for if there be no caule expreſſed, the 

gaoler is not bound to detain the priſoner, 


6. ReevraTION. The reputation of a perſon Wood's Infti- 
alſo is under the protection of the Law : for 3. Bl. Sem. 
rſons in their natural capacities, abſolutely and 123. to 127. 
imply conſidered, have an intereſt in their good 
name. Injuries affecting a man's reputation or 
good name, fare, 1ſt, by malicious, ſcandalous, 
and ſlanderous woRDs, tending to his damage 
and derogation; 2d, by printing and writing 
LIBELS againſt him; and 3dly, by preferring 
malicious indictments or proſecutions againft 
him; the remedies for which will be ſeverally 


conſidered in the ſubſequent parts of this work, 


II. Of Perſons in their relative Capacities. 


A PersoN in its relative or civil capacity is Wood's Inf. 
either the King or a ſubject, Subjects are either of 19-, | i 
the clergy or laity; of the nobility or commonalty ; © 2 li 
and ſome among the nobility or commonalty are il 
of the military or maritime ſtate, Perſons alſo, in ! 
their civil capacities, may be confidered as | 
public officers, and incorporated bodies ; and laſtly, {l 
in the relative characters of a, and ſervant, \ 
_ and wife, parent and child, guardian and 
ward, 


Tux Kixc is the head of the commonwealth 4. 1,g, 362. 
immediately under Gop, and the only ſupreme 
governor ; and it matters not to which ſex the 
crown deſcends ; but the perſon entitled to it, 
whether male or female, is immediately veſted 
with all the enſigns, rights, and preroga- 
tives of ſovereign power. The King may be 


conſidered with regard to his title, his family, 
: ki 
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his councils, his duties, his prerogative, au 
his revenue. 


1. Tux Kinc's TITLE is hereditary, or deſcendi. 
ble to the next heir, on the death or demile d 
the laſt proprietor ; and as to the particular mode 
of inheritance, it in general correſponds with the 
feodal path of deſcent, chalked out by the Com. 
mon Law, in the ſucceſſion to landed eſtates; 
yet with one or two material exceptions. Like 
them, the crown will deſcend lineally to the 
iſſue of the reigning monarch ; as in them the 
preference of males to females, and the right gf 
primogeniture among the males, are ſtrictly ad. 


hered to. Like them, on failure of the male . 
line, it deſcends to the iſſue female: but it deſcends — 
to the eldeſt daughter only and her iſſue; and not, 7 
as in common inheritances, to all the daughters f 
at once. The doctrine, alſo, of repreſentation | 
prevails in the deſcent of the crown, as it doth in lf crc 
other inheritances; whereby the lineal deſcendant; on 
of any perſon deceafed itand in the ſame place WI dis 


as their anceſtors, if living, would have done. 
And laitly, on failure of lineal deſcendants, the Ki 
crown goes to the next collateral relation of the 
late King, provided they are lineally deſcended g. 
from the blood royal; that is, from that royal 


ſtock which originally acquired the crown. But £ 
herein there is no objection (as in the caſe of of 
common deſcents) to the ſucceſſion of a brother, W 
an uncle, or other collateral relation of the half oy 


blood. The doctrine of hereditary right, hov- 
ever, does by no means imply an indefeaſiblt K 
right to the throne ; for it is unqueſtionably in 


the breaſt of the ſupreme legiſlative authority o 0 
this kingdom, the King and both Houſes oi 5 
Parliament, to defeat this hereditary right, and 9 
by particular intails, limitations, and proviſion, t 
to exciude the immediate heir, and to veſt the 8 
inheritance in any one elſe; but, however the ( 
crown may be limited or transferred, it {till re- R 
tains its deſcendible quality, and becomes here- | 
ditary in the wearer of it. Hence, in our Las, \ 


the 
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> and he King is ſaid never to die in his political 
capacity; - though, in common with other men, 


Ihe is ſubject to mortality in his natural; becauſe, 


_ immediately upon his natural death, the King 
mode MW furvives in his ſucceſſor: for the right of the 
the crown veſts eo inſtanti upon his heir; either the 
Con þeres natus, if the courſe of deſcent remains 
N unimpeached; or the eres factus, if the inheritance 
Like be under any particular ſettlement : ſo that there 
0 the aa be no #nterregnum ; but the ſovereignty 1s fully 
1 inveſted in the ſucceſſor by the deſcent of the 


ad- 
bir: 2. Tut Kixngo's FAMILY. The firſt and moſt 


conſiderable branch of the Royal Family is THE 


T Quetex.—The Queen of England is either Queen 
hters Regent, Queen Conſort, or Queen Dozvager. 

ation A Quetxn RECENT is ſhe who holds the 
th in crown in her own right as ſovereign ; and ſuch a 
{ants one has the ſame power, prerogatives, rights, 
70 dignities, and duties, as if ſhe had been a King. 

one. 


A QrEEN Coxsokr is the wife of the reigning 

King; and ſhe, by virtue of her marriage, is parti- 

cipant of divers prerogatives above other women. 

She is a public perſon, exempt and diſtinct from the 

King, and may purchaſe lands, convey them, 

make leaſes, grant copyholds, and do other acts 

of ownerlhip, without the concurrence of her lord; 

Which no other married woman can do. She is 

capable of taking a grant from the _ She 

hath ſeparate courts and officers diſtinct from the 

King's, not only in matters of ceremony, but of 

law. She may ſue and be ſued alone, without 

joining her huſband. She may have a {ſeparate 

property in goods as well as land; and has a right 

to diſpoſe of them by will. The Queen pays no 

toll, nor is liable to any amercement in any court. 

She is intitled to an ancient perquiſite called 

Queen Gold, Aurum Reginæ; and to ſome others of Co. Lit. 133. 
the like kind; but in general, unleſs where the * * 3 50 
Law has expreſsly declared her exempted, ſhe is 8885 

upon the ſame footing with other ſubjects. 
A QUEEN 
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1. Bl. Com. 225. 
4. Inſt. 362. 
Lords Journ. 
24. Ap- 1763. 
& 10. ſan. 
765. and 

18. Feb. 1772. 


without any new creation. 


bation extend allo to the preſumptive heir of the 
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A Qurtx DowaGE is the widow of the King, 
and as ſuch enjoys moſt of the privileges of his 
Queen Conſort. 

The ſecond branch of the Royal Family is ryr 
PrixcE or WALEs, or heir apparent to the 
crown. He is made Prince of Wales and Earl i 
Cheſter by ſpecial creation; but, being the King 
eldeſt ſon, he is by inheritance Duke of Cornual, 


By THE ACT OF SETTLEMENT, 12. iz 
Will. 3. c. 2. the Princeſs Sophia, Electreſs and 
Ducheſs Dowager of Hanover, the daughter di 
Elizabeth Queen of Bohemia, daughter of James the 
firſt, is declared to be next in ſucceſſion, in the pio. 
teſtant line, to the imperial crown of theſe kingdom 
after the death of his Majeſty King Villiam and the 
Princeſs Anne of Denmark, and in default of their 
iſſue reſpectively: ſo that the common ſtock, or 
anceſtor, from whence the preſent Royal Familj 
muſt be derived, is the Princeſs Sophia. 

By the 31. Hen. 8. c. 10. no perſon except the 
King's children ſhall fit at the fide of the cloth of 
ſtate in the Parliament Chamber ; and the King's 
fon, brother, uncle, nephew, or brother's or 
ſiſter's ſon, ſhall have precedency over the officers 
of ſtate and nobles therein named. Under the 
word Children, the King's grand-children are 
included. The education and care of all the 
King's grand-children, while minors, together 
with the approbation of their marriages when 
grown up, belong of right to the King, even 
during their father's life ; and this care and appro- 


crown.—By 6. Hen. 6. c. 4. the marriage of a 
Queen Dowager without the conſent of the King 
is prohibited. And by 12. Geo. 3. c. 11. no de- 
ſcendant of King George the ſecond, other than 
the iſſue of princeſſes married into foreign 
families, is capable of contracting matrimony 
without the previous conſent of the King, lign- 
fied under THE GREAT SEAL; and any marriage 


contracted without ſuch conſent is void, provided 
that ſuch of the deſcendants as are above the age 
of 


of tv 


vel 


ſolen 
crow 
befo! 
decl: 


marr 


or Þ 
(hall 


THE LAWS OF ENGLAND. 191 


of twenty-five may, after a twelvemonth's notice 

wen to the King's Privy Council, contract and 
ſolemnize marriage without the conſent of the 
crown, unleſs both Houſes of Parliament ſhall, 
before the expiration of the ſaid year, expreſsly 
declare their diſapprobation of ſuch intended 
marriage ; and all perſons folemnizing, aſſiſting, 
or being preſent at ſuch prohibited marriage, 
ſhall incur the penalties of premunire. 


z. Tux Kixc's Couxcils conſiſt of the 
Court of Parliament, the Peers of the Realm, the 
Judges of the Courts of Law, and the Privy Council, 


Tux PARLIAMENT, as to its conſtituent parts, See Cotton's 


ve have already deſcribed ; and ſhall therefore e 9: 10+ 
only mention, that it is among the prerogatives of 33 ↄ 
Majeſty to conſult with this auguſt aſſembly; for Co. Lit. 110. 4. 
it is called in writs and judicial proceedings, 


Commune Concilium Regni Augliæ. 


Taz PR ERS of the Realm are by their birth, Rl. com. 
hereditary counſellors of the crown, and may be 227. 
called together by the King to impart their advice 
in all matters of importance to the realm, either in 
time of Parliament, or, which hath been their 
Pens! uſe, when there is no Parliament 1n 

ing. 

The Judges are the King's counſellors in matters Co. Lit. 119.4. 
of law ; — by the ſtatute 13. Edrv. 3. c. 4. they are 394% 
expreſsly required to counſel the King in his buſineſs. 

There are various inſtances of the exerciſe of this 
prerogative ; as in Sir Fohn Fenzwick's caſe; and in 

the reign of George the firſt, when it was made a 

queſtion, Whether the education and marriage of Forteſcue Rep. 
the Prince of Wales's children belonged to the 33% 389, 
King or their father? and till more recently in 312. And foe 


the caſe of Admiral Byng, in the reign of George the rea no 


lecond, Co. Lit. 112.be 


Taz Prrvy Couxcis is the principal council 1. Bl. Com- a9. 
belonging to the King. This, ſays Lord Coke, is 4. Io 53+ 
a moſt noble, honourable, and reverend aſſembly 
in the King's court or palace, with whom the 
King doth fit at his rs. Theſe ME 
like 
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like good ſentinels and watchmen, conſult of 280 B 
for the public good, and the honour, defence {orw 
ſafety, and profit of the realm, d conſulends, þ may 
cundum excellentiam. The Privy Council is called ra lor. 
Covuncit TABLE. The number of them is » unl: 
the King's will; but of ancient times there wer aſſa 
twelve or thereabouts. Afterwards it increaſed u lor 
ſo large a number, that it was found inconveniey wit! 
for ſecrecy and diſpatch ; and therefore King c. 
Charles the ſecond limited it to thirty: but ſince mor 
that time the number has been much augmented, {oor 
and now continues indefinite. They are mad: Kin 
by the King's nomination, without either paten cha 
or grant; and on taking the neceſſary oaths, the; pro 
| | become immediately privy counſellors during tlc 
| life of the King that chuſes them, but ſubject to 4 
| removal at his diſcretion. Any natural-born ſubics dut 
| may be a privy counſellor ; but by 12.& 13.Will., ing 
c. 2. no perſon born out of the dominions of the law 
| crown of England, unleſs born of Engliſh parents, anc 
even though naturalized by Parliament, thall be the 
4+ Inſt. gj. Capable of being of the Privy Council. The dur; 805 
of a privy counſellor is, to adviſe the King lay 
according to his beſt cunning and diſcretion, tor 1. 
the honour of the King and good of the public, eve 
without partiality through affection, love, mec, or 
doubt, or dread; to keep the King's council the 
ſecret ; to avoid corruption; to help and ftrengrhen to 
the execution of what ſhall be reſolved; to with- 481 
| ſtand all perſons who would attempt the contrary; Re 
and to obſerve, keep, and do all that a good and EX 
| true counſellor ought to do to his ſovereign lord. lay 
The power of the Privy Council extends to enquire Pri 
| into all offences againſt the government, and to £01 
| commit the offenders to ſafe cuſtody, in order to C01 
| take their trial in ſome of the courts of law; but 
their juriſdiction herein is only to enguire, and not 
to puniſh; and perſons committed by them are PR 
| entitled to their habeas corpus. The Privy Council pr 
3-Peere Wms. are a court of appeal in plantation or admiralt) all 
32 cauſes, which 7. out af the juriſdiction of the of 
kingdom ; and have cognizance of matters 6 


lunacy and idiotcy. | 


By 
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f 2nd By 3. Hen. 7. c. 14. it is felony in any of the 
ence, van of the King's houſehold to conſpire or 
„ WY imagine to take away the life of a privy counſel- 
Urne lor. And by 9. Arne, c. 16. if any perſon ſhall 
is 2t unlawfully attempt to kill, or ſhall unlawfully 
wen BY affault and ſtrike or wound any privy counſel- 
ed to lor in the execution of his office, it is felony 
nien without the benefit of clergy.—Alfo, by 6. Anne, 
King c. 7. the Privy Council ſhall continue for ſix 
* months after the demiſe of the Crown, unleſs 
nec, ſooner determined by the ſucceſſor; but the 
nads King, during his life, may diffolve it, or diſ- 
went charge any particular member whenever he thinks 
ther Proper. 

4 

t to Tux KIxd's Dutits, The principal 
ved duty of the King is to govern his people accord- 
Ils ing to law; for by 12.& 13. Will. 3. c. 2. the 


laws of England are the birth-right of the people; 


and all the Kings and Queens that ſhall aſcend 
the throne of this realm, ought to adminiſter the 
government of the ſame according to the ſaid 
laws. By the coronation oath alſo, which by 
1. Will & Mary, c. 6. is to be adminiſtered to 
every King and Queen, by one of the Archbiſhops 
or Biſhops of the Realm, in the preſence of all 


ed, 

cil the people, the Sovereign doth folemnly promiſe 
hen to govern according to the ſtatutes in Parhament 
th agreed on, and the laws and cuſtoms of the 
V; Realm; to cauſe law and juſtice in mercy to be 
ind executed in all his judgments; to maintain the 
rd, laws of God, the profeſſion of the Goſpel, and the 


6!2nity, Prerogatives are either direct ar incidental, 


Proteſtant reformed Religion, And this oath 1s Foſter, 
conſidered a fundamental, original, and expreſs 
contract between the King and his people. 


5. Tux KIxc's PREROGATIVE. By the word 
PREROGATIVE we uſually underſtand that ſpecial 
pre-eminence which the King hath aver and above 
all other perſons, and out ot the ordinary courſe 
of the Common Law, in right of his regal 


The 
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Finch. L. 
255. 
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The direct are ſuch poſitive ſubſtantial parts q 
the royal character and authority, as are rooted 
in md ſpring from the King's political per, 
conſidered merely in itſelf without reference 9 
any other extrinſic circumſtance; as the right g 
ſending ambatladors, of creating peers, of mak. 
ing war or peace. The ixcidental are ſuch x 
always bear a relation to ſomething elſe diſtin# 
from the King's perſon; and are indeed only ex- 
ceptions in favour of the Crown to thoſe gener 
rules that are eſtabliſhed for the reſt of the com. 
munity ; ſuch as, that no coſts ſhall be recovered 
againſt the King; that the King can never be a 
joint-tenant; and that is debt ſhall be preferred 
before a debt to any of his ſubjects. The ſub. 
ſtantive or direct prerogatives are ſuch as reſped 
the King's royal character, his royal authority, 
and his royal income. The law aſcribes to the 
King the attribute of Sovereignty; and he is faid 
to have imperial dignity, as the head of the 
realm, in matters both civil and eccleſiaſtical, 
owing, no kind of ſubjection to any other poten- 
tate upon earth. No ſuit or action, therefore, can 
be brought againſt the King, even in civil 

zatters; becauie no court can have juriſdiction 
over him. But the law hath not left the fubjet 


without remedy ; for as to private injuries, if any 


perſon has a juſt demand upon the King, he way 
pet!tion him in his court of Chancery, where his 
Chancellor will adminiſter right as a matter o- 
grace, though not upon compulſion ; and as to 
public oppreſion, as the King cannot miſuſe his 
power without the advice of evil counſellors, an 
the aſſiſtance of wicked miniſters, the conſtitution 
has provided, by means of indictments and par: 
hamentary impcachments, that no man ſhall dare 
to aſſiſt the Crown in contradiction to the law 0: 
the land. Therefore, although it is a maxim 
that the King can do no wroug, yet his miniſters and 
counſcllors may be puniſhed. The King, allo, 1s 
not only incapable of doing verong, but of Tine, 
prog; for, in his political character, the law wil 
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not ſuppoſe that any folly or weakneſs can exiſt, 
or that he can ever mean to do an improper thing ; 


25 and therefore, if the Crown ſhould be induced to 1 
e to grant any franchiſe or privilege to a ſubject, 3 
t of contrary to reaſon, or in anywile prejudicial to the i 
nak- commonwealth or to a private perſon, the law | 
1 as declares that the King was deceived in his grant, 1 
ind and will render ſuch grant void — he law alſo 

ex- determines, that the King cannot be guilty of 

eral negligence or laches, and therefore no delay will 

om. bar his right. Nullum tenpus occurrit Regi, for the Co. Lit. ge. 

'red law intends that the King is always buſied for the 

e 2 public good, and therefore has not leiſure to 

red afſert his right within the times limited to ſubjects. 

ub. In the King, alſo, can be no ſtain or corruption of 

Vect blood ; for if the next Heir to the Crown were 

ity, attainted of treaſon and felony, and afterwards 

the the Crown ſhould deſcend to him, this would Finch L. 8:, 

Aid purge the attainder %% fatto, Ihe King cannot, 

the in judgment of law, ever be a minor, or under 

al, age; and therefore his royal grants and aſſents to 

en Acts of Parliament are good, though he has not, 

an in his natural capacity, attained the legal age f 

255 twenty-one. The King never dies; for the law Co Lit. 49- 

on alcribes to him, in his political capacity, an abfo« 

ed lute immortality : and therefore, although Henn, 

br Edward, or George may die, yet the King ſurvives 

ar them all; for immediately upon the deccaie of 

We the reigning prince in his natural capacity, his 14 
of kingſhip or imperial dignity, by act of law, with- 1 
0 out any iuterregnum or interval, is veited at once 4 
be in his heir; who is eo 7aſtaiti King to all intents vl 
nd and purpoſes. The King is the foie magiſtrate of a 
MN the nation; all others acting by common om i 
rs and in due ſubordination to hin. The King may pi 
” reject what bells, may make what treates, may wi 
of coin what money, may Create what peers, may Rd 
5 pardon what offences he pleaſes. With regard to | 
d foreign concerns, the King 1s the delegate or re- 


preſentative of his people; and what is done by 
the royal authority with regard to foreign powers, 
js the act of the whole nation. Conſidered. 

Q 2 therefore, 
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therefore, as the repreſentative of his people, 

the King has the ſole power of ſending ambaffz. 

dors to 1 ſtates, and receiving ambaſſados 

at home. It 1s alſo the King's prerogative to make 

treaties, leagues, and alliances with foreign ſtate; 

and princes ; of declaring war and peace; of 

iſſuing letters of marque and repriſal, of grant- 

ing ſafe- conducts, without which, by the law of 

nations, no member of one ſociety has a right to 

intrude into another. The King is conſidered a 

the Generaliſimo, or the firſt in military command 

within the kingdom; and in this capacity has 

the ſole power of raifing and regulating fleets 

and armies ; of erecting and manning and govern- 

ing all forts and other places of ſtrength within 

the realm; ſo that no ſubje& can build a caſtle, 

or houſe of ſtrength embattled, or other fortre(s 
defenſible, without his licence. He has alſo the 
prerogative of appointing ports and havens, or 

See . Elia. ſuch places only for perſons and merchandize to 
Ce paſs into and out of the realm as he in his 
. 11. f. 14 wiſdom ſees proper; but he cannot narrow or 
Bl con. asc. confine their limits when once eſtabliſhed. The 
direction of beacons, light-houſes and ſea-marks, 

is alſo a branch of the royal prerogative ; and the 

King hath the excluſive power, by commiſſion 
under his great ſeal, to cauſe them to be erected 

in fit and convenient places, as well upon the land 

Ing. 16, Of the ſubject as upon the demeſnes of the crown; 
* j. Which power 1s uſually veſted by letters patent in 
| the Lord High Admiral. By 12. Car. 2. c. 4. and 
29. Geo. 3. c. 16. the King may prohibit the ex- 

portation of arms or ammunition out of the king- 

dom, under ſevere penalties. He may alſo, when- 

ever he ſecs proper, confine his ſubjects to ſtay 

within the realm, or recall them when beyond 

the ſeas: The King 13 the fountain of juſtice, 

and general conſervator of the peace of the 
kingdom, and has alone the right af erecting 

courts of judicature ; but he cannot adminiſter 

juſtice perſonally, for he has delegated that 

power excluſively to his Judges. Crimina 
proceedings 
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proceedings or proſecution for offences, are 
either againſt the King's peace or his crown and 
dignity, and he 1s, therefore, always nominally 
the proſecutor. The King is likewiſe the 
fountain of honour, of office, and of privilege, 
and this in a different ſenſe from that in which he 
is ſtyled the fountain of juſtice ; for here he is 
really the parent of them; and therefore all 
degrees of nobility, of * and other 
titles, are received by immediate grant from the 
Crown, either expreſſed in writing by writs or 
letters patent, as in the creation of peers and 
baronets; or by corporeal inveſtiture, as in the 
creation of a ſimple knight. From the ſame 
principle alſo ariſes the prerogative of erecting and 
diſpoſing of offices; for honours and offices are in 
their nature convertible and ſynonimous. Upon a 
like reaſon, the King has alſo the prerogative of 
conferring privileges on private perſons ; ſuch as 
granting place or precedence to any of his ſub- 
jects; or ſuch as converting aliens, or perſons born 
out of his dominions, into denizens: ſuch, alſo, is 
the prerogative of erecting corporations, where- 
by a number of private perſons are united and 
knit together, and enjoy many liberties, powers, 
and immunities, in their politic capacity, 
which they were utterly incapable of in their 
natural. Another light in which the laws of 
England conſider the King, is as the arbiter of 
domeſtic commerce; and he is therefore inveſted 
with the prerogative of eſtabliſhing publick marts 
or youu of buying and ſelling; ſuch as markets 
and fairs, with the tolls thereunto belonging ; for 
theſe can only be ſet up by virtue of the King's 
grant, or by ws and -immemorial uſage and 2. Inft. 240. 
preſcription, which preſcriptions ſerve as grants; 
of regulating weights and meaſures; and of giving 


authenticity to his coin, or making 1t current 
as a univerſal medium of traffic. Laſtly, the 
King is confidered as the head and ſupreme 
governor of the national church ; and in virtue 
of this authority, he convenes, prorogues, re- 

O 3 ſtrains, 
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ſtrains, regulates, and diſſolves, all eccleſiaflicy 
ſynods or convocations. From this prerogatire 
allo ariſes the King's right of nomination 9 
vacant biſhopricks, and certain other eccleſ{. 
tical preferments. As the head of the Church 
likewiſe, the King is the dernier refort in al 
eccleſiaſtical cauſes ; an appeal lying ultimately 


to him in Chancery from the ſentence of ever 
Eccleſiaſtical Judge. 


6. Tur KixG's REvEXUE is either ordinary ot 
extraordinary, The ordinary revenue ariſes from, 
1. The cuſtody of biſhopricks. 2. Corodizs, 
3. Tithes. 4. Firſt-fruits. 5. Crown lands, 
6. Military tenures. 7 Wine licences. 8. Fort. 
lands. 9g. Courts of Juſtice. 10. Royal fich. 
11. Shipwrecks. 12. Mines. 13. Treaſure trove. 
14. Waifs. 15. Eſtrays. 16. Confiſcations and 
Deodands. 17. Eſcheats. 18. Idiots and Junatics, 


1. The cuſtody of the temporalties of biſhops, by 
which are meant all the lay revenues, lands and 
tenements (in which is included his barony), 
which belong to an archbiſhop's or biſhop's ſee; 
and theſe, upon the vacancy of a biſhoprick, are 
immediately the right of the King, as a conſe- 
quence of his prerogative in church matters, with 
power of taking to himſelf all the intermediate 
profits, without any account to the ſucceſſor; and 
with the right of preſenting (which the Crown very 
frequently exerciſes) to ſuch benefices or other 
preterments as fall within the time of vacation.— 
But this revenue, which was formerly very con- 
ſiderable, is now, by a cuſtomary indulgence, 


almost reduced te nothing: for at prefent, 35 


remporalties, entuc and untouched, from the 


King. 


2. Conon1rs is a privilege ariſing out ot 
every bithoprick, which authoriſes the King to 
ſend one of his chaplains to be maintained 
by the biſhop, or to have a penſion allow 

m 
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him till the biſhop promotes him to a benefice ; 

but this is now fallen into total diſuſe : it is, 

however, ſtill due of common right, and no pre- Note on 
ſcription will diſcharge it. F. N. B. 238, 


3. Tux Kins alſo is entitled to all TiTHEs 
ariling in extra- parochial places. 


4. FirsT-FRvITs and tenths of all ſpiritual 
preferments in the kingdom; but by the 2. An. See alfo 
c. 11. all the revenues of firſt-fruits and tenths is 5 Ann. c. 24. 


- 6. A « Co * 
veſted in truſtees for ever, to form a perpetual 1 Geo. C. 18. 
fund for the augmentation of poor livings. 3 Geo. l. c. 10. 


5. Tur next branch of the King's ordinary re- 
venue conſiſts in the rents and profits of the DE- 
MESNE LANDS of the RO NN, which were either the 
ſhare reſerved to the Crown at the original diſtri- 
bution of landed property, or ſuch as came to it 
afterwards by forfeitures or other means, and 
which were anciently very large and extenſive ; ge wo _ 
compriſing divers manors, honors, and lordſhips : the eee 
at preſent they are contracted within a very now impoſed 
narrow compals, having been almoſt entirely t 1 
granted away to private ſubjects. lands. 


6. MILITARY TENURES, previous to their 
abolition by the ſtatute of 12. Car. 2. c. 24. were 


productive of a very conſiderable revenue, ariſing 


trom fines, which were paid on every death or 
marriage of the tenant, or alienation of the eſtate ; 
but theſe, together with the advantages of pur- 
veyance and pre-emption, were reſigned at the Re- 
ſtoration by Charles the ſecond, and in lieu thereof 
the Parliament ſettled on him, his heirs and 
ſucceſſors for ever, the hereditary exciſe of 
fifteen-pence per barrel on all beer and ale fold 
in the kingdom, and a proportionable ſum for 
other ſpirituous liquors. 


7. Wixx LICENCES, or the profits ariſing 


trom permiſſion granted to ſell wine by retail 
O 4 throughout 
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throughout England, were firſt ſettled on the Crowy 
by 12. Car. 2. c. 25.; but this revenue va 
aboliſhed by 30. Geo. 2. c. 19. and an annual ſun 
of upwards of 7yoool. per annum, iſſuing ou: of 
the new ſtamp duties impoſed on wine licence, 
were ſettled on the Crown in its ſtead, 


8. Tux KI xc is alſo entitled to the profis 
ariſing from his FoREsTs; which are waſte ground; 
belonging to the King, repleniſhed with all 
manner of beaſts of chace or venary ; and theſe 
profits conſiſt principally in amerciaments or fines, 
(4) Vide ante, leviccdd for offences againſt the foreſt laws (a), 
But few if any courts of this kind, for levying 
amerciaments, have been held ſince the reign of 


Charles the firſt. 


9. Tux profits ariſing from the King's ordinary 
COURTS OF JUSTICE are alſo a branch of his ordi- 
nary revenue, and conſiſt not only in fines impoſed 
upon offenders, forfeitures of recognizances, and 
amerciaments levied upon defaulters, but alſo in 
certain fees due to the Crown in a variety of legal 
matters; as for ſetting the great ſeal to charters, 
original writs, permitting fines to bar intails; 
but theſe have been almoſt all granted out to 
private perſons, or elſe appropriated to particular 
uſes. All future grants of them, however, by 
1. Ann, ſt. 2. c. 7. are to endure for no longer 
time than the prince's life who grants them. 


10. Ro AL F1sH, which are whale and ſtur- 


geon, when either thrown aſhore or caught near 
the coaſt, are the property of the King, by the 


ſtatute 17. Edt. 2. c. 11. De Prerogativd Regis. 


11. SHIPWRECKS allo are declared to be the 
King's property ; but this revenue of wrecks 1s 
frequently granted out to lords of manors as 4 


royal franchiſe, 


12, 


Mixzs 
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12. MixkEs of gold and filver alſo are a gee 27.Edw.3- 
branch of the royal revenue, originating from < 3 I 
the King's prerogative of coinage, in order to <> 60g 
ſupply him with materials. But by the ſtatutes 
1. Will. & Mary, c. 30. and 5. Will. & Mary, 

c. 6. no mines of copper, tin, iron, or lead, 
ſhall be looked upon as royal mines, notwith- 
{anding gold or filver may be extracted from 
them in any quantities ; but the King, or perſons 
claiming royal mines under his authority, may 
have the ore (other than tin ore in the counties 
of Devon and Cornzeall), paying for the ſame a 


ſtated price. 


13, TREASURE TROVE, alſo, which is any 
money, coin, gold, filver, plate, or bullion, 
found hidden in the earth, or other private place, 
the owner thereof being unknown, belong to the 
King; but if he that hid it, be known or atter- 
— found out, the owner and not the King is , Iaft. 132. 
entitled to it. If it be found in the ſea, or upon 
the earth, it doth not belong to the King but to 
the finder, if no owner appears. 


; 14. Wairrs alſo, which are boza zeaiviata, or Britton, c. 17. 


0 goods ſtolen and waived, or thrown away by the Cro. Eliz.694- 
r thief in his flight, are given to the King, as a 
F puniſhment upon the owner for not himſelt purſu- 
[ ing the felon, and taking away his goods from him, 
. 15. EsTRAYS, or ſuch valuable animals as are 
N ound wandering in any manor or lordſhip, and no 
, man knoweth the owner of them, are given to the 
King, as the general owner and lord paramount 


of the ſoil, in recompence for the damage they 
may have done therein; and they now moſt com- 
monly belong to the lord of the manor, by 
| ſpecial grant from the Crown. Any beaſt may be 
| an eftra that is by nature tame or reclaimable, 
and in which there is a valuable property, as 
ſheep, oxen, ſwine, and horſes; but dogs, cats, 3. Co. 23. 


and animals feræ nature, as bears or wolyes, cannot 
; be. 
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be conſidered as eſtrays. Swans alſo may be 
— but not any other fowl ; whence ther du 
are ſaid to be royal fowl. | du 


16. Tux FoRFEITURE of lands and goods {or 
offences; and DpkoDAx Ds, or whatever perſonal 
chattel is the immediate cauſe of the death of an; 
reaſonable creature, are alſo the property of the 


King. 


17. Escnzars of lands which happen upon 
the defect of heirs to fucceed to the inheritance, 
form alſo parts of the King's ordinary revenue, > 


For che de- 18. Tux cuſtody of 101oTs and LUNATICS, The 

mitionof idiot cuſtody of an idiot and his lands is given to th: 

ante. King, both by the C Law, as the gener 

3 g, both by the Common Law, as the gener 

conſervator of his people, and by the ſtalute 

17. Fd. 2. c. 9. in order to prevent the idiot 

from waſting his eſtate, and reducing himſelf and 

heirs ro poverty and diſtreſs. The ſtatute di- 

rects, that the King ſhall have ard of the lands 

of natural fools, taking the profits without waſte in 

or deſtruction, and ſhall find them neceſſaries; or 

and after the death of fuch idiots, he ſhal 

render the eſtate to the heirs. The King is ali 

the guardian of lunatics, as well as idiots, butt 

a very different purpoſe. For the law always 

imagines that the misfortune of lunacy may be 

removed ; and therefore only conſtitutes the 

See the ſtatute Crown a truſtee to protect their property, and 

ee account to them for all profits received, if the; 

; recover, or after their deceaſe to their repreſen- 
tatives. . 


But theſe revenues, which conſtituted the proper 
patrimony of the Crown, being got into the 
hands of private ſubjects, it became neceflary that 

rivate contributions ſhould ſupply the public co 
—— ; and theſe contributions or parliamentaꝶ 
grants, which are uſually called by the names of 
aids, ſubſidies, and ſupplies, form THE EXTRA“ 
ORDINARY REVENUES of the Crown, and con- 


ſiſt 1n—1, The land tax. 2. The malt tax. 
3. The 
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z. The cuſtoms. 4. The exciſe duties. 5. The ſalt 
duties. 6. The poſtage of letters. 7. The ſtamp 
duties. 8. The duty on houſes and windows. 
g. Coach licences. 10. The duty on offices and 
penfions. 11. Duties on ſervants. 


1. THE LAND TAX, in its modern ſhape, has z. Burn's Juſ- 
ſuperſeded the ancient mode of rating property de, 36. to 55. 
by tenths, fifteenths, ſubſidies, hydages, ſcutages, 
or talliages. The method of raiſing it is, by 
charging a particular ſum aunnally upon each 
county, according to a valuation of eſtates given 
in at the acceſſion of King Milliam in the year 
1692; and this ſum is aſſeſſed and raiſed upon in- 
dividuals (their perſonal eſtates, as well as real, 
being liable thereto) by commiſſioners appoint- 
ed in the Act, being the principal landholders in 
the county, and their officers. — 


2. Tux MALT TAX is a ſum of 950,000]. 
raiſed every year by Parliament, by a duty of 6d. 
in the buſhel on malt, and a proportionable ſum 
on certain liquors, ſuch as cyder and perry, 
which might otherwiſe prevent the conſumption 
of malt. This 1s under the management of the 
Commiſſioners of H xcife, and is indeed itſelf no 
other than an annual exciſe. 


3. Tux cusrous are perpetual taxes payable 
upon merchandize exported and imported. 


4. Tux kxcisE DUTY is an inland impoſition, gurn's Juſtice, 
paid ſometimes upon the conſumption of the tit. Exe. 
commodity, and frequently upon the retail tale, 


5. Tur 5ALT por, which\s another diſtinct 
branch of his Majeſty's extraordinary revenue, 
conſiſts in an exciſe of 3s. 4d. per buſhel im- 
poſed upon all ſalt; the collection of which, by | 
t. Ann, C. 21. is put under the management of See 22-Geo- 3. 
Commiſſioners, and by the 26. Geo. 2. c. 3. is 1, Geo.z.c.90. 
declared to be perpetual, 

6. Tas 


4 
| 
4 
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72. Car. 2 c. 33 6. THE POST DUTY is a revenue ariſing from 

„ Ann. c. 10. the carriage of all letters, which by ſeveral ſtatuci 
6. Geo. 1. c. 21. F 
26.Geo. 2.0. 12. Is Confined excluſively to the Crown. 

8. Geof c. 25. : 

are 7. THE STAMP DUTIES ariſe from taxes in: 

14. Geo. 3. ſed upon all parchment and paper whereon any 

fl. . c. 37. — proceedings, or private inſtruments of almg} 

any nature, are written ; and alſo upon licences for 

retailing wines of all denominations ; upon al 

almanacks, news-papers, advertiſements, card, 

dice, and pamphlets containing leſs than fix 

ſheets of paper. "Theſe impoſts are various, ac. 

cording to the nature of the thing ſtamped, riſing 


gradually from a penny to ten pounds. 


8. Tux puTY UPON HOUSES AND WINDOWs 
was firſt eſtabliſhed in England by 13. & 14 
Car. 2. C. 10. whereby an hereditary revenue of 
28. for every hearth, in all houſes paying to 
church and poor, was granted to the King for 
ever. But this tax has been advanced by ſeveral 
acts of parliament, and a tax alſo impoſed upon 
all mals if they exceed fix in ſuch a houſe; 
and power is 1 to ſurveyors appointed by the 
Crown, to inſpect the o, of houſes, and allo 
to paſs through any houſe, two days in the year, 


into any court or yard, to inſpect the windows 
there. | 


Yee the 9. THE DUTIES ON HACKNEY COACHES AND 
0 Geo. 3. c. a. CHAIRS is another branch of the extraordinary 


0 ag revenue, ariſing from licences to 
ackney coaches and chairs in London and the 
9+ Ann. c. 23. parts adjacent. There are now a thouſand licenced 


— coaches, and four hundred chairs. 


10. Axor nn branch of the King's exttaordi- 
nary revenue is the duty impoſed by 31. Geo. 2. 
c. 22. ON OFFICES AND PENSIONS ; conſiſting in 
the payment of 18. in the pound (over and above 
all other duties), out of all falaries, fees, and 
perquiſites of offices and penſions hang”. the 

rown, 
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Crown, and placed under the direction of the 
Commiſſioners of the Land Tax. 


11. Tax laſt branch of the King's extraordinary 
perpetual revenue is, a duty of 215. per annum for 
every MALE SERVANT retained or employed in the 
ſeveral capacities ſpecially mentioned in the act, and 
which almoſt amount to à univerſality, except 
ſuch as are employed in huſbandry, trade, and 
manufactures. This was impoſed by 17. Geo. 3. 
c. 30. and 19. Geo. 3. c. 59.; and by 25. Geo. 3. 
. — 18 —9 — the —— of the SE 
ſoners for the Affairs of TLaxes. 


The neat produce of theſe ſeveral branches of 
the revenue are appropriated firſt, and principal- 
ly, to the payment of the NATIONAL DEBT. The 
national debt ariſes by borrowing ſuch ſums of 
money as Government may require for the current 
ſervice of the State; laying taxes on the ſubject 
ſufficient to pay the intereſt of the ſums ſo 
borrowed, and converting the principal debr 
into a new ſpecies of property, transferable from 
one man to another, at any time, and in any 
quantity. To pay the intereſts of the national 
debt, the extraordinary revenues juſt now enume- 
rated, excepting the land and malt tax, are in the 
firſt place mortgaged and made perpetual, bur 
redeemable by Parliament on paying off the 
capital, The reſpective produces of the ſeveral 
taxes were originally ſeparate and diſtinct ruxDs ; 
being ſecurities for the ſums advanced on each 
leveral tax, and for them only, But it became 
neceſſary, in order to avoid confuſion, as the 
multiplied yearly, to reduce the number of — 
ſeparate funds by mixing and blending them 
together: ſo that there are now only three capital 
funds of any account, viz. THE AGGREGATE 
FUND, and THE GENERAL FUND; ſo called from 
uch union and addition; and THE SOUTH SEA 
rep; being the produce of the taxes appropri- 
ated to pay the intereſt of ſuch part of the 
ſational debt as was advanced by that Company 

and 
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its annuitants; whereby the ſeparate funds, 
which were thus united, are become mutual 
ſecurities for each other ; and the whole produce 
of them, thus aggregated, liable to pay ſuch 
intereſt or annuities as were formerly charged 
upon each diitnct fund: the faith of the Legif 
lature being moreover engaged to ſupply any 
caſual deficiencies. 

The cuſtoms, exciſes, and other taxes, hoy- 
ever, which are to ſupport thoſe funds, depend. 
ing on contingencies, upon . exports, imports, 
and conſumptions, muſt neceffarily be of a ver 
uncertain amount ; but they have always been 
conſiderably more than was ſufficient to anſxer 
the charge upon them. The ſurpluſes, therefore, 
of the three great national funds, the Ag, 
General, and South Sea funds, over and above the 
intereſt charged upon them, are directed by 
3. Geo. 1. c. 7. to be carried together, and to attend 
the diſpoſition of Parliament, and are uſually 
denominated THE SINKING FUND, becaule 
originally deſtined to lower and fink the national 
debt. To this have been ſince added many other 
ztire dvties, granted in ſubſequent years, and the 
annual intereſt on the ſums borrowed on their re- 
ſpective credits is charged on and payable out of 
the produce of the Sinking Fund (a). Before any 
part of the Aggregate Fund (the ſurpluſſes whereot 
are one oi the chief ingredients that form the Sinking 
Fund), can be applicd to diminiſh the principal 
of the national debt; it ſtands mortgaged by 
Parliament to raiſe an annual ſum for the main 
tenance of the King's houſehold, and Taz cin 
LisT. For this purpoſe, the produce of certain 
branches of the exciſe and cuſtoms, the pol 
duty, the duty on wine licences, the revenues ot 
the remaining crown lands, the profits ariſing 
from courts of juſtice (which articles include all 


(a) By 26. Geo. 3- c. 31- a upon it, and afterwards the furthe! 
ſufficient ſum thall be fet apart ſum of 2<0,000]. ſhall be If 
every quarter out of the Sinking apart, and applied in reducing te 
Fund, to pay all intereſts charged national debt. | 

Ilie 
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the hereditary revenues of the Crown), and alſo 
a clear annuity of 120,0001. in money, were 
ſettled on the King for life, conditioned, that 
if they did not amount annually to 800,000 1. 
the Parliament would make up the deficiency, 
But his preſent Majeſty having ſignified his con- 
ſent, that his own hereditary revenues might be 
ſo diſpoſed of as might beſt conduce to the 
utility and ſatisfaction of the public, and having 
accepted the ſum of 8 o, ooo l. per annum for the 
ſupport of his civil liſt, the ſaid hereditary and 
other revenues are now carried into and made 
a part of the Aggregate Fund ; and the Aggre- 
gate Fund is charged with the payment of the 
whole annuity to the Crown of 800,0001. per 
amum. The expences defrayed by the civil liſt 
are, thoſe which in any ſhape relate to civil 
government, as the expences of the houſehold, 
all ſalaries to officers of ſtate, to the Judges, and 
every of the ſervants; the appointments to foreign 
ambaſſadors, the maintenance of the Queen and 
the Royal Family, the King's private expences, or 


her privy purſe; and other very numerous outgoings, 
the as ſecret ſervice money, penſions, and other bounnes ; 
re. which ſometimes have ſo far exceeded the revenues 
of appointed for that purpoſe, that application has 
ny been made to Parliament to diſcharge the debts 
cot contracted on the civil lift. 

ing 

pal Having finiſhed our account of the perſon and 
by attributes of the King in his relative capacity, we 
in- proceed next to enquire into the relation of his ſub- 
11 jects or people, whether aliens, denizens or natives; 
ain and ſhall then proceed to the other relations, as 
off marked out in the ſecond ſection of this chapter. 
of 

ng SusJzcTs, The moſt obvious diviſion of the 
all people is into aliens and natural-born ſubjects. 


Natural- born ſubjects are ſuch as are born within 
the dominions of the crown of Augland, that is, 
the within the allegiance of the King: and aliens are 
lach as are born out of it. Allegiance is the tie 
or ligamea which binds the ſubject to the King, in 

return 


20) 


1. Hale, 63. 


25. Wil. 3. c- 6. 
1. Geo. 10 1 3 
6. Geo· 3 · c 53+ 


7. Co. 7. 
4. Peer. Wins, 
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return for that protection which the King aſſo; now 
the ſubject. The ancient oath of allegiance con- the 
tained a promiſe ** to be true and faithful to the 
„King and his heirs, and truth and faith to beu nati 
Hof life and limb, and terrene honour, and not as | 
** to know or hear of any ill or damage intended long 
him, without defending him therefrom.” Bu don 
at the Revolution, the terms of this oath wer: 
altered; the ſubject only promiſing, ** that he 
„ will be faithful, and bear true allegiance to the 
46 King * without mentioning his heirs,” or 
ſpecifying in the leaſt wherein that allegiance 
conſiſts. The oath of ſupremacy is principally, adn 
calculated as a renunciation of the Pope's pre. 


tended authority ; and the oath of abjuration very neſ* 
amply ſupplics the looſe and general texture of the dri 
oath of allegiance. This oath muſt be taken by that 
all perſons in any office, truſt, or employment; ar 


and may be tendered by two juſtices of the peace po 
to any perſon whom they ſhall ſuſpect of diſaffec- tim 
tion. And the oath of allegiance may be tender- beb 
ed to all perſons above the age of twelve yeats, pro 
whether natives, deatzens, or aliens, either in the court eve 


leet, or in the ſheriff's tourn. But beſides theſe 

expreſs engagenzents, the law alſo holds, that there con 
is an implied, original, and virtual allegiance | 
owing from every ſubject to his 3 antece diz 
dently to any expreſs promiſe; and although the 

ſubject never {wore any faith or allegiance in form. let 
Allegiance, both expreſs and implied, is diltin- ſtat 
guiſhed into two ſpecies, the one nalural, the anc 
other local. Natural allegiance is fuch as is due 

from all men born within the King's dominions, bal 


immediately upon their birth; for immediately and 
upon their birth, they are under the King's pro- 
tection ; and this allegiance cannot be forfeited, 


cancelled, or altered by any change of time, bot 
place, or circumſtance; nor by any thing but dot 
the united concurrence of the legiſlature. An all 
Engli/hmaa who removes to France or to China, ones the 


the {ame allegiance to the King of England there, 


as at home, and twenty years hence as well 28 
HOW 4 
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now; for it is a principle of Univerſal Law, that 
the natural-born ſubject of one prince cannot, by 
any act of his own, put off or diſcharge his 
natural allegiance.—Local allegiance is ſuch 
as is due from an alien or a ſtranger for ſo 
long time as he continues within the King's 


dominion and protection; for it ceaſes the in- co. 6. 


ſtant ſuch ſtranger transfers himſelf from this 
kingdom to another. 


By the law of nations, no member of one 
ſociety has a right to intrude into another; the 
admiſſion of ſtrangers, therefore, entirely de- 
pends on the will of the State. But great tender- 
neſs is ſhewn by our laws, not only to foreigners 
driven on the coaſt by neceſſity, or by any cauſe 
that deſerves pity or compaſſion, but with re- 
gard alſo to the admiſſion of ſtrangers who come 
pontaneouſly ; for, ſo long as their nation con- 
unues at peace with ours, and they themſelves 
behave peaceably, they are under the King's 
protection, though liable to be ſent home when- 
ever the King ſees occaſion. But no ſubject of a 
nation at war with us can, by the law of nations, 
come into the realm; nor can travel upon 
the high ſeas, or ſend his goods and merchan- 
dize from one place to another, without danger 
of being ſeized by our ſubjects, unleſs he has 
letters of ſafe· conduct; which, by divers ancient 
ſtatutes, muſt be granted under the King's ſeal, 
and inrolled in Chancery. But paſſports under 
the King's ſign manual, or licenſes from his am- 
baſſadors abroad, are now more uſually obtained, 
and are allowed to be of equal validity. 


ALIENS, as contradiſtinguiſhed from natural- 
born ſubjects, are ſuch as are not born within the 
dominions of the crown of England, or within the 
allegiance of the King. But from this rule of 
the Common Law muſt be excepred, the children 
of the Kings of England, in whatſoever parts they 


be born; the children of the King's ambaſſadors 
P born 
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(a) 7. Rep. 18, born abroad (4); for as the father, though in 
foreign country, owes not even a local allegiang 
to the prince to whom he is ſent, ſo his childr 
are held to be born (by a kind of poftliminiu) 
under the King of England's allegiance, repreſen. 
ed by his father the ambaſſador. To encourag; 
alſo foreign commerce, it is enacted by 2 5. Edu. ; 

ſt. 2. © thatall children born without the ligeance 


6 


* King, ſhall be the ſame as 
within the dominions of the crown, 


of the King, whoſe fathers and mothers at th 
time of their birth ſhall owe ng Oe to the 
ubjects bo 


if the 


mothers of ſuch children do paſs the fea by the 


© licenſe and will of their huſbands.”—And i 
ſeems not to be material whether the parents d 
ſuch children be married abroad or in Enland; 
or whether the mother be an alien or not; pro- 
vided the father be a merchant, and reſided ou 
of the King's dominions for the purpoſe of mer 


(3) Cro. Car. chandiſing (6). 


601, 


Jenk. Cent. 3. ſubjects born out of the dominions of the 


Mar or. By 7. Ann. c. ;. the children of all natural · bon 


crown, 


ſhall be deemed natural-born ſubjects of this 
kingdom.—And this Act is, by 4. Geo. 2. c. 21. 


explained to mean all ſuch children whoſe 


are natural-born ſubjects at the time of the birt 


fathers 


of ſuch children, except their fathers were at: 
tainted or baniſhed beyond ſea for high-trealon, 


or were then in the ſervice of a prince at 
with Great Britain. 


By 12. C13. Will. 3. c. 2. ſ. 3. and 25. Geb. 2. 
ſt. 2. c. 39. natural ſubjects may inherit and 


enmity 


make their title by anceſtors born beyond lea. 


By 13. Geo. 3. c. 21. all perſons born out 0 
the allegiance of the crown of Great Britain, whole 
fathers by 7. Ann. c. 5. and 4. Geo. 2. c. 21. are 
entitled to the rights of natural-born ſubyects, 


ſhall be conſidered as natural- born ſubjects. 


By r e of the Engliſh conſtitution, aliens 
everaldiſabilities, and are denied in many 


he under 
inſtances the benefit of our laws: they 
(e. Lit. 8. purchaſe lands except for the King's uſe(c) 


(4) Co. Lit. 2 
47 Edw. 2+ ſt. 1. C. 12+ 2. Comm. 274 293 


2, Comm. Hare incapable of taking by diſcent or inheriting 905 


canndt 
; they 


of 
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they cannot take benefices without the King's 

licence (a); they cannot enjoy a place of truſt, or () 3. Rich. 2. 

take a grant of lands from the crown (5); they 5. Neha C.. 

cannot maintain a real action (c); there are allo 1. Hen. 5 c. 3. 

ſome obſolete ſtatutes of Henry VIII. prohibiting ©) 1+ & »2- 

alien artificers to work for themſelves in this 3 = 

kingdom, but it is 1 held, that they (0c. Lit. 129. 

were virtually repealed by 5 Eliz. c. 7. (d), and N 

they are here, as in moſt other countries, allowed — 

to merchandiſe; which privilege is confirmed 

to them by Magna Charta, and divers other acts 

of parliament (e): and the ſpirit of modern % 2. Ed. 3 c. . 

juriſprudence rather contracts than extends the 9. Edu. 3. c. 1. 

diſabilities of aliens, becauſe the ſhutting them out 

tends to the loſs of the people, which, laboriouſly 

employed, are the true riches of the country (f) ; Hale, C. ]. 

they are therefore allowed to maintain perſonal Ven, #27- 

actions, for this privilege is eſſentially neceſſary 

to their character as merchants (g). An alien n co. Lit. 123. 

merchant may, upon a ſtatute, extend lands; and Aud. 25. 

upon office, the King ſhall not have them; and“! 

upon ouſter he ſhall have an aſſiſe; for the main 

end and deſign of both che ſtatute ſtaple and 

merchant was, to promote and encourage trade, 

by providing a ſure and ſpeedy remedy for mer- 

chants-{trangers as well as natives to recover 

their debts at the day aſſigned for payment (5). (% rr. Edw. 3. 
So an alien-merchant may take a leaſe of —— 44 

houſe for his habitation, for years only ; though — 25 

formerly leaſes of any a or ſhop 

made to an alien-artificer or handicraft-man, were 

void by 32. Hen. 8. c. 16. ſ. 13. But he cannot 

take a leaſe for years of land, meadow, &c. not 

being neceſſary for his trade and traffic (i); for if (0 C. Lira. N 


an alien trade, he muſt have an abode among us. 55 2. 
* .* 


A Dex1zEx is an alien born, but who has 7. Co. 25: 
obtained, ex donatione Regis, letters patent to make , = on 
him an Engliſh ſubject. A denizen is a kind of Vaugh. 48g. 
middle ſtate between an alien and natural-born 2:-H:n-3.c-8. 
lubje&t, and partakes of both of them. He may Ds 
take lands by purchaſe or deviſe, which an alien 

P 2 may 
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may not, but cannot take by inheritance ; for his 

arent, through whom he mutt claim, had 95 
inheritable blood; and therefore could conyer 
none to the ſon. The iſſue of a denizen bor 
before denization, cannot inherit to him ; but his 
iſſue born after may. A denizen is not excuſe 
from paying the aliens duty; neither can he be d 

e privy council, or either houſe of parliament, 
or have any office of truſt, civil or military; 
be capable of any grant from the crown, 


NATURALIZATION cannot be performed but by 
Ai of Parliament, for by this an alien is put 
exactly in the ſame ſtate as if he had been born 
in the King's ligeance, except only that he i; 
13. Will. 3. e. a. incapable, as well as a deuizen, of being a member 
of the privy council, member of parliament, &c.; 
and no bill of naturalization can be received in 
x. Geo. 1. e. a. either houſe of parliament without ſuch diſabling 
clauſe in it. Neither can any perſon be natu 
ralized, or reſtored in blood, unleſs he hath received 
the ſacrament within one month previous to the 
7. Ja. 1. c. 2. introduction of the bill, and unleſs he alſo takes 
the oaths of allegiance and ſupremacy in the 
preſence of the parliament. 

Theſe are the principal diſtinctions between 
aliens, denizens, and natives : but it may be proper 
to mention, that by 13. Geo. 2. c. 3. every foreign 
ſeaman who, in time of war, ſerves two years 


on * an Exgliſb ſhip, is ipſo facto naturaliz- 
ed (4). 


4. The next conſideration of _ in their 
relative capacities 1s, according to the order of out 

(5) See ante, diſtribution (5), the clergy and lait. 

p. 184. 


(a) See alſo 13. Geo. 2. c. 7. American . Colonies, under the 
20. Geo. 2. c. 24 and 2. Geo. 3. circumſtances therein deſcribes, 
c. 25+ by which all foreign were naturalized to all intcors and 
Protefignts and Jews, upon their purpoſes, as if they had bees 
eehding {even years in any of the born in this kingdom. 


THE 


THE LAWS OF ENGLAND. 213 


Taz CLxr6y comprehends all perſons in holy 


Or hy 

q 0 orders, and in eccleſiaſtical offices. A clergyman Bl. com. 377. 
yer cannot be compelled to ſerve on a jury, nor to 

bom appear at a court leet, or view of frank- pledge; 

It his but if a layman is ſummoned on a jury, and F N. B. 160, 
uſed before trial takes orders, he ſhall notwithſtanding 7 goth 4 
be of appear and be ſworn. A clergyman cannot be : 
nent, choſen to any temporal office, as bailiff, reeve, Finch, 88. 

5 0r conſtable, or the like; and, during his own con- 


tinual attendance on the ſacred function, he is 

privileged from arreſts in civil ſuits. In cafes of zo. Edu. ;. e. q. 
felony alſo, a clerk in orders ſhall have the 1-Rich-2.c.16, 
benefit of clergy more than once, without being ast 63. 


- 1 
branded in the hand. But clergymen are in- FES 


Jor 
e 5 capable of fitting in the Houſe of Commons; and Cum Journals, 
ber by 21. Hen. 8. c. 13. are not allowed to take any 3 
cc.; lands or tenements to farm, upon pain of 101. 8. Feb. 1640, 
{ in a month, and forfeiture of the leaſe ; nor ſhall nd 17: J 
ing they engage in any manner of trade, or ſell any“ 
**. merchandize, under forfeiture of the treble value. 
ved 
the Ax ARcHBISnor is the chief of the clergy in a 
es whole province, and has the inſpection of the 
he biſhops of that province, as well. as of the inferior 

clergy, and may deprive them on notorious 
en cauſe. He has alſo his own dioceſs, wherein he 
er exerciles e 16655088 A as in his province 
on he exerciſes archiepiſcopal» As archbiſhop, he 
4 calls the biſhops into convocation by virtue of 
ho the King's writ ; receives appeals from inferior 


juriſdictions within his province ; becomes guar- 

dian of the Hiritualities of the vacant ſecs within 

ir his province; is intitled to preſent by lapſe 
1 to all eccleſiaſtical livings in the diſpoſal of 
lus dioceſan biſhops, if not filled n fix months; 
has a cuſtomary prerogative, when a biſhop is 
conſecrated by him, to name a clerk or chaplain ; 
and it is the privilege, by cuſtom, of the arch- 
biſhop of Canterbury to crown the Kings and Queens 
of this kingdom. He hath alio a power, by 
25. Hen. 8. c. 21. of granting diſpenſations; 
which is the foundation of his granting ſpecial 
F-q licenſea 
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licenſes to marry at any place or time; to hold 
two livings, and the like. 


A Bishor hath power and authority, beſide his 
ſacred functions, to inſpect the manners of the 
people and clergy, and to reform them by eccle. 
ſiaſtical cenſures; for which purpoſe he has 
ſeveral courts under him, which are holden by his 
CHANCELLOR, and may vifit at pleaſure every 
=_ of his dioceſs. It is alſo the buſineſs of x 

ſhop to inſtitute and to direct induction to all 
livings in his dioceſs. An archbiſhop, or biſhop, 
is elected by the chapter of his cathedral church 
by virtue of a licenſe from the crown; and the 
form of granting a licenſe to elect, is the origi- 
nal of the conge delire. By the 25. Hen. 8. c. 20. 
it is enacted, That at every avoidance of a biſhop- 
rick, the King may ſend the dean and chapter his 
uſual licenſe to proceed to election; which is 
always accompanied with a letter miſive from the 
King, containing the name of the perſon whom 
he would have them elect; and if they delay 
election above twelve days, the nomination ſhall 
devolve to the King, who may, by letters patent, 
appoint ſuch perſon as he pleaſes. This election 
or nomination, if it be of a bi/hop, muſt be fignt- 
fied by the King's letters patent to the archbiſhop 
of the province; if it be of an archbiſhop, to the 
other archbiſhop and two biſhops; or to four 
biſhops ; requiring them to confirm, inveſt, and 
conſec rate the perſon ſo elected: after which, the 
biſhop- elect ſhall ſue to the King for his zemporal:- 
ties, ſhall make oath to the King and none other, 
and ſhall take reſtitution of his ſecular poſſeſfons out 
of the King's hands only.—Archbiſhopricks and 
biſhopricks may become void by death, depriva- 
tion for any very groſs and notorious crime, and 
alſo by reſignation. All reſignations muſt be made 
to ſome ſuperior, and therefore the biſhop mult 
reſign to his metropolitan ; but the archbiſhop can 
reſign to none but the King himſelf, 

* | | N A Dras 
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A DrAx and CHAPTER are the council of the 3. Co. 25. 
biſhop, to aſſiſt him with their advice in affairs — u. 40Zs 
of religion, and alſo in the temporal concerns of his 
ſee. All ancient deans are elected by the chapter by 
conge d elire from the King, and letters mifſ ve of 
recommendation, in the tame manner as t1ſhops : 
but in thoſe chapters that were founded by I erry 
VIII. out of the ſpoils of the diffolved mcnafteties, Gibſon, 173. 
the deanery is donative, and the inſtallation merely 
by the King's letters patent. The chapter, con- 
ſiting of canons or prebendaries, are ſometimes ap- | 
pointed by the King, ſometimes by the biſhops, »-Bl.Co-38;. 
and ſometimes elected by cach other. —Deanenes 
and prebends may become void like a biſhoprick 
by death, deprivation, or reſignation.— And if Co. Lit. 10g. 
any ſpiritual perſon be made a biſhop, all the 
preferments of which he was before poſſeſſed are 
void ; and the King may preſent to them in right 
of his prerogative : however, they are not void 
by the election, but only by conſecration. Salk. 137. 


Ax Arcnpracon hath an eccleſiaſtical juriſ- 
diction immediately ſubordinate to the biſhop 
throughout the whole of his dioceſs, or in ſome 
particular part of it. He 1s uſually appointed by 
; the bilhop himſelf, and hath a kind 2 epiſcopal x. Burn's Eccl. 
0 authority, independent of the biſhop. Law, 68, 


Txt RyRAL Draxs are very ancient officers of Kenner, 633. 
the church, but almoſt grown out of uſe, though -9% 97: 
their deaneries ſtill ſubſiſt, as an eccleſiaſtical 

diviſion of the dioceſs or archdeaconry. 


A ParsoxN, perſona eccleſie, is one that hath full 
polſeſhon of all che rights of a parochial church. 
He is called parſon, perſona, becauſe by his per- 
ſon, the church, which is an inviſible body, is 
repreſented, and he is in himſelf a body corporate, Co Lit. 303. 
in order to defend and protect the church by a 
perpetual ſucceſſion. He is ſometimes called the 
RECTOR or povernor of the church, but the 
appellation of PARSON is the moſt legal, bene- 
P 4 ficial, 


\ 
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ficial, and honourable title that a pariſh-prieſt can 

enjoy; for he only is ſaid vicem ſeu 4 "gr ecclef 

erere. A parſon has, during his life, the free. 

Fold in himſelf of the parſonage-houſe, che glebe, 

the tithes, and other dues. But theſe are ſome- 

times appropriated, that is to ſay, the benefice i; 
perpetually annexed to ſome ſpiritual corporation, 

either ſole or aggregate, being the patron of the 

living, whom the law eſtcems equally capable of 
providing for the ſervice of the church as any 

ſingle clergyman. This appropriation may be 

ſevered, and the church become diſappropriat: 

IC two ways —F1rsT, If the patron or appropriator 
preſents a clerk who is inſtituted and inducted to 

the parſonage; for the incumbent fo inſtituted 

and Induktead is to all intents and purpoſcs com- 

plete parſon; and the appropriation, being once 

Co. Lit. 46. ſevered, can never be re- united again, unleſs by 
0 a repetition of the ſame ſolemnities.— And when 
the clerk, ſo preſented, is diſtinct from thewicar, the 

rectory, thus veſted in him, becomes what is 

3+ Burn. Eccl. called a finecure ; becauſe he hath no cure of ſouls, 
Law, 347: having a vicar under him, to whom that cure is 
committed.—SecoNnDLy, If the corporation which 

has the appropriation is diſſolved, the parſonage 

becomes diſappropriate at Common Law; becaule 

the perpetuity of perſon is gone, which is neceſ- 

ſary to ſupport the appropriation. 


A Vicar, therefore, is a perſon who has 
enerally an appropriator over him, intitled to the 
pelt part of the profits, to whom he 1s in effect 
E curate, with a ſtanding ſalary: though 
in ſome places the vicerage has been conſiderably W 
augmented by a large ſhare of the great tithes; 
and by 29. Car. 2. c. 8. ſuch augmentation, which 
were only temporary, are now rendered perpetual. 
The method of becoming a parſon or a vicar is 
much the ſame. Holy orders, preſentation, inſti- 
tution and induction, are neceſſary to both. By 
the Common Law a deacon of any age might be 
inſtituted and inducted to a e og of or vicar- 
| age; 
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age; but by 13. Eliz. c. 12. no perſon under 
twenty-three years of age, and in deacon's orders, 

ſhall be preſented to any benefice with cure: and 

by 13.& 14. Car. 2. c. 4. no perſon is capable of 

being admitted to any benefice, unleſs he hath 

been firſt ordained a prieft ; and then he is, in the 

language of the law, a clerk in orders. Any clerk 1. Burn, 105. 
may be preſented to a parſonage or vicarage, that 

is, the patron may offer him to the biſhop to be 

inſtituted ; but the bilhop may refuſe him if he 

5 excommunicated and remains in contempt forty 

days (a); or if he be unfit{b). If the biſhop has (4) :. Roll. 
no objections, the clerk ſo admitted is next to be ane $88: 
*inflituted by him, which is a kind of inveſtiture of | . * 1 
the ſpiritual part of the benefice ; for by the in- 4 
ſtitution, the care of the ſouls of the pariſh is j 
committed to the charge of the clerk. When a 
yicar is inſtituted, he (beſide the uſual form) 
takes, if required by the biſhop, an oath of per- 
petual reſidence ; for the maxim of law 1s, that 
Vicarius non habet vicarium. When the ordinary is 

alſo the patron, and confers the living, the preſent- 
ation and inſtitution are one and the fame act, and 

are called a collation to a benefice. By inflitution or 
collation the church 1s full, fo that there can be no 
freſh preſentation till another vacancy, ar leaſt in 

the caſe of a common patron ; but the church 1s 

not full againſt the King till z2dudiov. Upon 
inſtitution alſo, the clerk may enter on the par- q 
lonage-houſe and glebe, and take the tithes ; : 
but he cannot grant or let them, or bring an action ö 
for them, till induction. Induction is performed 
by a mandate from the biſhop to the archdeacon, 
who uſually iſſues out a precept to other clergy- 


= — > 


— — 


— 
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'S; men to perform it for him. Jr 1s done by giving 
ch the clerk corporal poſſeſſion of the church, as by 
al. holding the ring of the door, tolling a bell, or 
15 the like; and is a form required by law, with 
ti- intent to give all the pariſhioners due notice to 
by whom their tithes are to be paid. This, there- 
be fore, is the inveſtiture of the temporal part of 
r. the benefice, as inſtitution is of the ſpiritual; 


1 and 
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and when a clerk is thus preſented, inſtituted, and jy, 

ducted, he is then and not before in full and complet 

poſſeffion, and is called in law, perſona tmperſo. ali 

Co. Lit. 30. or parſon imparſonte.— A parſon or vicar may ceale 

to be ſo, —1ſt, By death.—2d, By ceſſion in taking 

another benefice; for by 21. Hen. 8. c. 13. if any 

Cro. Car. 453. one having a benefice of 81. per annum or upwards 

in the King's books, accepts any other, the fit 

ſhall be adjudged void, unleſs he ob:ain a 4% 

penſation—3dly, By conſecration, which is when a 

clerk is promoted to a biſhoprick, except he ob- 

tains a commendam.—4th, By his 1 20 

cepted by the ordinary. — 5th, By depriv:iion, 

either by canonical cenſures, or for ſome male. 

(a) 31-Elizc-6-feaſance, as ſimony (a); maintaining doctrines in 

12. Ann. c. ia. Gerogation to the King's ſupremacy, the thiry- 

(6). Eliz. ninc articles (5), or the book of common prayer(c); 

(0 13. Ein. for neglecting to read the liturgy, or take the ab. 

c- 12 juration oath (4d); for uſing any other form af 

3 prayer than the liturgy (e); for abſenting himſelf 

14. Car. a. c-4. ſixty days in one year from a popiſh benefice pre- 

7: yeo. 1: © 6-ſented by the univerſity (F): in all which and 

oo . wail. & fimilar caſes, the benefice is ip/ſo facto void, with- 

M-ry. « 26- out any formal ſentence of deprivation (g). 
Ce. Rep. 30+ 

A CuRATE is the loweſt degree in the church, 

being in the ſame ſtate that a vicar was formerly, 

an officiating temporary miniſter, inſtead of a 

proper incumbent ; though there are what ate 

See 28. Hen. 8. Called perpetual curacies, where all the tithes are 

« br MEE appropriated, and no vicarage endowed. 

CHURCHWARDENS are the guardians or keepers 

of the church, and reprefentatives of the body 

of the pariſh, They are ſometimes appointcd 

by the miniſter, and ſometimes by the pariſh; and 

ſometimes by both together, as cuſtom directs, 

They are a kind of corporation, and are enabled 

by that name to have a property in goods and 

chattels, and to bring actions for the uſe and 

profit of the pariſh. They may be removed, 4's | 

then called to account by action at Common 


Law. 


aw. Their office is, to repair tlie church, and to 

make rates and levies for that purpoſe. They are 

alſo joined to the Overſeers in the maintenance of 

the poor. They may levy a ſhilling on ſuch as do 1. Lev. 106. 
not repair to church, purſuant to 1. Eliz. c. 2. and Dr. D. 
are impowered to keep perſons orderly while they 


are there. 


nd it. 


e firſt 

a 4% PakisH CLEREs and Se xross are alſo regarded 

hen a by the Common Law as perſons who have free- 

e ob- holds in their offices ; and therefore, though they 

„ AC- may be puniſhed, they cannot be deprived by eccle- . ny Abr. 
tatcal cenſures. The pariſh clerk is generally 


appointed by the incumbent, but by cuſtom may 
be choſen by the inhabitants; and if ſuch cuſtom , 


urg appear, the court of King's Bench will grant a cio. Car. 589, 
. mandamus to the archdeacon to ſwear him in. 

ea 

m of Tax Laity, as contradiſtinguiſhed from THE 


CLERGY, may be divided into three diſtinct ſtates, 
iz. the civil, the military, and the maritime. THE 
Civit STATE includes all orders of men, from the 
higheſt nobleman to the meaneſt peaſant, not in- 
cluded under the deſcription of the clergy, or of the 
military or maritime ſtates ; and it may ſometimes 


rch, include individuals of the other three orders; 

eth, WY fince a nobleman, a knight, a gentleman, or a 

f a peaſant, may become either a divine, a ſoldier, 

are or a ſeaman. Tux CIVIL SrArE conſiſts of the 

ae h and the commonalty. The degrees of no- Vide ante, 
bility now in uſe are, dukes, marguiſſes, earls, 363- 
viſcounts, and barons, 

pers | 

ody A Dok, as a mere title of nobility, is in- 


tcl BY ferior in point of antiquity to many others, yet is 
and _—_ to all in point of rank, being the firit 
ts, tle of dignity after the Royal Family. 


led 

and A Maxqpis, Marchio, is the next degree of 
and nobility. His office formerly was to guard the 
e 8 ffontiers and limits of the kingdom, which were 


00" Wh called marches, from the Teutonic word marche, a 
au. limit; 
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pened, that when an ancient baron hath been 
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limit; as in particular were the marches of Wl 
and Scotland, while they continued to be enemies 
countries. The perſons who had command there 
were called Lord Marchers or Marqueſles. 


Ax EakL 1s a title of nobility ſo ancient, tha 
Its original cannot be clearly traced out. Among 
the Saxons they were called ealiormen, eldermen, 
ſignifying the ſame as ſenior or ſenator among the 
Romans ; and alſo ſchireman, becauſe they had each 
of them the civil government of a ſeveral diviſion 
or ſhire. After the No: man Conqueſt, they were 
for ſome time called Counts or Countees, frem the 
French. It is now become a mere title, ther 
having nothing to do with the government of the 
county. In writs and commiſſions, and other 
formal inſtruments, the King, when he mentions 
any peer of the degree of an Earl, uſually ſtyles 
him “ truſty and well-beloved co; an appeils- 
tion as ancient as the reign of Henry the fourth, 


A Viscovuxr, or Vice Comes, is an arbitrary title 
of honour; which never had any ſhadow of office 
belonging to it. The firſt inſtance of the title 
was in the reign of Hey the ſixth, who created 


Jobn Beaumont a peer by the name of Viſcovit 
Beaumont. 


A Barox is the moſt general and univerſal 
title of nobility; for originally every one of the 
peers of ſuperior rank had alſo a barony annexed 
to his other titles. But it bath ſometimes hap 


raiſed to a new degree of peerage, in the cou? 
of a few generations the two titles have deſcended 
diſlerently ; one perhaps to the male deſcendants, 
the other to the heirs general; whereby the earl. 
dom, or other ſuperior title, has ſubſiſted without 
a barony: and there are allo modern inſtances 
where earls and viſcounts have been created, with- 
out annexing a barony to their other honours : 10 
that now the rule doth not univerfally hold, * 

; a 
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all peers are barons. The moſt probable opinion of 
the origin of baronies is, that they were the ſame 
with our preſent lords of manors. 

The right of peerage ſeems to have been origi- 
_ territorial; that is, annexed to lands, honours, 


that caſtles, manors, and the like; the proprictors and | 
10ng fletfors of which were (in right of their eſtates), 4 
nen, allowed to be peers of the realm, and were y 
| the ſummoned to parliament to do ſuit and ſervice to þ 


their ſovereign; and when the land was alienated, 
the dignity paſſed with it as appendant. Thus, 
the biſhops {till fit in the Houſe of Lords, in right 
of ſucceſſion to certain ancient baronies annexed, 
or ſuppoſed to be annexed to their epiſcopal lands. q 
But afterwards, when alienations grew to be fre- Gtanvil, Bk. 3. 
uent, the dignity of peerage was confined to © . 
& lineage of the party ennobled, and inſtead of 
territorial became perſonal. Actual proof of a 
tenure by barony became no longer neceſſary to 
conſtitute a lord of parliament ; but the record of 
the writ of ſummons to him or his anceſtors, was 


— 8 22 
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tle admitted as a ſufficient evidence of the tenure. | 
ice PEERS are now created by writ or by patent; for 
tle thoſe who claim by preſcription, muſt ſuppoſe 
ed either a writ or patent made to their anceſtors. } 
wat The creation by WRIT, or the King's letter, is a 
ſummons to attend the Houſe of Peers, by the j 
| ſtyle and title of that barony which the King is [ 
la pleaſed to confer : thit by PATENT 1s a royal grant | 
he to a ſubject, of any dignity or degree of peerage. ; 
ed The creation by writ is the more ancient way; but i 
* a man is not ennobled thereby, unleſs he actually ; 
en takes his ſeat in the Houſe of Lords. The molt whittock, 
ie uſual way is to grant the dignity by patent, which c 114 
ed enures to a man and his heirs according to the 
5 limitations thereof: though he never himſelf Co. Lit. 16. I 
te makes uſe of it, yet it is frequent to call up the 
ut eldeſt ſon of a peer to the Houſe of Lords by a 
es writ of ſummons, in the name of his father's 
- barony; becauſe in that caſe there is no danger | 
0 of his children's loſing the nobility, in caſe he never | 
takes his ſeat; for they will ſucceed to their | 


l grandfather. 9 


[ 
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grandfather. Creation by writ has alſo one ag: 
vantage over that by patent; for a perſon create 
by writ holds the dignity to him and bis hein, 
without any words to — purport in the writ; bu 
in letters patent, there muſt be words to dire 
the inheritance, elſe the dignity only enures to th; 
Ce. Lit. 9. 16. prantee for life. For a man or woman may be 
created noble for their own lives, and the dignity 
not deſcend to their heirs at all, or deſcend only u 
ſome particular heirs : as where a peerage is limit. 
ed to a man, and the heirs male of his body by 
Elizabeth his preſent wife, and not to ſuch heirs by 
any former or future wife. A nobleman ſhall be 
tried by his peers; but this does not extend ty 
biſhops, who, though they are lords of parliament, 
and fit there by virtue of the baronies which ther 
3+ Inſt. 30. hold jure eceleſiæ, yet are not ennobled in blood, 
and conſequently not peers with the mobility. By 
20. Hen. 6. c. 9. peereſſes, either in their own 
right or by marriage, ſhall be tried before th: 
ſame judicature as ' peers of the realm. If 
woman noble in her own right marries a com- 
moner, ſhe ſtill remains noble, and ſhall be tried 
by her peers ; but if ſhe be only noble by marriage, 
then by a ſecond marriage with a commoner the 
loſes her dignity; for as by marriage it was 
gained, by marriage alſo it is loſt. Yet it a 
ducheſs dowager marries a baron, ſhe continues 
1. Vent. 298. à ducheſs {till ; for all the nobility are pares, and 
therefore it is no degradation. A peer or peerels 
cannot be arreſted in civil caſes. A peer fitting in 
judgment gives not his verdi& upon oath like an 
2. Iat. 49. ordinary juryman, but upon his honour. Bills in 
chancery alſo he anſwers upon his honour. But 
when he is examined as a witneſs in either civil or 
criminal cafes, he muſt be ſworn. A peer can 
not loſe his nobility but by death or attainder. 


Tae CoMMONALTY, like the nobility, ate 
divided into ſeveral degrees. The firſt name in 
dignity after the nobility 1s, 


A. D. 134 A KNIGHT of the order of S. George, or of the 
Selden,:-5-41+ Garter, firſt inſtituted by Edzvard the third. 
A KxIickhr 
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AKxichr Bauneret, who, if he has been created 
by the King in perſon, in the field, under the 
royal banner in time of open war, ranks by 
\ Rich. 2. c. 4. and 14. Rich. 2. c. 11. next after 
PET and before the ſons of viſcounts; but 4- Inft. 6. 
otherwiſe he ranks after the next in order. les. 

BARONETS, Which title is a dignity of inheri- 
tance, created by letters patent, and uſually 
deſcendible to the iſſue male. It was firſt inſtitut- 
ed by King James the firſt, A D. 1611,—Next 
follow | 


Kxichrs of the Bath; an order inſtituted by 
Henry the fourth, and revived by George the firſt. 
They are ſo called from the ceremony of . 
the night before their creation. — The laſt of theſe 
inferior nobility are, 


Kxichrs Bachelors, the moſt ancient, though 
the loweſt, order of knighthood among us. — 
Tuxsx, ſays Sir Edward Coke, are all the names of 
dignity in the kingdom, EsqpixESs and GENTLE- 
MEN being only names of worſhip. 


2. Inft. 667 


EsqQu1REs, according to Camden, are of four 
ſorts:—1.Theeldeſt ſons of knights, and their eldeſt 
ſons in perpetual ſucceſſion. —2. The younger ſons 
of peers, and their eldeſt ſons in like perpetual ſuc- 
celhon.—3. Eſquires created by the King's letters 
patent or other inveſtiture, and their eldeſt ſons.— 
4. Eſquires by virtue of their offices, as juſtices of 
the peace, and others who bear any office under the 
crown. To theſe may be added, the Eſquires of 
Knights of the Bath, each of whom conſtitutes three 
at his inſtallation ; and all foreign, nay Iriſh peers ; 
for not only theſe, but the eldeſt ſons of peers of 
Great Britain, though frequently titular lords, are 
only Eſquires in law; and mult be ſo named in all 
legal proceedings. 


GENTLEMAN is a denomination given to thoſe * Inf. 667. 
ho ſt 6 
who ſtudy the laws of the realm, who ſtudy in 
the univerſities, who profeſs the liberal ſciences, and, 


in ſhort, who can live idly and without manual 


labour, 


Vo 


— f COTE EO, 1 


| 
| 
| 
} 


— a 2 
* 


— 


| 


2- Inft. 668. 


Archbiſhop of York. 
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labour, and will bear the port, charge, an 
countenance of a gentleman. 


A YEOMAN is he that hath free land of fory 
ſhillings by the year, who is thereby qualified ty 
ſerve on juries, vote for knights of the ſhire, an 
do any other act where the law requires one that i 
probus et legalis homo. 


TRADESMEN, ARTIFICERS, and [LLABourtss, 
form the reſt of the commonalty, who, as well ag 
all others, muſt in purſuance of 1. Hen. 5, c. ;, 
be ſtyled by their eſtate, degree, or myſtery, in al 
actions and other legal proceedings. 


TABLE OF PRECEDENCE. 


The King's children and grand- Marquiſſes younger ſons. 
children. Secre ary of State, if a Biſhop 
The King's brethren. Biſhop »f London. 


The King's uncles. Bithop of Durham. 

The King's nephews. Biſhop of Wincheſter. 

Archbiſbop of Canterbury. Biſhops. 

Lord Chancellor or Keeper, if a Secretary of State, if a Baron 
baron. Barons. 


Speaker of the Houſe of Commons. 


Lord Treaſurer. Lords Commiſſioners of the Great 


Lord Preſident of the ) ze Seal. 

Council, Barons. Viſeounts eldeſt ſons. 
Lord Privy Seal, ' Earls younger ſons- 
Lord Great Chamber- 52 Barons eldeſt ſons. 

lain. But ſee pri- hs Knights of the Garter. 

vate ſtat. 1. Geo. 1, | _ = Privy Councillors. 

2 3- Chancellor of the Exchequer. 
Lord High Conſtable. 2 3 Chancellor of the Duchy. 
Lord Mar ſhall. EZ Y Chief Juſtice of the King's Bench- 
Lord Admiral. <'s 2 Maſter of the Rolls. 


Lord Steward of the Houſehold. 


Chief Juſtice of the Common 
Lord Chamberlain of the Houſe- 


Pleas. 


hold. Chief Baron of the Fxchequer- 
Dukes: Judges and Barons of the Cob 
Marquiſſes. nights Bannerets Royal. 
Dukes eldeſt ſons, Viſcounts younger ſons. 
Earls. Barons younger ſons. 


Marquiſſes eldeſt ſons. 
Dukes younger ſous. 
Viſcounts. 

Earls eldeſt ſons. 


Baronets. 

Knights Bannerets. 
Knights of the Bath- 
Knights Bachelors. 
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Taz MILITARY STATE includes the whole of 
the ſoldiexry, or fach perſons as are PRI 
appointed among the reſt of the people for the 


fory ſafeguard and defence of the realni.—Soon after 
ed ty the reſtoration of King Charles the ſecond, it 
, and was thought proper to recognize the ſole right of 
adt i the crown to govern and command THE Mi1L1TIaA, 

the laws relating to which are now, by the ſtatute 

of 26. Geo. 3. C. 107; reduced into one Aft; the 
Es, general ſcheme of which is to diſcipline a number 
ll as of inhabitants of ebery county, choſen by lot, 


for three years; and officered by the lord lieu- 
tenant, the deputy lieutenants; and other principal 


They are not compellable to march out of their 
counties, unleſs in caſe of invaſion or actual 
rebellion ; nor in any caſe compellable to march 
out of the kingdom. They are to be exerciſed 
at ſtated times 3 and their diſcipline in general is 


ſervice, they are ſubje& to the rigours of martial 
law, as neceflary to keep them in order. —It is 
one of the articles of rhe Bill of Rights, that the 
ruling or keeping A STANDING ARMY within the 
kingdom in time of peace, unleſs it be with the 
conſent of Parliament, is againſt law; but it has 
for many years paſt been annually judged neceſ- 
lary by the Legiſlature to maintain, even in 
time of peace, a ſtanding body cf troops under 
the command of the crown, who are, however, 
po facto diſbanded at the expiration of every 
year, unleſs continued, as is now umformly done, 


N04. 
5 


tit 


Baronets eldeſt ſotis. Eſquires. 
mon Knights eldeſt ſons. Gentlemen. 
Baronets younger ſons. Yeomen. 
£ Knights younger ſons. Tradeſmen. 
f, Colonels. Artiticers« 
Serjeants at Law. Labourers 
Doctors. 
N. B. Married women and widows are intitled to the rank among 
*xch other as their huſbands would reſpectively have born between 
ſeſves, except ſuch rank be profeſſional or official; - and unmarried 
«7:1 to the ſame rank as their elder brothers would bear among 
75 »#during the lives of their fathers. 
by 


Iandholders, under a commiſſion from the crown. 


liberal and eaſy ; but when drawn out into actual 
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by Parliament, regulating the manner in which ſtart 
this body of troops are to be provided for. 


THe MARITIME STATE is nearly related to the 1 
former, and confiſts of all ſuch perſons as ha tiq 
appointments or ſervices in the royal nayy of vice 
England. to 

Many laws have been made for the ſupply d bee 
the navy with ſeamen; for their regulation when dot 
on board ; and to confer privileges and reward tim 
on them during and after their ſervice. —F1xs7, fa no 
their ſupply, the King is empowered to grant com- the 

Foſter's Rep. Miſſions bor impreſſing them; and pariſhes may bind dia 
154. out poor boys apprentices to maſters of merchant. rif 
men, who ſhall be protected from being imprefied we 
for the firſt three years. Great advantages, alſo, ral 
are given to volunteer ſeamen, in order to induce tut 
them to enter into his Majeſty's ſervice; and every 6 
foreign ſeaman who, during a war, ſhall ſerie en 
| two years on board an Engliſh ſhip, is %% (at th 
| | naturalized. But f/hermen, ferrymen, and Thane; co 
| watermen, are, under certain circumſtances, pro- Ju 
s. Eliz. tected from being impreſſed (a). SECOND, A 
7. Ks. Wil. . The method of ordering ſeamen in the royal ficet, to 
c 21. and keeping up a regular diſcipline there, “ th 
4 _ 4 " directed by certain acts of parliament (5%, in pe 
13. Geo. c. 7. Which almoſt every poſſible offence is ſet down— ſh 
1.Geo-2.c.14, THIRDLY, With regard to the privileges con- b 
—.— ferred on ſailors, they are pretty much the ſame of 
Oc. 2. . . . 
c. 23, with thoſe confered on ſoldiers ; being provided b 
for, when maimed, wounded, or ſuperannuated, t 
either by county rates, or Green ich hoſpital; and if 
by 1. Geo. 2. ſt. 2. c. 14. no ſeaman on board his d 
Majeſty's ſhips can be arreſted for any debt lets n 
than twenty pounds: beſide this, they have 0 
ſeveral privileges as to trades, and the power ol q 
| | making auncupative teſtaments, . 

Having conſidered perſons in the relativ? { 
capacities of king and ſubjet, clergy and laily, | 
nobilily and commonalty, the military and the _— 

e; 0 


* 
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ſtate, we now proceed to conſider perſons in the 
relation of public officers, and incorporated bodies. 


Tux SHERIFF is an officer of very great an- 
tiquity in this kingdom, and is called in Latin 
vice comes, as being the deputy of the earl, or comes, 
to whom the cuſtody of the ſhire is ſaid to have 
been committed at the firſt diviſion of this king- 
dom into counties; but the earls in proceſs of 
time being delivered from the burden, the ſheriff 
now does all the King's buſineſs in the county; 
the King by his letters rar committing cu/{o- 
diam comitatiis to the ſheriff, and him alone. She- 
riffs, except where the ſhrievalty is of inheritance, 
were formerly choſen by the inhabitants of the ſeve- 
ral counties; but theſe popular elections growing 
tumultuous, the 9. Ed. 2. ft. 2. 14. Edw. 3. 
c. 7. 23. Hen. 6. c. 8. and 21. Hen. 8. c. 20. 
enact, that ſheriffs ſhall be aſſigned and elected by 
the chancellor, treaſurer, preſident of the King's 


council, chief juſtices, chief barons, all the 


judges and great officers of ſtate, on the morrozo of 
All Souls in the Exchequer ; which is now altered 


to the morrow of St. Martin, where they propoſe 


three perſons to the King, who afterwards ap- 
points one of them to be ſheriff. The office of 
ſheriff cannot be determined until a new ſheriff 
be named, unleſs by his own death or the demiſe 
of the King; in which laſt caſe it is now enacted 
by 1. Arn, ſt. 1. c. 8. that all officers appointed by 
the preceding King may hold their offices for 
ſix months after the King's demiſe, unleſs ſooner 
diſplaced by the ſucceſſor. By 1. Rich. 2. c. II. 
no man that has ſerved the office of ſheriff for 
one year, can be compelled to ſerve the ſame 
again within three years after. —The power and 
duty of a ſheriff are either as a judge, as a keeper 
of the King's peace, as a W officer of the 
ſuperior courts of juſtice, or as the King's bailiff. 


In his judicial capacity he is to hear and determine Dal. e. 4. 


all cauſes of forty ſhillings value or under, in his 
county court. He is likewiſe to determine the 
Q 2 elections 
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elections of knights of the ſhire, of coroners, and 
of verderers; to judge of the qualification of voter, 
and to return ſuch candidates as he ſhall determine 
to be duly elected. As the keeper of the King's peace, 
both by the Common Law and ſpecial commiſ- 
ſion, he is the firſt man in the county, and ſupe. 
rior in rank to any nobleman therein during his 
office. He may apprehend and commit to priſon 
all perſons who break the peace, or attempt to 
break it, and may bind any one in a recognizance 
to keep the King's peace. He may, and is bound 
ex officio to purſue and take all traitors, murderers, 
felons, and other miſdoers, and commit them to 
gaol for ſafe cuſtody. He is allo to defend his 
country againſt any of the King's enemies, when 
they come into the land ; and for this purpoſe, as 
well as for keeping the peace and purſuing felons, 
he may command all the people of his county to 

ttend him, which is called the poſſe comitatis, or 
power of the county; which ſummons every 
perſon above fifteen years old, and under the 
degree of a peer, is bound to attend, upon warn- 
ing, under pain of fine and im 1 
In his minifterial capacity, the ſheriff is bound to 
execute all proceſs iſſuing from the King's courts 
of juſtice, In civil cauſes he is to ſerve the writ, 
to arreſt, to take bail, to ſummon and return 
the jury, and to fee the judgment of the lay 
carried into execution. In criminal matters, 
alſo, he arreits, impriſons, ſummons the jury, 
has the cuſtody of the delinquent, and executes 
the ſentence. As the King's bailiſt, it is his buſineis 
to preſerve the King's rights within his bailiwick, 
by ſeizing all lands devolved to the crown by 
attainder or eſcheat; by levying all fines and 
forfeitures; by ſeizing and keeping all waits, 
wrecks, eſtrays, and the like; and by collecting the 


King's rents within his county, when commanded 


by proceſs from the Exchequer. 


THe UNDER SHERIFF is the ſheriff's deputy, 
and uſually pertorms all the dutics of the _ 
. 8 ut 
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but he cannot practiſe as an attorney during his 
office, which he cannot hold for a longer term 


than one year. 


% 


Baitirrs, or Sheriffs Officers, are either 
bailiffs of hundreds, or ſpecial bailiffs. The 
former are officers appointed over their reſpective 
diſtricts by the ſheriffs, to collect fines therein, to 
ſummon juries, to attend the judges and juſtices at 
the aſſizes and quarter ſeſſions. The latter are 
generally mean perſons employed by the ſheriffs 
to ſerve writs, make arreſts, and take executions z 
and, being uſually bound to the ſheriff for the due 
execution of their office, are called Bound Bailiffs. 


GaoLERs are officers under the ſheriff, for he 
is reſponſible for their conduct. Their buſineſs is 
to keep ſafely all ſuch perſons as are committed to 
them by lawful warrant ; and if they ſuffer any 
ſuch es eſcape, the ſheriff muſt anſwer it to the 
King if it be a criminal matter, or in a civil caſe». Inft. zr. 
to the party injured, * 


Tux Cox ox ER, Coronator, d corond, is an officer Wood's Inſt. 
o . 83. 
of the King that hath cognizance of ſome pleas f EBU. .c. 


of the crown. He is to be elected in full z. Ed. 1. e. 10. 
county court, by the freeholders, upon the King's l Edw. 3. e. 8. 
writ de coronatore eligendo, and ought to have lands 

in fee in the county to anſwer all people; though 

now mean perſons execute the office. The num- 

ber of coroners is not fixed; in ſome counties 

there are four, beſides ſeveral ſpecial coroners in 

divers liberties and privileged places; as the 

coroner of the verge, &c.; and by charter, ſeveral :s Ed.. c. 
corporations have power to chuſe coroners fort Fe. 
their precincts. The chief juſtice of the King's co. Li. 288. 
Bench is the ſovereign coroner of the realm, and 

may view a body and record it wherever he is. 

The power of coroner is either judicial or miniſterial. 

, The judicial authority of coroner, both general 

l and ſpecial, is to enquire into the cauſe by which 

any perſon came to a violent death, to pronounce 


Q 3 judgment 
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judgment upon outlawries in the county cou 
to take and enter appeals of murder, &c. He 
may alſo enquire of the eſcape of a murderer, af 
7 _—_— ,. freaſure-trove, wreck, deodands ; but of ng 
' felony, except of the death of a man, and upon 
view of the body, The miniſterial power of the 
coroner is only as the ſheriff's ſubſtitute, to execute 
ſuch proceſs as may be directed to him, upon a juſt 
exception made againſt the ſheriff. The coroner 
: 1s choſen for life, but may be diſcharged by the 
King's writ de coronatore exonerando, for a cauſe to 
be therein aſſigned, as that he is engaged in other 
buſineſs, is incapacitated by years or ſickneſs, hath 
not a ſufficient eſtate in the county, or lives in an 
inconvenient part of it. By 25. Geo. 2. c. 29. 
which appoints the mode in which his ingriftion i; 
to be taken, extortion, neglect, or miſbehaviour, 
are alſo made cauſes of remoyal. 


Tux Crsros RoTtuvLorU is the keeper of the 
records of the county, and principal juſtice of 
the peace. | 


Tue TREASURER OF THE COUNTY 1s he that 
Keeps the county itock. "There are two of them 
in each county, to be choſen by the major part ot 
the juſtices of the peace at Eaſter ſeſſions. 


See 11. Geo z. JUSTICES OF THE PEACE are perſons appointed 
& 20, by the King's commiſſion, to keep the peace of 
the county for which they are appointed. Some 
of them are made of the grorum, trom the words 
of the commiſſion, ** quorum A. B. C. D. & unn 
ee volumus;” becauſe ſome buſineſs of im- 
portance ſhall not be diſpatched without the 
preſence of them, or one of them; and now 
the practice is to raiſe them all to the dignity of 
the quorum. When any juſtice intends to act under 
this commiſſion, he ſues out a writ of dedimis 
foteftatem from the clerk of the crown in Chancery, 
empowering certain perſons, therein named, ta 
adminiſter the nſual oaths to him; for until * 

be 
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be done, he is not at liberty to act. By 5. Geo. 2. 
c. 11. every juſtice (except as it is therein ex- 
cepted) ſhall have 10ol. per annum, clear of all 
deductions; and if he acts without ſuch qualifica- 
tion, he ſhall forfeit 100 l.: and no practiſing 
attorney, ſolicitor, or proctor, ſhall be capable of 
acting as a juſtice of the peace. The office of 
theſe juſtices is determinable, — i. By demiſe 


231 


of the crown; that is, fix months after. 2. By 1. Ann. e. 8. 


expreſs writ under THE GREAT SZAL. 3. By ſuper- 
ſeding the commiſſion by writ of ſuperſedeas, 
which ſuſpends the power of all the juitices, but 
does not totally deſtroy it; for it may be again 
renewed by procedendo. 4. By a new commiſhon, 
which virtually, though filently, diſcharges all 
former juſtices that are included therein ; for 
two commiſſions cannot ſubſiſt at once. 5. By 
acceſhon of the office of ſheriff or coroner.— 
Their power 1s pointed out by the words of the 
commiſſion, and by particular ſtatutes. 
, 


ConsERVATORS OF THE PEACE were anciently 
what the juſtices of the peace are now, and were 
elected by the county, upon a writ directed to the 
ſheriff. The King is the principal conſervator of 
the peace within all his dominions, and may give 
authority to any other to ſee the peace kept, and 
to puniſh ſuch as break it: hence it is ffually 
called the King's peace. The lord chancellor or 
keeper, the lord treaſurer, the lord high ſteward, 
the lord marſhal and the lord high conſtable, all 
the juſtices of the court of king's bench by 
virtue of their office, the maſter of the rolls by 
preſcription, are general conſervators of the 
peace throughout the whole kingdom, and may 
commit all breakers of it, or bind them in recog- 
nizances to keep it: the other judges are only ſo 
in their own courts. 


The coroner is alſo a conſervator of the peace Lamb. 12. 


within his own county, as is alſo the ſheriff; and ; 
both of them may take a recognizance or ſurety of * 
the peace. Conſtables, tithing-men, and the like, 
are alſo conſervators of the peace within their own 


Q4 juriſdiction 3 


Britton, 3+ 


N. B. 81. 
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juriſdiction ; and may apprehend all breaker; dt 
the peace, and commit them until they fing 
ſureties for keeping it. | | 


CoxsTABLES, ancientiy written Coningfables, from 
coning, a Saxon word ſignifying king, and /lapl, 
ſtability or ſafeguard, are officers appointed for 
the preſervation of the peace in hundt eds, pariſhes, 
and towns. They are of two ſorts, high-conftabl 
and petty-conſtables, The former were firſt ordained 
by the ſtatute of /Yiachefter, and are appointed at 
the court-leers of the franchiſe or hundred ove: 
which they preſide; or, in default of that, by the 
juſtices at their quarter ſeffians ; and are removable 
by the ſame authority that appoints them. The 
3 are inferior officers, choſen in the 
ame manner, in every town and pariſh, ſubordi. 
nate to the high conſtahle of the hundred, and 
they include in their official character the charac- 
ters of headborough, tithing-man, or bortholder, 
The general duty of all conttables is to keep the 
peace in their ſeyeral diſtricts ; and to that purpoſe 
they arreſt, impriſon, break open houſes, and tlic 
like. They are alfo, by the {tatute of Winchefter, 
to keep watch and ward in their reſpective juril- 
Cc 


SURYEYORS OF THE Hicuwa vs. Every parith 
is bound of common right to keep the high-roads 
that go through it in good and ſufficient repair, 
unlets, by reaſon of the tenure of lands, or other- 
wife, this care is conſigned to ſame particular 
private perſon ; and for this purpoſe a ſurveyor ot 
the highways is appointed by 7. Geo. 3. c. 42. who 
is enabled to call the pariſh together, and to let 
them upon this work, under the reſtrictions 
JW 


OVERSEERS OF THE Pao are by 43. Elis. c. 2. 
to be nominated yearly in Eafter week, or within 
one month after; though a ſubſequent nomination 
will be valid, by two juſtices dwelling near = 

Ce . | parun. 
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iſh. They muſt be ſubſtantial houſeholders, 
and ſo expreſſed to be in the appointment of the 
juſtices. Their office and duty are principally. to Ld. Ray. 1396 
raiſe relief for the poor, and to provide employ- 
ment for ſuch of them as are able to work; for 
which purpoſe they are empowered to make and 
levy rates upon the ſeveral inhabitants of the 
pariſh. The poor, however, mult be confined to 
their reſpective pariſhes ; and by 13. & 14. Car. 2. 
c. 12. a legal ſettlement may be gained by birth, 
inhabirancy, apprenticeſhip, or ſervice. iſt, By — 433: 
birth; for wherever a child is firſt known to be, 
that is always primd facie the place of ſettlement, 
until ſome other can be ſhewn, This is alſo 
o/zzays the place of ſettlement of a baſtard child. 
But in legitimate children, there may be, 
2(ly, Settlements by parentage, being the ſettlement 
of one's father or mother; all legitimate children 
being really ſettled in the pariſh where their Salk. «23. 
parents are ſettled, until they get a new ſettlement Ld. Rax. 473. 
tor themſelves, A new ſettlement may be gained, 
jdly, By marriage; for a woman marrying a man 
that is ſertled in another pariſh, changes her own 
ſertlement ; the law not permitting the ſeparation 
of huſband and wife. But if the man has no 
ſettlement, her's is ſuſpended during his life, if 
he remains in England and is able to maintain 
her; but in his abſence, or after his death, ar 
during, perhaps, his inability, ſhe may be re- 
moved to her own ſettlement.— The other methods Bum, S. C. 376. 
of gaining a ſettlement are all reducible to this \ 
one of forty days reſidence therein: but this forty 
days reſidence (which is conſtrued to be lodging 
or lying there) muſt not be by fraud or ſtealth, 
or in any clandeſtine manner; but accompanied 
witk one or other of the following concomitant 
circumſtances. The next method, therefore, of 
gaining a ſettlement is, ꝗthly, By forty days reſt: 
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2 dence and notice; for if a ſtranger comes into a 
un pariſh, and delivers notice in writing of his place 
on of abode, and number of his family, to one of b 
Y the overſeers, which mult be read in the —_— ; 
n. and \ 


—— , 2 


- - — regs 
7 — 


-- — 


234 


THE OBJECTS OF 


and regiſtered (and reſides there unmoleſted {4 
forty days after ſuch notice), he is legally ſettle 
thereby; for the law preſumes that ſuch a one, 
at the time of notice, is not likely to become 
chargeable, elſe he would not venture to give i, 
or that in ſuch cafe the pariſh would take caretg 
remove him. But there are alſo other circumſtance; 
equivalent toſuchnorice : therefore, ʒthly, Reni, 
for the year, a tenement of the yearly value of ten 
pounds, and refiding forty days in the parih, gains 
ſettlement without notice; upon the principle a 
having ſubſtance enough to gain credit for ſuch 4 
houſe. 6thly, Being charged to, and paying the 
public 7exes and levies of the pariſh {excepting 
thoſe for ſcavengers, highways, and windows); 
and, ythly, Executing, when legally appointed, 
any public parochial /e for a whole year in the 
pariſh, as churchwarden, &c.; are both of them 
equivalent to notice, and gain a ſettlement if 
coupled with a reſidence of forty days. 8thly, Being 
hired for a year when unmarried and childlels, and 
ſerving a year in ſome ſervice; and, gthly, Being 
bound uppreatice for ſeven years, gives the ſervant 
and apprentice a ſettlement, without notice, in that 

lace wherein they ſerved the laſt forty days. 
This 1s meant to encourage application to trades, 
and going out to reputable ſervices. 1othly, and 
laſtly, Having an efate of one's own, and reſiding 
thereon forty days, however ſmall the value may 
be, in caſe it be acquired by act of law or 


of a third perſon, or by deſcent, gift, deviſe, &c. 


is a ſufficient ſettlement; but if a man acquite i 
by his own act, as by purchaſe, in its popular 
ſenſe, in conſideration of money paid, then, unlets 
the conſideration advanced bond fide be 3ol. it 15 
no ſettlement for any longer time than the 
perſon ſhall inhabit thergon. He is in no cale 


Temoveable from his own property, but he ſhall 


not, by any fraudulent or trifling purchaſe of his 
own, acquire a permanent and laſting ſettlement. 
All perfons not ſo ſettled may he removed to their 

f on 
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d for awn ſettlement, on complaint of the overſeers, by 
(le! ro juſtices of the peace, if they ſhall adjudge 
one, them likely to become chargeable to the pariſh 
-0me into which they have intruded, unlets they are in 


a way of gerring a legal ſettlement, as by having 
hired a houſe of 10l. per annum, or living in an 


incez annual ſervice; for then they are not removeable. 
ing, And in all other caſes, if the pariſh to which they 
t ten belong will grant them a certificate, acknowledg- 
1152 Wi ing them to be their pariſhioners, they cannot be 
le of removed merely becauſe likely to become charge- 
9 able, but only when they become afrally charge- 
; the able. But ſuch certificate-perſons can gain no 
ung ll ſettlement by any of the means above-mentioned, 
ws); unleſs by renting a tenement of 101. per annum, 
ted, or by ſerving an annual office in the pariſh, being 
Av legally placed therein : neither can an apprentice 
hem 


or ſervant to ſuch certiſicate- perſons gain a ſettle- 
ment by ſuch their ſervice. 


eing 
5 
and Tux CLERK OF THE MARKET is an officer that Wood's Int. 
ing hath cognizance of weights and meaſures; and e. 
vant 


for this purpoſe hath a court, in which he inquires | 
whether they are of the proper ſtandard ; but his | 
office is confined to this ſubject, and therefore he 
cannot ſet a price upon any article in the market 4 Inſt. 275, 
over which he preſides; neither can he take any 
fee, except for ſealing; for if the weights or 


naß ncaſures be falſe, they ought to be burned. The 
Of exerciſe of this office is now rendered almoſt uſe- 
XC. leſs, for the juſtices of aſſiſe, oyer and termi- | 
en ner, juſtices of the peace, ſherifſs in their tourns, ö 
tar and lords in their leets, may and do enquire of Woot's Tut. a 
15 alle weights and meaſures, OY 
the  Goverxors or Hovsts or CORRECTION are to Wood's Inſt. 
ale ſet rogues and other idle perſons to work. This e | 
all officer and his priſon doth not belong to the 37 El © 4. |; 

prion Slong C 43 Elz c. 4. 1 
his henff; his nomination, duty, and allowance, 7: Jac: 1. c. 4. | 
5 being ſettled by ſeveral ſtatures, 2 

Fes] 10.Ge9,2.c-28, 


Having [ 
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Wood's Inſt. 


106. 


. B.. Com. 467. enjoy a kind of legal immortality. The firſt divi- 
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Having enumerated the ſeveral characters unde: 
which perſons in their relative capacities are con. 
fidered as public officers, we proceed to conſider 
thoſe perſons\diſtinguiſheT by the name of C 
rations, or Bodies Politic, | 

A Cox poRATIOxN is a perſon, in a political 
capacity, created by the Law; and is a body 

zohric framed by policy and fiction to endure 
in perpetual ſucceſſion: for as all perſonal riglus 
die with the natural perſon, and as the necettay 
forms of inveſting a ſeries of individuals one after 
another with the tame individual rights would he 
very inconvenient, if not impracticable, it has 
been found neceſſary, when it is for the advantage 
of the public to have any particular rights kept 
on foot and continued, to conſtitute artificial perſons, 
who may maintain a perpetual ſucceſſion, and 


hon of corporations is into aggregate and ſole, 


ConrorAaTIONS AGGREGATE conſiſt of many 
perions united together into one ſociety, and arc 
kept up by a perpetual ſucceſſion of members, tv 
as to continue for ever; as mayor and commonaly, 
dean and chapter, maſter and fellows of a college, 
maſter and brethren of an hoſpital. 


Con poRATIOxSs SOLE conſiſt of one perſon on 
and his ſucceſſors in ſome particular ſtation, who 
are incorporated by law, in order to give them 
fome legal capacities and advantages, particularly 
that of perpetuity, which in their natural perſons 
they could not have had; as a king, a biſhop, 


Wood's Int. 4 dean of fome chapter, an archdeacon, a pre- 


108. 


MW 


bendary, parſon, vicar, the chamberlain of L. 

don, and the heads of ſeven hoſpitals. 
Another divition of corporations, either ſole 0: 

aggregate, is into ecclefia/lical and lay. 


f * 
ECCLESIASTICAL CORPORATIONS are, when 
the members that compole it are entirely pi 
Peron 
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prrſous; ſuch as biſhops, certain deans, preben- 
daries, archdeacons, parſons, and vicars, which 
are ſole corporations; deans and chapters, and 
the like, which are bodies aggregate. 


ner 
CON. 
der 
22 

Lay CorroRAT1ONS are of two forts, civil and 
elemoſynary. The civil are ſuch as are erected for a 


* variety of temporal purpoſes; as the King, to 
a prevent any iuſerregnum or vacancy of the throne; 
m 4 mayor and commonalty, bailiff and burgeſſes, 
Fun and the like, for the advancement and regulation 
Pas of manufactures and commerce. The eleemoſy- 
| he nary fort are ſuch as are conſtituted for the per- 
* petual diſtribution of free alms, or bounty of the 
rage tounder of them, to ſuch perſons as he has 
cent directed; as all hoſpitals, colleges, &c. 
ſons, 
a A CoxrortaTioN may be created by the Com- 
mon Law, by the King's charter, by Act of Parlia- 
ment, and by Preſcription- When a Corporation 
_ is created, a name mult be given to it, and by 
*. that name alone it muſt ſue and be ſued, and 
** do all legal acts; for the name is the very being 
* of its conſtitution: and though it is the will of 
of the King that erects the Corporation, yet the 
0 name is the knot of its combination, without Hob. 217. 
which it could not perform its corporate functions. 10. Co. 33. 
* When a Corporation is duly created, all other 
to incidents are tacitly annexed to it: as, — 1. To 
* have perpetual ſucceſſion; and therefore, all 
1 Aggregate Corporations have a power, neceſſarily \ 
wid implied, of electing members in the room of 
oP, ſuch as go off.—2. To ſue and be ſued, implead 1. Roll. Abr. 
K or to be impleaded, grant or receive by its cor- * 
* porate name, and do all other acts, as natural 
perſons may.—3. To purchaſe lands, and hold 
a them for the benefit of themſelves and their 
luccefſors ; and to have a common fſeal.—4. To 
make bye laws, or private ſtatutes, for the better 
1 government of the Corporation. An Aggregate 


Corporation muſt always appear by attorney; it 
cannot 


va} 


ta, 


Co. Lit. 46. 


See 33. Hen. 8. 
C 27+ 


take a deviſe of lands, except by 43. Eliz. c. 4. 


Hob. 136. 
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cannot be made plaintiff or defendant in » of 
action of battery, or for the like perſonal injuries; tic 
it cannot commit treaſon or felony, or other of 
crime, in its corporate capacity, though its member: ne 
may in their individual capacities; it is not capable ca 
ſuffering a traitor's or a felon's puniſhment, for i br 
is not liable to corporal penalties, nor to attain- ra 


der, forfeiture, or corruption of blood. It can. 
not be executor or adminiſtrator, or perform any 
perſonal duties. It cannot be ſeiſed of lands t 
the uſe of another; neither can it be committed C0 
to priſon, and therefore cannot be outlawed. lt 
cannot be excommunicated, or ſummoned into the 
eccleſiaſtical courts, on any account. But an Aggre. 
gate Corporation may take goods and chattels for 
the benefit of themſelves and ſucceſſors, which a an 
Sole Corporation cannot do. In Eccleſiaſtical or 
Eleemoſynary Corporations, the King, or founder, 
may mark out the rules and ordinances they {hall ra 
oblerve; but Corporations inftiauted for cixil 
purpoſes are only fubje& to the Common Lay, 
and their own bye-laws not repugnant to the laws w 
of the realm. Aggregate Corporations alſo, that ar 
have by their conſtitution a head, as a dean, 
warden, or maſter, cannot do any acts during 


the vacancy of the headſhip, except only appoint- Cc 
ing another ; but there may be a Corporation th 
Aggregate without a head, as the Governors of the [ 
Charter-Houſe. In Aggregate Corporations, allo, ul 


the act of the major part is eſteemed the act of the 
whole. No Corporation, of any deſcription, can 


for charitable uſes; which exception is narrowed by 
9. Geo. 2. c. 36. by an abridgement of their pr. 
vilege of purchaſing from any living grantor, 
without the King's licenſe ; which purchaſes made 
by corporate bodies are conſidered to be put 
chaſes in mortmain, of which we ſhall treat here- 
after,—The Ordinary is the ver of all Ecclet- 
aſtical Corporations ; and the founder, his heit; 
and aifigns, of all Lay Corporations, whether Civil 
or Eleemoſynary. A Corporation may be diſſolved, 
1. By act of parliament, 2. By the natural * 
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of all itsmembers, in caſes of an Aggregate Corpora- 


| 
J. tion. 3. By ſurrender of its franchiſes into the hands 
ther of the King. 4. By forfeiture of its charter through 
ber: negligence, or abuſe of its franchiſes ; in which 
leof cle the Law judges that the body politic has 
Or it broken the condition upon which it was incorpo- 
al rated, and thereupon the incorporation is void. 
Can- And the N courſe is, to bring an information 
any in nature of a writ of Q»o Warranto, to inquire, By 
$ th what wwarraut the members now exerciſe their 
tred corporate power, having forfeited it by fuch and 
I ſuch proceedings? 
the | 
ore. We now proceed to conſider perſons in the re- Ante, 187. 
; for lative capacities of maſter and ſervant, huſband 
cha and wife, parent and child, guardian and ward. 
| or 
ler, MASTER AND SERVANT,—Servants are of ſeve- Menial Ser- 
hall ral kinds. THE FIRSH fort acknowledged by the vants. 
vil Laws of England are menial ſervants ; ſo called from . gl. com. 425. 
aw, being intra menia, or domeſtics living within the Wood's Luſt. 
aus walls of the houſe. The contract or relation 5* 
hat arifes from the hiring; and if a maſter retains 
an, a ſervant generally, without expreſſing any time, 
ing the Law conſtrues it to be for a year; but the 
int- contract may be for a longer or ſhorter term. By Co: Lit. 42. 
jon the ſtatute 5. Lliz. c. 4. all ſingle men between n 
the twelve years old and ſixty, and married men 
Iſo, under thirty years of age, and all ſingle women 
the between twelve and forty, not having any viſible 
can livelihood, are compellable by two juitices to go 
1 out to ſervice in huſbandry, or certain ſpecific 
by trades; and on every A hiring for a year, a 
ori quarter's warning muſt be given before the con- 
or, tract can be diſſolved, unleſs upon reatonable 
ade cauſe, to be allowed by a juſtice of the peace: 
ur- but they may part by conſent, or make a ſpecial 
wy bargain.— THE s£conD kind of ſervants are ap- Appremices. 
efi- prentices, from apprendre, to learn; who are bound N 
irs by indenture, with their own conſents, or by the 


agreement of their friends,. to ſerve for a certain 
aumber of years in ſome trade, upon condition 
| that 


— — — 
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that the maſter ſhall, during the time, inf 
ze them in his art or myſtery, By ſeveral ſtatutes(g, 
Bic u. Ca g tlie children of poor perſons may be apprentice 
7- Jac- 1. e. 3. gut by the Overſeers, with the conſent of tyy 
ROE e juſtices, till twenty-four years of age, to ſuch 
3- Ann. c. 6. perſons as are thought fitting, who are . compe|. 
3 lable to take them; and gentlemen of fortune, 
Salk. 37. 491. and clergymen, are equally liable with others tg 
1uch compulſion; for which purpoſes this 5. Fiz, 
c. 4. and 43. Eliz. c. 2. have made the indenure 
obligatory, though ſuch pariſh apprentice be 4 
minor. By the firſt of theſe ſtatutes, ſ. 35. four 
juſtices, in open ſeſſions, have power to dilcharge 
apprentices to trades, either at the requeſt of 
themſelves or. maſters; or by one juſtice, witli 
bac. 67. appeal to the feſfion, who may direct reſtitution 
of a ratable ſhare of the money given with the 
apprentice; and by 20. Geo. 2. c. 19. pariſh ap- 

N may be diicharged in the fame manner 

» two juſtices. But by 6. Geo. 3. c. 26. if an 

- apprentice with whom leſs than ten pounds hath 

been given, runs away from his maſter, he 1s 
compellable to ſerve out his time of abſence, or 

make ſatisfaction for the fame, at any time within 

ſeven years after the expiration of the original 

I.avourers Contract, —A THIRD ſpecies of ſervants are labourers, 
who are only hired by the day or the week, and do 

not hve inter menia as part of the family. By 

5. Elin. c. 4. all perſons meet for labour ſhall be 
compeiled to terve by the day 1n the time of hay 

or corn harveſt, and their wages ſhall be aſſeſſed 

yearly at every Eaſler ſeſſion; which rates ſhall by 

1. Fac. 1. c. C. be publickly proclaimed by the 

ſheriff; and no labourer retained for building or 
repairing, or for any other work done by he great, 

ſhail depart the ſame before the finiſhing thereot, 


Cro. Car. 179. 


Stewards, Without licenſe.— THE FouRTH ſpecies of ſervants 


—.— and are, flezwards, factors, and bailiffs ; for theſe perſons 
US. 


are conſidered by the law as ſervants, with regard 
to ſuch of their acts as affect their maſters or em- 
ployers property. Servants by a hiring for 2 
year, and apprentices by their * gain a 

ſettlement 
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ſettlement in the pariſh where they ſerve the laſt 

forty days. Apprentices have an excluſive right to 5. Elis. e. 4. 
exerciſe their trade in any part of England; but no · Geo. g. c. a6. 
trades are held to be within the ſtatute of 5, Eliz. 

c. 4. but ſuch as were in being at the r 
ing of it; the following a trade, however, for ſeven I. 22 
years is ſufficient to obtain this privilege without 

any binding. A maſter may correct his apprentice, ſo 

that it be done with moderation; but not any Cro. Car. 173. 
other ſervant : and by 5. Eliz. c. 4. if any ſervant, * 29% 289. 
workman, or labourer, affault his maſter or 

miſtreſs, he ſhall ſuffer a year's impriſonment. 

A maſter may ſupport or maintain his ſervant in 

any action at law againſt a ſtranger, or may bring 2. Roll. Abr. 
an action againſt another for beating or maiming us. 

him, aſſigning, as a ground for the action, x loſs 

of ſervice; or may even juſtify an affault in his 

defence; and if any ork knowingly hire the 9. Co. 113+ 
ſervant of another, the firſt maſter may haye an 
action to receive damages for the loſs of his 

ſervice, both againſt the ſervant and the * 

hiring him. But a maſter is anſwerable for the 

act of his ſervant, if done by his command, 


either expreſsly or impliedly given: nam qui facit 


fer alium, facit per ſe ; and therefore if a ſervant + Inſt: 09, 


commit a treſpaſs by the command or encourage- 
ment of his maſter, the maſter ſhall be guilty of 
it, as well as the ſervant. Now, whatever a ſer- 
rant is permitted to do in the uſual courſe of his 
buſineſs, is equivalent to a general command; as 
if I pay money to a banker's ſervant, the banker 
is anſwerable for it; or, if a ſteward lets a leaſe 
of a farm without the owner's knowledge, yet the 
owner muſt ſtand to the bargain, for the letting 
leaſes is in the regular courſe of the ſteward's 
buſineſs; and a wife, a friend, or relation, that 
uſe to tranſact buſineſs for a man, are qguoad hoc 
his ſervants. If a ſervant, by his negligence 
does any damage to a ſtranger, the matter fl all 
anſwer for his neglect; as if a f{mith's ſervant 
fames a horſe while he is ſhocing him, an 2 * 

| ies 


So AMS... "ay x 
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lies againſt the maſter, and not againſt: th 
ſervant. 


| for | 
HusBanD Axp Wirrt. The law conſider prof 
marriage in no other light than a civil conta; Sed 


and therefore, like all other contracts, it is good of « 
when the parties at the time of making it were 
willing to contract, ble to contract, and afuuly 
did contract, in proper form of law. As to the 
firſt, the maxim is, that conſenſus, non concubity, 


facit nuptias. As to the ſecond, all perſons are the 
able to contract themſelves in marriage, unleß Thi 
they labour under the canonical diſabilities of pre. b. 
contract, conſanguinity, or relation by blood, and i | 
affinity or relation by marriage; and ſome inc 
ticular corporal infirmities (but theſe diſabilities but 
only render the marriage voidable, and not ße fac cov 
void); or under the civil diſability of a pit Wil » © 
marriage, as having another huſband or wife 8⁴ů 
living; of being under age; of wanting the con- WII 
ſent of parents or guardians ; and of being inſane, lep 


As to the third, no marriage, actually performed, 
is by the temporal law po facto void; that is, 
celebrated by a perſon in orders, in a pariſh 
church or public chapel (or elſewhere by fecal 
difpenkation) , In purſuance of banns, or a licenſe, 
between ſingle perſons conſenting, of ſound mind, 
and of the age of twenty-one years, or of the age 
of fourteen in males, and want in females, with 
conſent of parents or guardians, or without it in 
caſe of widowhood, And no marriage is voidable, 
by the eccleſiaſtical law, after the death of either 
of the parties, or during their lives, unleſs for 
the canonical impediments of pre- contract, of 


conſanguinity, of affinity, or of corporal imbe- a 
cility, ſubſiſting previous to the marriage — de 
MARRIAGES may be diffolved either by death or af 
divorce, Divorce is either d vinculo matrimoii!!, a 
for ſome of the canonical cauſes before-mention- 4 
ed, and thole exiſting before the marriage, as 15 di 
always the caſe in conſanguinity ; not ſupervenient Pn 
or arifing afterwards, as may be the caſe in affinity, | 


or ſe 
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4 or corporal imbecility ; or, merely 4 menſa et thoro, 
ſor ſome ſupervenient cauſe, which makes it im- 
proper or impoſſible for the parties to live to- 
oether; as in the caſe of intolerable ill temper 
or adultery in either of the parties. In caſe the 
divorce is à vinculo matrimonii, the marriage is 
declared null, as baving been abſolutely unlawful 


nliders 
tract; 
8 good 


L Were 


tual, 
to Fu 4b initio; and the parties are therefore ſeparated 
uity, pro ſalute animarum ; but in divorce d menſa et thoro, 
IS are the marriage bond is ſuſpended, but not deſtroyed. 
unlek The law conſiders huſband and wife as one perſon ; co. Li. 112. 
f pre. bor the very being or legal exiſtence of the woman 
„ d 3s ſuſpended during the marriage, or at leaſt is 

per- incorporated and conſolidated into that of the 
ilities huſband : under whoſe wing, protection, and 
ah cover, ſhe performs every thing, and therefore 

prior js called a feme covert. A man therefore cannot 

wife grant any thing to his wife, or enter into covenant 

con- with her, for the grant would be to ſuppoſe her co. Lit. 113. 
ſane, ſeparate exiſtence ; and to covenant with her would 
med, only be to covenant with himſelf. But a woman Cr Car. 551. 
t is may be attorney for her huſband, for that implies 
aim nather a repreſentation of, than a ſeparation from, 
ecial her huſband. A huſband, alſo, may bequeath p. N. B. a4. 
-nle, uy thing to his wife by will, for that cannot take 

ind, effect till the coverture is determined by his death. Co. Lit. 112. 
age A huſband is bound to provide his wife with neceſ- 

with ſaries, and if ſhe contracts debts for them, he is 

t in obliged to pay them; but for any thing beſides 

ble, neceſſaries he is not chargeable. Alſo, if a wife Balk. 1178. 
ther elopes and lives with another man, the huſband 2 
for is not chargeable even for neceſſaries; at leaſt 2 

of if the perſon who furniſhes them is ſufficiently 

be- appriſed of the elopement. If the wife be in- 1. Lev. 5. 
— debted before marriage, the huſband is bound 

or afterwards to pay the debt, for he has adopted her 

wi, and her circumſtances together. If the wife be 3- Mod. 185. 
n- ured in her perſon or her property, ſhe can 

is bring no action without her huſband's concurrence, 

nt and in his name as well as her own ; neither can Salk. 279. 


7 lhe be ſued, without making her huſband a de- 
Or fendant, But if the huſband has abjured the 1. Lev. 31s. 
R 2 realm, 
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realm, or if he be baniſhed, or if the wife lives ap 
from her huſband upon a ſeparate maintenance, 
ſhe may contract debts, and is liable to be {ye 
Co. Lit. 133. for them alone. In criminal proſecutions, al, 
the wife may be indicted and puniſhed ſeparate, 

1. Hawk. 3- for the union is only a civil union. But in trials gf 
any ſort, they are not allowed to be evidence for 

or againſt each other. A married woman hoy. 

ever may, notwithſtanding her coverture, levy; 

fine, or do any other act of the like nature d 

record ; but in this caſe ſhe muſt be ſolely and 

ſecretly examined, to learn if the act be volun- 

Co. Lit. ſ. 669. tary, She cannot by will deviſe lands to her 
huſband, unleſs under ſpecial circumſtances ; for 

Co. Lit. 112. at the time of making it the is ſuppoſed to be 
f under his coercion. A wife may have ſecurity of 


Stra. 478. 845, the peace againſt her huſband, as in return a hu 
3207. band againlt his wife. 


PARENT AND CHiLD. Children are of two forts, 

legitimate and ſpurious. A LEGITIMATE CHILD is 

he that 1s born in lawful wedlock, or within a 
competent time afterwards. Pater eſt quem nupti. 
demonſtrant, but the nuptials muſt be precedent to 

Pufſendorf, the birth. Parents are, by a principle of natural 
2 c., law, obliged to maintain their legitimate children; 

onteſquicus hg : 5 yo 

bk. 23. c. 2- and it is provided by 43. Eliz.c. 2. that the father 
and mother, grandfather and grandmother, of 
poor impotent perſons, ſhall maintain them at their 
own charge, if of ſufficient ability, according as 
the quarter. ſeſſion ſhall direct: and by 5. Ge. 1. 
c. 8. if a parent runs away and leaves his children, 
the churchwardens and overſeers of the pariſh ſhall 
ſeize his rents, goods, and chattels, and diſpoſe ot 
them towards their relief. If, therefore, a mother 
or grandmother marries again, and were before ſuch 
ſecond marriage of ſuthcient ability to keep the 
child, the huſband ſhall be charged to maintain it. 
But no perſon is bound to make this proviſion, 
unleſs where che children are impotent and un- 
able to work, either through infancy, diſcaſe, or 
accident, and then are only obliged to find them 


Stiles, 283. 
2+ Bulſt. 346- 


with 
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with neceſſaries, the penalty on refuſal being no 

more than 208. a month. By 1. Ann. ſt. 1. c. 30. 

if Jewiſh parents refuſe to allow their proteſtant 

children fitting maintenance, ſuitable to the for- 

tune of the parent, the Lord Chancellor may make 

ſuch order therein as he ſhall ſee proper: and by 

11. & 12. Vill. 3. c. 4. the ſame is enacted, as to 

popiſh parents, with reſpect to their proteſtant 

children. It is alſo the duty of parents 10 protect Ld: Ray. 699. 
their legitimate children, and therefore a parent is 

permitted to ſupport his children in law-:-ſuits, 

without being guilty of the crime of maintaining 

quarrels; he may allo juſtify aſſault and battery in + Inſt. 564. 
defence of the perſons of his children. The laſt Puffendorf, 
duty of parents is to educate their children; and it W.. c.. $12+ 
is therefore provided by 1. Fac. 1. c. 4. and 

3. Fac. 1. c. 5. that if any perſon ſends any child 

under his government beyond the ſeas, either to 

prevent its good education in England, or in order 

to enter into or reſide in any popiſh college, or to 

be inſtructed, perſuaded, or ſtrengthened in the 

popiſh religion, he ſhall forfeit 1001. And by See 11. & 13. 
3. Car. 1. c. 2. if any parent, or other, ſhall ſend WIll. 3. & + 
or convey any perſon beyond ſea, to be trained up 

in any priory, abbey, nunnery, popiſh univerſity, 

college, ſchool, or houſe of jeſuits or prieſts, or 

in any private popiſh family, in order to be in- 

ſtructed in the popiſh religion, he ſhall be diſ- 

abled both in law and equity. The power of 

parents over their children is given to enable them 

to perform their duty, and therefore a parent may } 
lawfully corre& his child, being under age, in a 1 
reaſonable manner ; and by 26. Geo. 2. c. 33. the ö 
conſent of the parent to the marriage of his child | 
is abſolutely neceſſary to render the contract valid. 1 
A father has no other power over his ſon's eſtate, | 
than as his truſtee or guardian; for though he ; 4 
may receive the profits during the child's minority, | | 
yet he muſt account for them when he comes of 4 
age. The legal power of à father (for a mother, as 

ſuch, is entitled to no power) over the perſon of 

his children ceaſes at the age of twenty-one, yet 

R 3 ull 
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till that age arrives, his empire continues, eye 
after his death; for he may by his will appoint a 
A to his children. He may alſo, duting 
ife, appoint a tutor or ſchoolmaſter, who is chen 
in loco parentis, and has ſuch a power of reftraint 
and correction as may be neceſfary to anſwer the 
purpofes for which he is employed. The duties 
of children to their parents alſo ariſes from a 
principle of natural "tice and retribution, and a 
child is juſtifiable in defending the perfon or 
maintaining the cauſe of his parent; and is com- 
Mable, if of ſufficient ability, to provide for 
is ſupport.—SeURIous CHILDREN are thoſe 
whom the law calls baftards. A baſtard is one that 
is not only begotten but born out of lawful matri- 
mony ; or, if the father and mother be marned, 
is born ſo long after the death of the huſband, that, 
by the uſual courſe of geſtation, he could not be 
begotten by him. So alſo, if the huſband be out 
of the kingdom, or extra quatuor maria, for above 
nine months, ſo that no acceſs to his wife can be 
: preſumed, her ĩſſue, during that period, ſhall be 
Co: Lit. 244. baftard; but during coverture, acceſs ſhall be 
$alk. 123. preſumed, unleſs the contrary be ſhewn. In a 
z. Wm. 276, divorce alſo d menſa et thoro, if the wife breeds 
bs 923. children they are baſtard, unleſs acceſs be proved; 
but in a voluntary ſeparation by agreement, the 

law will ſuppoſe accefs, unleſs the negative be 

Salk. 123- ſhewn. So alſo, if there is an apparent impoſh- 
bility of procreation on the part of the huſband, 

Co. Lit. 244 the iſſue of the wife ſhall be baftard. Likewiſe, 
in caſes of divorce d vinculo matrimonii, all the 

Co. Lit. 235- iſſue born during the coverture are baſtards ; for 
ſuch divorce is always upon ſomecauſe that rendered 

the marriage unlawful and null from the beginning. 

The duty of parents to their baſtard children 13 
principally that of maintenance ; and therefore 
(a)18-Eliz.c-3.the Legiſlature hath ordained (a), that when 3 
2. Car. 1. {© woman is delivered, or declares herſelf with child 
13. & 14. Car. of a baſtard, and will by oath before a juſtice of 
2. n. peace charge any perſon with having got be with 
Geo a cgi. child, the juſtice ſhall cauſe ſuch perſon to be 


appre” 


41. Eliz. c. 2. 
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apprehended, and commit him till he gives ſecurity, 
either to maintain the child, or to appear at the 
next quarter ſeſſion to diſpute and try ,the fact. 
But if the woman dies, or is married before de- 
livery, or miſcarries, or proves not to have been 
with child, the perſon ſhall be diſcharged : other- 
wiſe the ſeſſions, or two juſtices out of ſeſſions, 
upon original application to them, may take order 
for the keeping of the baſtard, « hs rging the 
mother, or the reputed father, with the payment 
of money or other ſuſtentation for that purpoſe. 
But no woman can be compulſively queſtioned 
concerning the father of her child, till one month 
after her delivery. A baſtard has no rights but 
ſuch as he can acquire, for he can inherit nothing, Co. Lit. 3. 
being looked upon as the ſon of nobody; 
yet he may gain a name by reputati n, though he 
has none by inheritance. A baſtard is ſettled in 
the pariſh era he is born; but in caſe of fraud, as 
if a woman be ſent, either by order of the juſtices, 
or comes to beg as a vagrant, to a pariſh which 
ſhe does not belong to, and drops her baſtard 
there; the. baſtard ſhall in the firſt caſe be ſettled 
in the pariſh from whence ſhe was illegally re- Salk. 429. 
moved; or, in the latter caſe, in the mother's 
own pariſh, if the mother be apprehended for her 
vagrancy. A baſtard cannot be heir to any one, .. Geo. cf. 
neither can he have heirs but of his own body ; 
for being nullius filius, he is of kin to nobody, and 
has no anceſtor from whom any inheritable blood 
can be derived; and can only be made legitimate 
by act of parliament. 


GVUARDIAN Ax D WarD. Guardians are of 1. Peer. Wms. 
four kinds: — 1. Guardians by nature, vIz. the os 703. 706. 
father and, in ſome caſes, the mother of the 50 As 
child ; for if an eſtate be left ro an infant, the 
father is by common law the guardian, and muſt 
account to the child for the profits. By the con- co. Liz. 88. 
ſtruction of 4. & 5. Phil. & Mary, c. 8. the father 25 
may aſſign a guardian to any woman- child under 
the age of ſixteen; and if none be lo aſſigned, the 3. co 30. 

1 mother 
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Co. Lit. 88. mother ſhall be guardian. 2. Guardians for mi 
ture, which are of courſe the father or mother, 
till the infant attain the age of fourteen year, 
and in default of father or mother, the ordinary 
uſually aſſigns ſome perſon to take care of the 
infant's perſonal eſtate, and to provide for his 


0 0 0 5 1 
2+ 323 8 maintenance and education. 3. Guardians in ſoc- be 
ebnen. cage, or by the Common Law. Theſe take place 5 
. only when the minor is intitled to ſome eſtates in 

it. .. 123. . . - f ; 
Ambler'sRep. lands, and then this ſpecies of guardianſhip de 
306. volves upon his next of kin, to whom the in- 


heritance cannot poſſibly deſcend ; for the lay 
Judges it improper to truſt the perſon of an infant 
in his hands, who may by poſſibility become heit 
to him. Theſe guardians in ſoccage, like thoſe 
for nurture, continue only till the minor is four 
teen years of age; for then, in both caſes, he is 
preſumed to have diſcretion ſo far as to chuſe his 
2. Brown's own guardian. 4. Teftamentary guardians are 
Caſes in Chan · Created by 12. Car. 2. c. 24. which enacts that any 
ery, 553. father under age, or of full age, may, by deed 
or will, diſpoſe of the cuſtody of his child, either 
born or unborn, to any perſon except a popiſh 
recuſant, either in poſſeſſion or reverſion, till 
ſuch child attain the age of twenty-one years — 
There are alſo ſpecial guardians, by cuſtom of Lon- 
Co. Lit. 88, don and other places; but they are particular ex- 
2- Peer. Was. ceptions, and do not fall under the general law. 
"19+ se The power and reciprocal duty of guardian and 
ward are the ſame, pro tempore, as that of 3 
father and child; but the guardian, when the ward 
comes of age, js bound to account, and ſhall | 
anſwer for all 1o{ſ-s by his wilful default or negli- | 
ence. The practice of many guardians, there- 
ore, is to apply, account to, and act under the 
direction of the Court of Chancery ; for the Chan- 
cellor, by right derived from the Crown, is the 
general and ſupreme guardian of all infants, a 
well as idiots and lunatics; the ſeveral capacities, 
Ante, p. 192 Privileges, and diſabilities of whom, we have 
to 185, alrcady endeavoured to deſcribe. a 
| | : $ II. Of 
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$ ll. Of Property. 


HAVING in the preceding ſection conſidered See ante, 5. 
jerſons, both in their natural and relative capacities, “. 
we proceed to the conſideration of property. 


PROPERTY is diſtributed into two kinds, real z.Bl.Com.16. 
and perſonal. REAL PROPERTY is ſuch as is per- 
manent, fixed, and immoveable,. which cannot be 
carried out of its place; as lands, tenements, and 
hereditaments. PERSONAL PROPERTY conſiſts in 
goods, money, and all other moveables; which 
may attend the owner's perſon wherever he thinks 


proper to go. And firſt, 


Of Real Property. 


LaxD is a word of a very extenſive fignification, 
and comprehends all things of a permanent, ſub- 
ſtantial nature, not only gardens, arable grounds, 
meadows, paſtures, moors, waters, rivers, marſhes, Wood's Taft. 


furze, heath, but alſo meſſuages; that is, houſes, Ce. Li. * | 1 
x- tofts, or places where houſes once ſtood, mills, | 
W. caſtles, &c. in ſhort, any ground, ſoil, or earth 4 
md whatſoever, with all buildings thereon. Land | 
4 alſo is of indefinite extent, upwards as well as L 
rd downwards, cujus eft ſolum ejus eft uſque ad calum ; | 
al and therefore, no man may erect any building, or 
l the like, to overhang another's land; and what- 
c- ever is in a direct line between the ſurface of any 
ne land, and the centre of the earth, belongs to the | 
n. owner of the ſurface : ſo that the word land in- [ 
ie cludes not only the face of the earth, but every | 
0 thing under it, or over it. 1 
9 
c TzexEMENT is a word of ſtill greater extent; and Co. Lit. 19, 20. 
though, in its vulgar acceptation, it is only ap- Wood's Int. 
＋ plied to houſes and other buildings, yet, in its cons, 26g. 


original, 2. Bl. Com. 
16, 17 
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original, legal, and proper ſenſe, it ſignifies every 
thing that may be holden, provided it be of a per. 
manent nature ; whether it be of a ſubſtantial and 
ſenſible, or of an unſubſtantial, ideal kind. Thus, 
liberum tenementum, frank-tenement or freehold, i 
applicable not only to lands and other ſolid objects, 
bur alſo to offices, rents, commons, and the like: 
and as lands and houſes are tenements, ſo is an 
advowſon a tenement ; and a franchiſe, an office, 
a right of common, a peerage, and other proper. 
ty of the like unſubſtantial kind, are all of them, 
legally ſpeaking, tenements. 


Co. Lit. 6-16 HEREDITAMENT is the largeſt and moſt com- 
3-Inſt. 19.126, prehenſive word of all, and ſignifies whatever may 
belag.“ be inherited, or ma t heir; be it cor 
Wood's Inſt. 7 y COME to an Hein; beit cor po- 
114. real or incorporeal, real, 2 or mixed; 
and although it be not holden, or do not lie in 
tenure. Thus, an heir-loom, or implement of 
furniture, which by cuſtom deſcends to the heit 
together with an houſe, is neither land nor tene- 
ment, but a mere moveable, yet, being inheritable, 
. Co. · is compriſed under the general word hereditament; 
and ſo a condition, che benefit of which may de- 
ſcend to a man from his anceſtor, is alſo an here- 
ditament. HERE DITAMEN TS are either corporeal 
or incorporeal, Corporcal are ſuch as affect the 
ſenſes; ſuch as may be ſeen and handled by the 
body ; all which may be comprehended under 
the general denomination of land only. Incor- 
poreal is a right iſſuing out of a thing corporate 
Co. Lit. 19. (whether real or — or concerning, or 
annexed to, or exerciſeable within the ſame, and 
is not the object of ſenſation; can neither be ſeen 
nor handled; a creation of the mind, exiſting 
only in contemplation ; as a rent iſſuing out ol 
lands or houſes, or an office, annuity, tithes, and 
the like. But we ſhall firſt enumerate the ſeveral 
ſpecies of real property which are conſidered of a 


corporeal nature, and then proceed to ſtate thoſe 
of the incorporeal kind. 


1. A Fk E- 
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it. AFtt-SIMPLE. An eſtate in fee- ſimple, feo- Wright's Tea. 
lim fimplex, is where one hath lands or tenements - 
to hold to him and his heirs for ever. This is 3 
roperty in its higheſt degree, for a man cannot Wood's Inft. 
Ls eater eſtate; and the owner is ſaid to be 
ſeiled thereof abſolutely in dominico ſuo, in his own 
demeſne. To have a fee is to have an inheritance ; 
and fee-fimple implies that it is to the heirs-general, 
and not limited to any ſpecial line of deſcent. 
Bur all lands were originally holden of ſome ſupe- gtanvil,vk.g- 
rior lord; and even at this day, in contemplation c-4- 
of law, the abſolute or allodial property in all lands 1 
is ſuppoſed to reſide in the King; and therefore, Bacon's Hitt. | 
although an eftate in fee-fimple is ſaid to be a of Eng: Gove 
man's demeſne, dominicum, or property, ſince it Wright's Ten. 
belongs to him and his heirs for ever, yet it is of 154. 
a qualified or feodal nature, his demeſne as of fee; 
that is, not purely and fimply his own, fince it is 
held of a ſuperior lord, in whom the ultimate 
property reſides. All other eſtates and intereſts are 
derived out of a fee-fimple, and therefore there 
muſt be a fee-ſimple at laft in ſomebody, otherwiſe 
the lands are in abeyance, that is, in conſideration 
and cuſtody of law only: as if one grants a leaſe for 
twenty-one years, Or for one or two lives, the fee- 
ſimple remains veſted in him and his heirs, and 
after the determination of theſe years or lives, the 
land reverts to the grantor or his heirs, who ſhall 
hold it again in * but if a grant be 
made to John for life, and afterwards to the heirs 
of Richard, the inheritance is plainly neither 
granted to John nor Richard, nor can it velit in the 
heirs of Richard till his death; for emo eff heres Co. Lit. £649. 
viventis; it remains, therefore, in waiting, or 
abeyance, during the life of Richard. The word 
teirs is neceſſary in order to make a fee; for if 
land be given to a man fer ever, or to him and his 
aſſigns for ever, this veſts in him but an eſtate for Co. Lit. 2. 
life. But this rule does not extend to deviſes by 
will, to fines or recoveries, to creations of nobility, 
to grants of land to 3. corporations and their 


fucczſſys, or to the caſe. of the King; for by a 
deviſe 
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deviſe to a man for ever, or to one and his aff X 
for ever, or to one in fee-ſimple, the deviſor hath 
an eſtate of inheritance. In fines and recoveries 
the eſtate of inheritance- paſſes by operation «f 
law; in the creation of nobility, the word heir; 
is implied; and in the caſe of corporations, and the 
King, the word “. jucceſſors” ſupplies the place of 
„ heirs.” -A fee, or eſtate of inheritance, is di- 
vided into fmple or abſolute, which we have already 
deſcribed, and into conditional and gualifed; 
therefore, 


2. A BASE or qualified fee is ſuch a one as hath 
a qualification ſubjoined thereto, and which mu 
be determined My 44G the qualification annex- 
ed to it is at an end; as a grant to A. and his 
heirs, tenants of the manor of Dale ; the grant i; 
determined when the heirs of A. ceaſe to he 
tenants of that manor. It is a fee, becauſe by 
poſſibility it may endure for ever; but baſe or 
qualified, becauſe it may end ſooner, 


3. A ConDITIONAL FEE, at Common Law, 


47. was a fee reſtrained to ſome particular heirs, in 
2· Bl. Com. 10g. 


excluſion of others: as, ** to the heirs of a man's 
body,“ or, “ the heirs male of his body.“ It 
was a fee, becauſe it might poſſibly endure for 


Wright's Ten. Ver; and conditional, becauſe the condition ex- 


187. 


reſſed or implied at its creation was, that, on 
bre of ſuch particular heirs, it ſhould revert 
to the donor. Under the ancient rule of con- 
ditional fees remain annuities, and ſuch like in- 
heritances as fall not within the ſtatute De Donis. 
As ſoon as tne grantee had any iſſue born, his 
eltate was Panel to become abſolute, by per- 
formance of the condition, at leaſt fo far as to 
enable him to alien it, to forfeit it for high- rea- 
ſon, and to charge it with certain incumbrances. 
But upon the conſtruction of 13. Edw. 1. c. l. 
commonly called the ſtatute De Donis, the judge: 
determined that the donor had no longer a con. 


ditional fee-ſimple, which became abſolute and 
at 
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at his own diſpoſal the inſtant any iſſue was born; 
but they divided the eſtate into two parts, veſting 
in the donor the ultimate fee-fimple of the land, 
expectant on the failure of iſſue; which expec- 
tant eſtate is what we now call @ rever/ion; and 
leaving in the donee a new kind of particular 
eſtate, which they denominated a fee: tail. 


a : 


4. EsTaTEs-TAI1L are either general or ſpecial. Heywood, 48. 


Tail general 1s where lands and tenements are 
given to one and rhe heirs of his body begotten : 


2. Bl. Com. 113. 
Co. Lit. 18. b. 
2. Inft. 331. 


which is called tail-general, becauſe, how often Wright's Ten. 


ſoever ſuch donee in tail be married, his iſſue in 
general, by all and every ſuch marriage, is, in 


ſucceſſive order, capable of inheriting the eſtate- p1uwa. 242. 


tail, by the form of the gift. Tenant in tail-ſpecial 
is where the gift is reſtrained to certain heirs of the 
donee's body, and does not go to all of them in 
general. And this may happen ſeveral ways; as 
where lands and tenements are given to a man and 
the heirs of his body on Mary his now wife to be be- 
gotten : here no iſſue can inherit, but ſuch ſpecial 
iſſue as is engendered between them two; not 
fuch as the huſband may have by another wite ; 
and therefore it is called ſpecial tail. The words of 
inheritance, ** to him and his heirs,” give an eſtate 
in fee; but they being heirs 10 be by him begotten, 
makes it a fee-tail ; and the perſon being limited 
on whom ſuch heirs ſhall be begotten, viz. Mary 
lis preſent wife, makes it a fee-tail ſpecial. Eſtates 
in general and ſpecial tail are farther diverſified by 
the diſtinction of ſexes in ſuch intails; for both 
of them may be either in tai/-male,' or in tail-fe- 
male: as if lands be given to a man and the 
heirs male of his body begotten, this is an eſtate in 
tul-male general; but if to a man and the Heirs 
female of his body on his preſeat wife begotten, this 
is an eſtate in tail-female ſpecial. And in cafe of 
an intail male, the heirs female ſhall never 1n- 
herit, nor any derived from them; nor, è conver- 


fo, the heirs male in caſe of a gift in tail- female. Co. Lit. f 16. 


As the word hetrs, or ſome other word of inberi- 
tance, 


26, to 30. 
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lauce, is neceflary to create a fee, ſo the word hag 

or ſome other word of procreation, is neceſſary 0 
make an eſtate tail, and aſcertain to what heirs the 

fee is limited ; and if either the words of inheri. 
tance or procreation be omitted, it will not be an 
eſtate tail; but in laſt wills, eſtates tail may he 
deviſed by irregular modes of expreſſion, 

21. FRANK-MARRIAGE is an obſolete ſpecies of eſtates 
Ae tail, yet ſtill capable of ſubſiſting in law; which 
,ar; 43, is, where tenements are given by one man to 
another, together with a wife, who is the daugh- 

ter or coulin of the donor, to hold in frank. 
marriage: and in this caſe the word frank-marriage 

ives the donees an eſtate in tail-fpecial. The 
incidents to a tenancy in tail, under the ſtatute 

De Donis, are chiefly, — 1. That the tenant may 
commit waſte. 2. That the huſband of a female 
tenant in tail may be tenant by the courteſy ; and 

3. That it may be barred by fine or recovery.— 
And theſe four ſpecies of eſtates, are alone eſtates 
of iaberitance; thoſe which follow being freeholds, 

but not of inheritance. 


2. l. com. 120. $5. ESTATES FOR LIFE are, where a leaſe is made 
Nes, e. of lands or tenements to a man to hold for the 
Co. Liz. 4. b. term of his own life, or for that of any other 
Cro. Jac- 200. perſon, or for more lives than one; and where the 
eſtate is for the life of another, the tenant is called 

tenant pur autre vie. Theſe eſtates may be created 

not only by the expreſs words before-mentioned, 

but alſo by a general grant, without defining or 

limiting any ſpecific eſtate ; as if one grants to 4. 

the manor of Dale, this makes him tenant for life. 

Such eſtates will, generally ſpeaking, endure as 

long as the life for wluch they are granted, but 

there are {ome eſtates for life which may deter- 

mine upon future contingencies, before the lite 

for which they are granted expires; as if an 

eſtate be granted to a woman during her widow- 

hood, or to a man until he he promoted to a 

benefice; in theſe caſes, whenever the contingency 

happens, the eſtate is determined and * 

| The 


a 7. AAS. 09. ͤ ' ĩðͤ 


* 
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The incidents to an eſtate for life are,—1. That co. Lit. 41. 
the tenant, unleſs reſtrained by covenant, may, 3: Co. 2c. 
of common right, take upon the land demiſed to 

him reaſonable effovers or botes, 2. That his re- Co, Lit. yg 
preſentatives ſhall have the emblements or profits of z.Bl.Com-35, 
the crop if he dies before harveſt; for as the determi- 

nation of his eſtate is contingent and uncertain, he 

ſhall not be prejudiced thereby. 3. That the un- 

der- tenants, or leſſees of tenant for life, ſhall 

have the ſame indulgences as their leſſors; and in 

theſe caſes, where tenant for life ſhall not have 
emblements, as where he forfeits for waſte, or 

does any thing to determine the eſtate by his own 

act, the exception ſhall not reach his leſſee. By 

11. Geo. 1. c. 29. 1. 15. the executors or adminiſtra- 

tors of tenant for life, on whoſe death any leaſe 
determined, ſhall recover of the leſſee a rateable 
proportion of the rent from the laſt day of pay- 

ment to the death of ſuch leſſor. 


6. EsTATEs IN TAIL, AFTER POSSIBILITY OF 
]s5VE EXTINCT. This happens where one is EleQions, 48. 
tenant in ſpecial tail, and the perſon from whoſe 97. _—_ — 
body the iſſue was to ſpring dies without iſſue; or, c. 1 
leaving iſſue, that iſſue becomes extinct: as, 4. Co. 63- 
here one has an eſtate to him and his heirs, on —— = 
the body of his preſent wife to be begotten, and Cra. Elin. 67:. 
the wife dies without iſſue, the man has an eſtate *: 3 — 
tail, which cannot poſſibly deſcend to any one; Cro. Jac. 688. 
and therefore the law makes ule of this long 
periphraſis, as abſolutely neceſſary to give an 
adequate idea of his eftate. This eſtate muſt be 
created by the act of God, that is, by the death of 
the perſon out of whoſe body the iſſue was to 
pring ; for no limitation, conveyance, or other 
human act, can make it, This eſtate partakes 
partly of an eſtate tail, and partly of an eſtate for 
life. The tenant is not puniſhable for waſte, but 
he ſhall forfeit it by an alienation in fee-ſimple. 
in general, however, the law conſiders this eſtate 
45 equiyalent to an eſtate for life only; and, as 


ſuch, will permit a tenant in tail, after Py 
Ol 
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Bl. Com. 126 Of iſſue extinct, to exchange his eſtate with 1 
tenant for life. 


Wright's Ten. 7. TEN ANT BY THE COURTESY OF ExcLaxy 
1203. is, where a man marries a woman ſeiſed of 
Co. Lit. 29. - - 

Dyer, 5s lands and tenements in fee-fimple, or fe .-rail, and 
1. Co. 97- has by her iſlue born alive which was capable of 


6. co. os. inheriting her eſtate, and ſurvives her, ne ſhall, on the « 
her death, hold the lands for his life; but if x ſhall 
woman maketh a gift in tail, reſerving a rent toher altht 
and her heirs, and the donor taketh huſband, and conc 
hath iſſue, and the donee dieth without iflue, cou 
when the wife dieth, the huſband ſhall not be cone 
tenant by the courteſy of the rent, for that the rent 
newly reſerved is, by the act of God, determined. 8 
There are four requiſites to make a tenant by the dies 
courteſy: marriage, ſeiſin of the wife, iſſue, and wife 
death of the wife. 1. The marriage muſt be par! 
canonical and legal. 2. The ſeiſin of the wife was 
mult be an actual ſeiſin or poſſeſſion of the lands; nat 
and therefore, a man cannot be a tenant by the acc 
courteſy of a remainder or reverſion: fo, if the the 
wife be an idiot, the King by his prerogative is be 
entitled to the lands the inſtant ſhe herſelf has han 
any title, 3. The iſſue muſt be born alive, and ] 
during the life of the mother; ſo that if the of 
mother dies in labour, and the Czfarian operation ter 
is performed, the huſband loſes the eſtate, be- 2. 
cauſe at the inſtant of the mother's death he had act 
no iſſue born; and the land defcended to the de: 
child in tlie mother's womb, and being ſo veſted, the 
ſhall not be taken from him: if the iſſue was born che 
during coverture, and capable of inheriting the elo 
mother's eſtate, it is immaterial at what time it ter 

| was born; for in all poſſible circumſtances, the vo 
| huſband ſhall be tenant by the courteſy. tra 
| Co. Lit. 30, This eſtate is of a ſuperior degree to a mere rel 
| 6. Co. 37 tenancy for life, and the huſband may, even in ba 
| Dyer, 2'- the life-time of the wife, after the birth of iſſue. thy 
do many acts to charge the lands, although he 1s 18 
| only tenant by the courteſy initiate till the death of 2 


| the wife, wherein his eſtate is confummaze : thus, if 
| after 
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(fer iſſue born, the huſband makes a feoffment in 
fee, and afterwards the wife dieth, the feoffee 
ſhall hold Dr the life of the huſband; for it could 
not be a fc feiture; for at the time of feoffment, the 
eſtate waz a tenancy by the courteſy initiate.” If a 
man, intitled to be tenant by the courteſy, make a 
feoffment in fee upon condition, and entereth for 
the condition broken, and then his wife dieth, he 
ſhall not be tenant by the courteſy; becauſe, 
although the eſtate given by the feoffment was 
conditional, yet his title to be tenant. by the 
courteſy was extinguiſhed by the feoffment, for the 
condition was not annexed to it. 


3. TexaxT Ix DoweR is, where the huſba 
dies ſeiſed of an eſtate in fee, or fee-tail, and the 


wife ſurvives, and takes as her dower the third To. Lit 3140 
part of all the lands and tenements whereof he“ 


was ſeiſed during coverture, for the term of her 
natural life. And this third part is to be valued 
according to the value of the eſtate at the time of 
the aſſignment of the dower, whether the premiſes 


be improved or impaired ſince they came into the 


hands of the heir. 
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Heywood on 
nd legen, 


Dower by the Common Law, 1s the only ſpecies ( Dower 


of dower now in uſe (a): and two points are ma- 


ad oſium 
* ecclefice,” 


terial to conſider :—1, Who may be endowed, , 7.92... 
2, Of what. As to the firſt then, ſhe muſt be the « ſu patris, 


actual wife of the deceaſed, at the time of his 
death. A divorce d vinculo matrimonii deſtroys 
the dower, but not one 4 menſd et thoro; but by 
the ſtatute of Weſtminſter the zd, if a woman 
elopes from her huſband, and lives with an adul- 
terer, ſhe loſes her dower, unleſs her huſband is 
voluntarily reconciled to her. The widows of 
traitors (except in caſe of certain modern treaſons 
relating to the coin), but not of felons, are 
barred of their dower. And an alien, unleſs ſhe is 
the queen conſort, cannot be endowed, for an alien 
is incapable of holding lands; and, for that rea- 
ſon, the v idow of an alien cannot claim dower of 
his lands, for he could legally poſſeſs none. As 


* 


may now 
exiſt; but are 
totally diſuſed. 
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to the 2d, Of vat: In general the widow may he 
endowed of .all lands and tenements of which her 
huſband was ſeiſed in fee-ſimple, or fee-tail, y 

any time during coverture, and of which any f 

ber iſſue might of 2 have been heit; and 

a ſeifin in law of the huſband will be as effec; 

as a ſeiſin in deed, to entitle the wife to her dover, 

But of. every ſeiſin in law, or actual ſeiſin of lands 

and tenements of the huſband, a woman ſhall 

Co: Lit. p. 31, gt be endowed ; for if the grandfather of 4, is 
ſiiſed of. three acres of land in fee, and take 
wife, and dieth, this land deſcendetk to the father 

of A. and the widow is entitled to her dower, or 

one acre. The father dieth, and ſo doth the wife 

of the grandfather; the wife of the father ſhall 


be endowed only of the two remaining acres, for h þ 
the dower of the grandmother is paramount the 

title of the wife of the father, and the ſeiſin of 15 
the father, which deſcended, is defeated, and be 1. 
had but a reverſion expectant on a frechold ; and, 
in this caſe, dos de doto peti non debet. But there is * 
a great diverſity here between a deſcent and a 0 
. for, if the father had taken the eſtate h 
y purchaſe, the wife of the father would have | 


been endowed alſo of the part aſſigned to the 3 
| 1 So, if the wife of the father is 
firſt endowed by the ſon, who enters after the death 
of his father and grandfather, the wife of the 
erer not be endowed of the dower of a 
the wife of the father. In ſome caſes, alſo, the 
huſband may be ſeiſed in fee; yet, after lis 
death, the wife ſhall not be endowed, s both of 
land given, and land taken in exchange, but 
ſhe may have her election to be endowed of which 
ſhe will And where there are two joint-tenants in 
fee, if one maketh a feoffment in he. yet his wite 
ſhall not be endowed. The ſeifin of the huſband 
for a tranſitory moment only, when the ſame att 
which gives him the eſtate conveys it out of him 
again (as where, by a fine, land is granted to 4 
man, and granted back again by the ſame fine), 
will not entitle to dower, 2 the land was merely 

gs ; ; in 


nt. Alt. 


— 7 
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; eſted in him; if 1 ; 
in tranfitu, and never reſted in him; but if it had "IN 


reſted in him for a ſingle moment, ſhe would be 
endowed of it. If the huſband make a leaſe for 


** life of lands, reſerving rent to him and his 
Gu heirs, and he taketh wife, and dieth, the 
ber wife ſhall not be endowed of the reverſion, bo- 
lands cauſe he was not ſeiſed of it during coverture; 
ſha! nor of the rent, becauſe he had but, a particular 
A.is eſtate therein, and no fee- ſimple; but if the 
kerh huſband maketh a gift in tail, reſerving a rent to 
ther him and to his heirs, and after taketh wife, and 
yu dieth, the ſhall be endowed of this rent, becauſe 
wk it is a rent in fee, and by poſlibility may con- 
hall tinue for ever. 
' i In general, a wife may be endowed of all her 
the huſband's lands, tenements, and hereditaments, 
bf corporeal or incorporeal, although the huſband 
ke aliens the lands during the coverture, for he aliens 
id them ſubject to his wife's dower ; but there are a 
* few exceptions to this rule, for ſhe ſhall not be 
g endowed of a caſtle built for the public defence of 
Fl the realm; nor of a common without ſtint, 
90 though ſhe may of a common certain; nor of 
ho copyhold eſtates, unleſs by cuſtom ; but ſhe may Co.Lirp.zr-d. 
i of the * manſion, unleſs it be à caſtle 
ch built for defence of the realm, or caput comi- 
2 tatis five baronis. She ſhall be endowed of rent- Ib- 7. 32+ 
of ſervice, rent-charge, and rent-ſeck ; but of an 


annuity that charges only the perſons, ſhe ſhall 
not, nor ſhall ſhe if the freehold of the rents, come 
f mon, &c. were ſuſpended before the coverture 

and continue ſo during the coverture ; but if, 
' after coverture, the huſband do extinguiſh them, 
as by releaſe, ſhe ſhall be endowed of them, 
Moreover, a woman ſhall not have dower of an Pigot of Re- 
| eſtate wherein her huſband had not the legal, bur eres p. SG. 
only an equitable intereſt, nor of lands whereof 
ſhe has levied a fine, or ſuffered a recovery during 


coverture, 


By Mag. Charta, c. 5. the widow * remain 2. Bl. com. 135. 


in the chief houſe of her huſband for forty days 
after his death, within which time her dowerſhall be 
aſſigned to her; but if that houſe be a caſtle, mw 
: S 2 | i 


- 
— — 


— — _- 
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if ſhe ſhall leave the caſtle, a houſe competent ſot 
her ſhall be immediately provided for her, in 
which ſhe may dwell till her dower is fo aſſigned. 
Theſe forty days are called the widow's quaran. 
tine, and the lands to be held in dower muſt he 
aſſigned by the heir of the huſband, or his guar- 
dian, to entitle the lord to demand his ſervices ot 
the heir for the lands ſo holden. If her dower is 
not aſſigned fairly, and within the forty days, ſhe 
has her remedy by writ of dower; and after 
judgment, the ſheriff, by a writ of execution, 
will be commanded to aſſign it. If the thing of 
which ſhe is endowed is diviſible, her dower muſt 
be ſet out by metes and bounds; if indiviſible, 
ſhe muſt be endowed ſpecially, as of the third 
preſentation to a church; the third toll-diſh of a 
mill; the third part of the profits of an office, of 
ſtallage, or a fair; the third part of a dove-houſe 
or a fiſhery ; and the ſureſt way of taking dover 
of tithes 1s by every third ſheaf, &c. 
A womanloſes her dower if ſhe detains the title. 
deeds or evidences of the eſtate from the heir, 
until ſhe reſtores them; and by the ſtatute of 
. , Gloucefter, if ſhe aliens the land aſſigned her, ſhe 
forfeits it % facto, and the heir may recover it. 


Wood's Int: 9. A JoixTurE is a competent livelihood of 


8 freehold lands or tenements for the wife, to take 
4. co. . left preſently, in pofleſſion or profit, after the 


2. Bl. Com. natural death of the huſband, for the life of that 
137-180. wite at leaſt, if ſhe herſelf is not the cauſe of the 
determination or forfeiture of it; as where the 
cſtate is ſettled durante viduitate, and ſhe marries. 


This deſcription is framed from the purview of 


the ſtatute 27. Hen. 8. c. 10. commonly called the 
Statute of Uſes, which enacts, “ that when an 
55 eſtate is made in poſſeſſion or uſe to huſband 
** their two bodies, or of one of their bodies, or 
* to them for their lives, or for the wife's life for 
her joixNTURE, ſhe ſhall not have DowER.” 
To effect, however, a perfect jointure * this 
akute, 


and wife and his heirs, or to the heirs of 
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ſtatute, fo as to bar a wife of her claim of dower, 
fxrequiſites muſt be punctually obſerved :=1. The 
foinrure mult be made to take effect for her life, 
in poſſeſſion or profit, immediately on the death 
of her huſband. 2dly, It muſt be for the term 
of her own life, or of ſome greater eſtate, and 
not for years, or pur autre vie. zdly, It muſt be 
made to herſelf, and no other in truſt for her. 


who 
mult be expreſſed in the deed or inſtrument to be 


in ſatisfaction of dower. 6thly, It muſt be made 
either before or after marriage; but if it be made 
before marriage, the wife cannot waive it and 
claim her dower at the Common Law, as ſhe may 
do when it is made after marriage. This ſtatute 
does not extend to copyholds, becauſe dowers of 
copyholds are ne by ſpecial cuſtom ; but if 
the wife hath a compenſation for it, it ſhall in 
equity be deemed a ſatisfaction for her freebench in 
copyhold lands, which is in the nature of a cuſto- 
mary dower. There are ſome advantages attending 
tenants in dower, that do not extend to joint- 
refles; and ſo, vice vęrſa, jointreſſes are in 
ſome reſpects more privileged than tenants in 
dower. Tenant in dower, by the old Common 
Law, is ſubje& to no tolls or taxes; nor can the 
King diſtrain on her eſtate for his debt, if 1t be 
contracted during the coverture. But on the other 
hand, a widow may enter without any formal 

roceſs on her jointure land; as ſhe allo might 

ve done on dower ad oſtium eccleſie ; whereas no 
ſmall trouble, and a very tedious method of pro- 
ceeding, is neceſſary to compel a legal aſſignment 
of dower. Dower is forfeited by the treaſon of 
the huſband ; bur lands ſettled in jointure remain 
unimpeached to the widow.— And this brings us 
to conſider thoſe eſtates that are leſs than free bold, 
which are eſtates for years, at will, and by 


ſuferance. 


S 3 10. Ax 
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Athly, It muſt be made in ſatisfaction of her 
i dower, and not of a part of it. 5thly, It 


Wood s Iuſt. 
124. 


Co. Lit. 31. 


* 


Cs. Lit. 76. 
Ce. Th. 37, 
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Wood's Inſt. 10. AN ESTATE rox YEARS is a contra fy 
726. 3 the poſſeſſion of lands or tenements for ſome de. 
6, *** termined period; as where a man lets them 90 
Co. Lit. 46. another for the term of a certain number ct 
years, agreed upon between the leſſor and 

leſſee, and- the leffeE enters thereon. A tenant 

for half a year, or a quarter of a year, is conſider- 

ed as a tenant for years; for a year is the ſhorteſt 

time which the law in this caſe will take notice of, 
2-Bl.Com-14;. Every eſtate which muſt expire at a perjod cer. 
tain and prefixed, by whatever words created, 

is an eſtate for years; and therefore this eſtate is 
frequently called à term, becauſe its duration or 
continuance is bounded, limited, and determin- 

ed ; for every ſuch eſtate muſt have a certain 
beginning and certain end. But id certum eft, quot 

certum yeddi poteſt : therefore if a man make a leaſe 


an 
to another for fo many years as J. S. ſhall name, of 

6. Rep. 35. it is a good leaſe for years; for though it is at bi 

preſent uncertain, yet when J. S. hath named the he 

7 years, it is then reduced to a certainty, If no day th 
of commencement is named in the creation of in 
| Co. Lit. 4s, this eſtate, it begins from the making or delivery Ja 
of the leaſe. A leaſe for ſo many years as J. S. ſhall ſe 
| Ibid. 454 live, is void from the beginning; for it is neither tl 
certain, nor can ever be reduced to a certainty, m 
b during the continuance of the leaſe. And the ſame t 
i doctrine holds, if a parſon make a leaſe of his a 


klebe for ſo many years as he ſhall continue parſon t 
of Dale; for this is ſtill more uncertain. But 2 
leaſe for twenty or more years, if J. S. ſhall ſo 
long live, or if he ſhall ſo long continue parſon, 

Idid- * 1s good: for there is a certain period fixed, 

' beyond which it cannot laſt ; though it may de- 
termine ſooner, on the death of J. S. or his ceal- 
mg to be parſon there. | 
We have before remarked, and, endeavoured 
to aſſign the reaſon of, the inferiority in which the 

places an eſtate for years, when compared 

with an eſtate for life, or an inheritance : obſerv- 
ing, that an eſtate for life, even if it be pur autre 
vie, is a frechold ; but that an eſtate for a ** 
an 


2 ———— 
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fand years is only a chattel, and reckoned part of 

the perſonal eſtate, Hence it follows, that a Co. Lit 46. 

leaſe for years may be made to commence in futuro, 

though a leaſe for life cannot. As, if J grant 

lands to Titins to hold from Michaelmas next for 

twenty years, this is good; but to hold from 

Michaelmas next for the term of his natural life, 

is void. For no eſtate of freehold can commence 

in futuro; becauſe it cannot be created at Common 

Law without livery of ſeiſin, or corporal poſſeſſion 

of the land; and corporal poſſeſſion cannot be 

giren of an eſtate now, which is not to commence . 

now, but hereafter. And becauſe no livery of 5: Rep. 94: 

ſeifin is neceſſary to a leaſe for years, ſuch leſſee . 

is not ſaid to be /ei/ed, or to have true legal ſeiſin 

of the lands. Nor indeed does the bare leaſe veſt 

any eſtate in the leſſee; but only gives him a right 

of entry on the tenement, which right is called 

his intereſt in the term, or intereſſe termini: but when 

he has actually fo entered, and thereby accepted 

the grant, the eſtate is then and not before veſted 

in him, and he is poſſeſſed, not properly of the 

land, but of the term of years; the poſſeſſion or co. Lit. 46 

ſeiſin of the land remaining ſtill in him who hach 

the frechold. Thus the word ferm does not 

_— ſignify the time ſpecified in the leaſe, but 

the eſtate alſo and intereſt that paſſes by that leaſe: 

and therefore the erm may expire guring the con- 

tinuance of the time; as by ſurrender, forfeiture, 

and the like. For which reaſon, if I grant a 

leaſe to A. for the term of three years, and after 

the expiration of the ſaid term, to B. for fix years, 

and A. ſurrenders or forfeits his leaſe at the end of 

one year, B. 's intereſt ſhall immediately take effect: 

but if the remainder had been to B. from and after 

the expiration of the ſaid three years, or from and 

after the expiration of the ſaid time, in this caſe 

B's intereſt will not commence till the time is fully 

elapſed, whatever may become of As term. 
Tenant for term of years hath incident to, 

and inſeparable from his eſtate, unleſs b 

| e ſpeci 


Thid. 46 
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2. Bl Com. 35. ſpecial agreement, the ſame eſtovers which 
122• che tenant for life was entitled 2 ; that is » 
3 28 bote, fire- bote, plough-bote, and 
With regard to emblements, or profits of land 
ſowed by tenaut for years, there is this difference 
between him and tenant for life: That where the 
term of tenant for years depends upon a certainty, 
as if he holds from Midſummer for ten years, 
and in the laſt year he ſows a crop of corn, and 
it is not ripe and cut before Midſummer, the end 
of his term, the landlord ſhall have it; for the 
tenant knew the expiration of his term, and 
therefore it was his own folly to ſow what he never 
Lir. f. 68. could reap the profits of. But where the leaſe for 
years depends upon an uncertainty ; as, upon the 
death of the leflor, being himſelf only tenant for 
life, or being a huſband ſeiſed in right of his 
wife; or if the term of years be determinable 
upon a life or lives; in all theſe-caſes, the eſtate 
for years not being certainly to expire at a time 
foreknown, but merely by the act of God, the 
renant, or his executors, ſhall have the emble- 
ments in the ſame manner that a tenant for life 
Co. Lit. 56- or his executors ſhall be intitled thereto. Not fo, 
if it determined by the act of the party himſelf; 
as if tenant for years does any thing that amounts 
to a forfeiture: in which caſe - the emblements 
ſhall go to the leſſor, and not to the leſſee, who 
hath determined his eſtate by his own default. 


Ty 11. An EsTATE AT WILL 1s, where lands and 

o. L. 53. 8 ; is 
2 l. Com. ia g. tenements are let by one man to another, to have 
Wood's Inſt. and to hold at the will of the leſſor; and the 
285 renant, by force of this letting, obtains poſſeſ- 
ſion. Every eſtate at will muſt be at the will of 


both parties, though one party be only named; = 
ſo that either of them may determine his will, and be 
quit his connection with the other at his own 90 
pleaſure. But if tenant at will ſow the land, and 0 


the landlord before the corn is ripe, or when it is 
ripe, put him out, the rr Pp 


* 


— 
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ſhall have the corn, and ſhall have free egreſs and 
regreſs to cut and carry it away, and ſhall not 
de forced to bring his action for this, becauſe he 
knew not at what time the landlord would enter 
upon him; and fo it 1s if he ſets or ſows any other 
annual profit. But if che tenant plant trees, or 
ſow the ground with acorns, there the landlord may 
put him out, becauſe they will yield no annual 
preſent profit. But if the tenant himſelf deter 1 1es 
the will, the landlord ſhall have the profits of the 
land. If a tenant at will commits voluntary 
waſte, it amounts to a determination of the will; 
or if he holds the eſtate longer than he hath a right 
to do, it is a determination: ſo, alſo, the exer- 
tion of any act of ownerſhip by the landlord, 
as by entering on the premiſes, 2 down 
timber, taking and impounding a diſtreſs there- 
un, or making a leaſe for years to commence im- 
mediately, and by a declaration that the leſſee Ce. Lit. 56. 
ſhall no longer hold, which muſt either be made Vent. 246+ 
upon the land, or notice muſt be given to the 
leflee, If rent be payable quarterly or haltf- 
yearly, and the leſſee determines the will, the 
rent mall be paid to the end of the currenc 
quarter or half-year; and indeed, tenancies at 
will are now, 1n general, conſidered as eſtates from 
year to year, in which the law will not ſuffer 
either FRO to determine the tenancy, even at the 
_ of the year, without reaſonable notice to the 
other, 


12. Ax ESTATE AT SUFFERANCE is, Where Wood's Inft. 
one comes on an eſtate, or enters by a lawful leaſe, (27. . 
and 7 his poſſeſſion after his leaſe is expired, . Bl. Con ig. 
and ſo holdeth over by wrong; as a tenant for . Burr. 66. 
term of years holding over his term; or if a man C. Car. 308. 
maketh a leaſe at will, and the leſſee continues 
poſſeſſion after the death of the leſſor, for by his 
death the eſtate at will is determined. By 6. Aun. 
c. 18, guardians or truſtees for infants, or perſons 
eiſed in right of their wives, and every other 
perſon having any eſtate determinable upon lite 
or 
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See 8. Ann. 
e: 14. as to 

diſtreſſes for 
rent. 


Co- Lit. 57. 


Burn's E. L. 


2. Bl. Com. 21. 


Co- Lit. 122 
10. Co. 63. 
Hob. 343. 


lare ſtate, hold over without the expreſs conſent), 
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or lives, who after the determination of ſuch parti. 


perſon next intitled, his executors and adminiſr.. 
tors, may recover againſt ſuch perſon holding oye 
the value of the profits ee And by 4. Ca.. 
c. 28. all ſuch perſons fo holding over, after de- 
mand and notiee in writing to quit poſſeſſion, (hall 
pay double the yearly value for the time they 
ſhall hold over. But no man can be tenant for 
ſufferance againſt the King. 


Having conſidered real property of a c. 
poreal nature, we fhall now proceed to enume— 
rate thoſe hereditaments which are of an incor: 
real kind. This ſpecies of property, as we hart 
already mentioned, conſiſts of ten ſlits, 


i. Ax ApvowsoN is the right of preſenting a 
clerk to the biſhop as often as a church becomes 
vacant, and is ſynonymous with patronage; and 
therefore he who has the right of advowſon is 
called the patron of the church. There may be 
an advowſon of the moiety of the church, and of a 
moiety of the advow/on. The firſt is, where there are 
feveral patrons, and two ſeveral incumbents of one 
church, the one of the one moiety, and the other 
of the other moiety of the church. The ſecond 
is, where two mult join in the preſentation, and 
Whg there is but one incumbent; as where there 
are two coparceners ; for although they agree to 
preſent by turns, yet each of them hath but the 
moiety of the church. Advowſons, alſo, are 
divided into advoreſuns appendant, and advoreſong it 


groſs. The firſt is the right of preſentation de. 


pendant upon a manor, lands, or tenements, and 
does not paſs in a grant of the manor as incident 
thereto. The ſecond is a right ſubſiſting by itſelf, 
belonging to a perſon, and not to a manor, lands, 
Sc. So that when an advowſon appendant 1s 
ſevered by legal conveyance from the corporeal 
inheritance to which it was appendant, it becomes 
an advowlon in groſs, or at large, and can my 
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| by 
tion. be appendant any more. Adyowſons are alſo 1 {1 
fthe either preſentative, coelative, or donative. An ad- Mt 
firs. yowlon 9 is, where the patron hath a 1 
Over ;ight of preſentation to the biſhop or ordinary, | 
9:2, and to demand of him to inſtitute his clerk, if he 
de. ands him canonically qualified. An advowſon Co. . 
hal collative is, where the biſhop and patron are one“ **? 
hey and the ſame perſon ; in which caſe the biſhop | 
for cannot preſent to himſelf, but he does by the one | 
act of collation, or conferring the benefice, the | 
whole act that is done in common cales, both by a 
cor. preſentation and inſtitution. An advowſon do- } 
ne. native is, where the King, or other patron, does, } 
” by a ſingle donation in writing, put the clerk into Fil 
arte poſſeſſion, without preſentation, inſtitution, or 1 
induction; but if the patron once waives this 
privilege of donation, and preſents to the bilhop, co. It. 344. 
33 and his clerk is admitted and inſtituted, the ad- Cro. Jac. 63- {| 
6s vowſon is for ever after preſentative. ' 
nd 


2. TirnEs are a ſpecies of corporeal heredita- Wood's Iaſt. | 
he ment, —— of the tenth part of the increaſe 57 E. L. | 

g 3 urn. . l 
76 yearly arifing trom the —_ of land, ſtock 2. Co. 40. 


re upon land, and the induſtry of the pariſhioners, . Co. 13. 

* = for the maintenance of a pariſh prieſt, 

er y every one that hath things tithable, except he 

0 can ſnew a ſpecial exemption. They are an eccle- 

od ſiaſtical inheritance, collateral to the ſtate of the 

7 land, not iſſuing out of it, but diſtinct from it; 

0 and therefore not extinguiſhed by unity of poſ- 

10 leſſion only. Tithes are of three kinds :—1. Predial, 

ge or thoſe that immediately ariſe from the land, 

it either by manurance or its own nature, as grain 

'S of all ſorts, hay, wood, fruit, herbs, &c.— 

4 2. Mixed, as of wool, milk, pigs, conſiſting of 

i natural products, but nurtured and preſerved, 

, in part, by the care of man; and of theſe the iN 
, tenth muſt be paid in grofs.—3. Perſonal, ſuch Lo 

5 as ariſe from the labour and induſtry of man, as i 

1} occupations, trade, filheries, &c. being a teath 4 
3 part of the clear gains. Tithes, with regard to their t-Ro. Ab, 656. ; 
r value, are alſo divided into great and ſmall, Great I; 
. | tithes | [ 


| 
| | 
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tithes are, corn, hay, and wood, Small tithes ve, 
all other predial tithes, except corn, hay, and 
wood, as alſo thoſe tithes which are perſonal and 
3 mixed. Theſe ſmall tithes ſometimes, in the 
endowments of vicars, are comprehended under 
the word altargium, as well as the profits that ariſe 
from the altar. Cuſtom will make wood and hay 
a ſmall tithe, in the endowment of a vicarage; and 
3: Bum 'r E. L the quantity will turn a ſmall tithe into a great 
1 one, if the pariſh is generally ſown with it, 
\ Some things, alſo, may be great or ſmall, in re 
gard to the place; as hops, in gardens, are ſmall 
(a) $:4Qcere tithes, but in felds they may be great tithes (a), 
» ae co _All tithes are due of common right to the 
ploded ? arſon or rector of the pariſh where they ariſe; 
2 365. bh by endowment or prelcription they may be. 
Buub. 19. 169. 2 T : 
come due to the vicar; and the parſon of 0: 
| Ls parith may preſcribe to have a portion of thetithes, 
| at leparately and divided, in the pariſh of another, 
2. Inft. 642 | 
| But no /ayman is at this day capable of tithes, or 
a portion of tithes, except under the ſtatute for 
diſlolving religious houſes, or from a grant made 
by the parſon, patron, and ordinary, previous to 
the diſabling ſtatutes. Laymen, therefore, can 
only heexempred from the payment of tithes, either 
4. Browne, BY a real compoſition, or by cuſtom, or preſcription, 
Cal. in Chan, A real compoſition is an agreement made between 


101. the owner of the lands and the parſon or vicar, 

with the conſent of the ordinary or patron, that | 

ich lands ſhall for the future be diſcharged from nigh 
payment of tithes, by reaſon of ſome land or other part 
real recompence given to the parſor in lieu and on] 
latisfaction thereof; but by 13. Eliz. c. 10. n0 lom 
real compoſition is good for any longer term than 1 " 
three lives, or twenty-one years. A cuſtom or B 
preicription is, where 7ime out of mind ſuch per- he 
tons, of fuch lands, have been either partially or tith 
totally diſcharged from the payment of tithes; the 
and is called a cuſtom or preſcription, either a alte 
modo decimandi, or de non decimando, A modus de- Pau 
cimandi is where there is, by cuſtom, a particular dla 
manner of tithing allowed, different from the : f 


ceneral 
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general law of taking tithes in kind; as two-pence 
in acre for the tithe of land, or a couple of fowls 
in lieu of tithe eggs. This modus is — to 
de the full value of the tithe at the time of the 3. Co. 162. 
original com ſition. And if it does not now Won. 45: 03 
come up to the value, it is to be intended, that 
the tithes are either improved; or elſe, that money 
is become of leſs value than it was at the time of 
the modus agreed on; which occaſions the preſent 
inequality. | 

A layman, lord of a manor, may preſcribe ge 2: Co. 47- 
modo decimandi for himſelf and copyholders ; or Ce. Our. 286. 
copyholder may preſcribe in the name of his lord; 
or a pariſh or hamlet for this or that ſort of tithe, Cr. Car. 587. 
as to be quit of wood or hay, &c. or a private 
perſon for his own lands, or part thereof, paying 
a penſion or rate-tithe in money, or {o much 
yearly to the parſon in lieu of the tithes: But to 
make a good preſcription, the modus muſt be, 
1. For the benefit and advantage of the parſon, 
not for the benefit of another only. 2. One tithe . Roll. Abe. 
muſt not be in conſideration of another, as tithe of &% £57... 
cows for tithe of oxen, &c. 4. It muſt be ſome- Ro. Ab. 651+ 
thing different from the thing that is due. There- Cre. Car: 44% 
fore it is a void preſcription, to pay a load of hay 
vearly in diſcharge of all tithe-hay ; for that is to 
pay a part in diſcharge of the whole. But this 
holds only where tithes are payable of common 
night, not by cuſtom only. For leſs than a tenth 
part of fiſh taken in the ſea, and due by cuſtom u. Lev. 179. 
only, may be a good recompence. 4. It muſt be 
lomething as certain and durable as the tithe, tho" Cro- Car. 139+ | 
may not be ſo valuable. Hod. 40- 

But a modus, tho' founded upon a good con- 
ſderation, may be ſeveral ways diſcharged, and 
tithes may then become due in kind. As, 1. Where 
the land is converted to other uſes, or the thing 2. Danv. Abr. 
altered or deſtroyed, for which the modus was — — 
paid. So a riod for a modus for hay or | 
grals ſpeciafly, in ſo many acres of land, is gone, 
if the land is converted into a hop-garden, or into 
ullage, ſo long as it continues a hop-garden or 

tillage. 
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tillage; but when laid for hay or graſs again, f 
ſhall revive. So where a park is difparked, an 
the lands are converted. to tillage, &c. it th 
modus was general for the park; but it is other. 
wiſe if the modus is for the tithe of ſo many acre; 
of land contained in the park; or if a d, or 
certain ſum of money, is for all the tithes of ſuch 
a park, the modus ſhall ſtand, tho” the park is dil. 
parked ; becauſe the prefcription is in the ſoil and 
not in the pari, which is a franchiſe, and a thing 


3 and imaginary. Thus, by alteration en 
of a fulling-mill into a corn-mill, the modus for po 
the fulling-mill is gone, and tithes for the com- ed 

mill muſt be paid in kind: but if the land is dif- tit! 

#-Icft. 490. Charged by a modus, and the owner builds a corn- ab 

=p mill on the ſame, he ſhall not pay tithe for the fro 
„ 2. Rol. 932. mill. 2. By non-payment of the conſideration, or wh 
| Hen a by payment of tithes in kind for fo long time, be 
| that the preſcription for a modus cannot be proved, bh 
| But a ſhort interruption ſhall not deſtroy it. A ly 
iq payment of different ſums is evidence that there be 
4 | is no modus. A PRESCRIPTION de non decimands ls tio 
a claim to be entirely diſcharged of tithes, and to rec 
pay no compenſation in lieu of them. Thus, the er 
| Cru. Eliz. 511. King by his prerogative is diſcharged from all tithes, co 
5 So a vicar ſhall pay no tithes to the rector, nor the ms 

| rector to the vicar, for ecclefia decimas non ſolvit rel 
mad. 479. ecelefie. But thele perſonal privileges (not ariſing | 
from or being annexed to the land) are perſonally ma 


cConfined to both the King and the clergy; for ap 
| their tenant or lefice ſhall pay tithes, though in 
[ 


| their own occupation their lands are not generally 
| Cee. Hin. 479. titheable. And, generally ſpeaking, it isaneſtabliſh- 
| oo. . ed rule, that, in lay hands, modus de non deci mando 101 
| Mon, 510. Valet. But ſpiritual perſons or corporations, as _ 
| Ibid. 511. monaſteries, abbots, biſhops, and the like, were fol 
always capable of having their lands totally dif- ext 
| Hob. 309. charged of tithes by various ways: as,—1- By the 
Cro- Jae. 3%: real compoſition, 2. By the Pope's bull of ex- | 
emption, 3. By unity of poſſeſſion ; as when the un 


rectory of a pariſh, and lands in the ſame pariſh, 


both belong to a religious houſe, thoſe lands * 
U. 
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diſcharged of tithes by this unity of poſſeſſion. 
By preſcription ; N never been liable to 


tithes, by being always in 


piritual hands. 5. By 


virtue of their order; as the Knights Templars, 
Ciſtercians, and others, whoſe lands were privi- 
leged by the Pope with a diſcharge of tithes: 2- Rep. 44. 
though upon the diffolution of abbeys by 
Heary VIII. moſt of theſe exemptions from tithes 
would have fallen with them, and the lands be- 
come tithable again, had they not been ſupported 
and upheld by the ſtatute 31. Hen. 8. c. 13. which 
enacts, that all perſons who ſhould come to the 
poſſeſſion of the lands of any abbey then diffoly- 
ed, ſhould hold them free and diſcharged of 
tithes, in as large and ample a manner as the 


abbeys themſelves formerly heid them. 


And 


from this original have ſprung all the lands, 
which, heing in lay hands, do at preſent claim to 
be tithe-free : for if a man can ſhew his lands to 
have been ſuch abbey lands, and alſo immemorial- 
ly diſcharged of tithes by any of the means 
before-mentioned, this is now a good preſctip- 
tion de non decimando. But he muſt ſhew both theſe 
tequiſites; for abbey lands, without a ſpecial 
ground of diſcharge, are not diſcharged of 
courſe ; neither will any preſcription de uon deci- 
mando avail in total diſcharge of tithes, unleſs it 


relates to ſuch abbey lands. 


What things are titheable, and what not, and the 
manner of paying tithes where due, will beſt 


appear from the follo ing table: 


A. 


27¹ 


Seld. In. 
C- I 3+ 1. 4 


AcO RNS, Maſt, or Pannage, if ſevered and 2. aft. 643. 
fold, pay tithe; not if they drop, and the hogs . Co. 4. 
ext them. But if ſevered and given to ſwine, 


then the tenth of the value thereof is due. 


Hetley, 27s 


After-math or ſecond mowth pays no tithe, r Inſt. 652. 


unleſs by cuſtom. 


- Dan» Abr. 


89. 
After. * ©" 
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2. lag. 6:1. After-paſture pays only by cuſtom : for it is le 
' 653+ remains of the graſs betore tithed. 
er ow. Agifiment (from giſer, jacere to lay) is a feeding 
Coat. F. N. B. of cattle upon paſture lands, which pay no other 
33. tithe that year ; where the cattle are either taken 

in for hire, or not fed for plough or pail, or other. 
wiſe profitable to the parſon by the tithe of their 
milk, wool, or labour. If the ground is let to x 
ſtranger, the tenth part of the money received i; 
payable : otherwiſe reſpect ought to be had to 
the number of the ca!tle, and time of their depaſtur. 
ing in that land. If the owner eats it all up with 
unprofitable cattle, the tenth part of the value of 
the land is payable. But often caſfom or preſcription 
2. Dany, Abr. directs the payment. If they are gue/? cattle /or 


614. taken in for hire) ſuit may be commenced either 
againſt the occupier of the land, or the owner of : 
the caitle ; but regularly againſt the occupier of fo0 
the land. ( 


Agreement for tithes by the parſon with a the 
pariſhioner, is good for his time only. 
Cro, Jac, 19 · O Alders pay tithes, though above twenty years 


growth. the 
2. Inſt. 64z Aſh is timber, and therefore, if above twenty o 
years growth, is free from tithe, ( 
Ibid. Aſp trees are exempted if above twenty years ge 


growth, in places where they are uſed for timber. 


1 (il 


888 Bark, Root, and Germins (of what age ſoevet), pat 
2. Inft. 643- Which grow upon the ancient ſtock, are not tithe- 
able, it the tree was timber. 


». Inſt. 66%  Barren-land, heath, or wofle ground, which 1s tha 

— ſo of its own nature (not by accident, or ill. ho 

es huſbandry), is not titheable. But when made good | 

by huſbandry, tithes ſhall not be paid for the firlt mc 

. _ © * ſeven years, by the 2.& 3. Ede. 6. c. 13. . bir 

Aide. Abr. Beech is titheable, but when uſed for timber 1t 1s £ 

Tit. Diſmes, Exempted by the ſtatute of Sylva Cedua, vis. yic 
$59 45. Ediv. 3. c. 3. 


2 er in 


7 
3 
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Bees are titheable for their honey and wax by the Cro. Car. 404. 
tenth meaſure, not by the tenth ſwarm. 

Birch is titheable, tho' of twenty years growth, . — 643 · 
becaule it is not proper for building. ä 

Brickis not titheable ; for it is of the ſubſtance of :. Inft. 651. 
the earth, and not an annual increaſe. 

Broom ſhall pay tithe. But if burned in the 2. Dany. Ab. 
owner's houſe, or kept for huſbandry within the &. Elia. (eg 
pariſh, it may be diſcharged. It may allo be 
diſcharged by cuſtom. 


A 


Calves are titheable; and the tenth is to be taken Raym. 277. 
away when it is weaned, and can live on ſuch 
food as the dam doth. | 

Cattle feeding upon waſtes and commons, where 1. Roll. Abr. 
the bounds of the pariſh are not known, pay “ $47: 
uthe to the parſon where the owner of the cattle 
dwells, by the 2. & 3.'Ed. 6. c. 13. ſ. 3. If 
they be kept for the plough or pail, they pay no 
tithe for their feeding. 

Chalkor Chalk-pits, Clay, and Coal, being part of the 2. Inſt. 6; 1. 
freehold, and not reſerving annually, pay no tithe. 

Cheeſe is only titheable where tithe is not paid Cro. Elia. 60g. 
of the milk, and is due only by cuſtom. 

Cherry-trees uſed for timber in the county ate Ro. Ab. 651. 
dülcharged, otherwiſe not. 3 

p are not titheable where tithe eggs are 1. Ro. Ab. 642. 
paid. 

Colts are titheable in the ſame manner as calves. 

Conies are titheable only, by cuſtom, for thoſe 2. Danv. Abr 
that are ſold, but not for thoſe ſpent in the * 
houſe. 

Corn is titheable; and the pariſhioners of com- 1. Ro. Ab. 644. 
mon right ought to cut it down, prepare it, and , — 
bind it up into ſheaves. f ” 
Ou pay no tithe for their paſturage if they; Com. Dig: 
yield milk. T a 13 "Ae Eliz. 446. 
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D. 


2; hs 43+ Deer are not titheable except by cuſtom, becast 
2. init. 651, 


2. Inſt. 643. Dotar * or old decayed trees, having been 
once privileged as Sy/va Cedua, ſhall not pay tith: 
tho' cut down for fire. 

1. Ventr. 5. Doves cept in a dove-houſe are titheable, if ſver: 
in the houle ; but they are not titheable of con 


20 1 
mon right. 
E. 


f. Ro. Ab. 64. ggs are titheable when tithe 1s not paid for 
chickens, or when the young are not paid in kind, 
2. Inſt. 64z, Elm, being timber, is diſcharged by the ſtatu: of 


12. Mod. 524. C. | 
Plow. 4% © Sylea Cædua; but not if under twenty years growth, 


Hob. 210. Cro. Jac. 299. Cro. Eliz. 155. 3. Burr. 1310. f. Bac. Abr. (6, 
3- Com. Dig. 94. 


F. 


1 Ro. Ab. 42. Fuller Cround is not titheable, becauſe it im- 
proves the land by lying freſh. But if it be kent 
tallow beyond the courte of huſbandry, to the 
prejudice of the parſon, the parſon ought to haz 
tithes of the land. 

2. Inſt. 652. Fern is not titheable. 

Fes, being drained, are not privileged as barren 
land, by the 2 2. Cg 2 3. Edew. 6. E. 13. 

2. Dany. Abr. 15/5 taken in the {ca are titheable by cuſtom in 

Tit. Diſmes, MONEY, after cos deducted ; becauſe a perſonal 

RP 139. tithe. Fiſh in ponds and rivers encloted (not 

r. Lev. 159. common rivers), ought to be ſet forth as a predial 


N 1 tithe in kind. Fich! in common rivers are ticheable 
1. Koll. Abr. Only by cuſtom. - 


636. 5. Bac. Abr. 63. 3. Com. Dig. 101. 


Hutton, 2 Flax is a ſmall tithe, tho? ſown in large fields; 
3. Lev. 55 

Carth , and every acre of hemp or flax ſown, hall pay 
3- Com Dig. yearly five ſhillings for tithe, and no more; and 19 
26 proporiionably for more or leſs ground, accord 


NY 0 the 141. 4 12. V. 2 3 Co 16. 


Fo: ef 


bu 


— 


AForeſt, tho? in a pariſh, ſhall pey no tithes while . Ro. Ab. 653. 
in the hands of the King. But a foreſt within as: Cro. 94. 
pariſh, in the hands of a ſubject, ſhall pay tithes. 

And if a foreſt be diſafforeſted, and within a 

pariſh, it ſhall pay tithe. | 

Fozels, as hens, geeſe, ducks, are titheable 1. Roll. Abr. 
either in eggs or the young, according to cuſtom, ;“ Con. Dig. 
but not in both. 99. 

Fruit, as apples, pears, plums, cherries, &c. on: OO: 
is due in kind when gathered; and if fold on che gyro Rh 
trecs, the vendee ſhall pay the tithe. 

Fr»it-trees cut down and fold, pay no tithe if Bunb. 183. 
they have paid tithe-fruit that year, before they * Haft. 652. 
were cut down and fold. 

Frel, if ſpent in the pariſhioner's houſe, is not g. Com. Dig. 
titheable. 92 

Furzes, if fold, pay tithe. But if uſed for fuel Gdb. 44. 
in the houſe, or to make pens far ſheep by the. 
buſbandman, they ſhall not pay tithe. 


G. 


Gardens are titheable as other lands, and there- Cre. Car. 28. 
fore tithe in kind is due for all herbs and plants, 1 77. 
as parſley, ſage, cabbage, turneps, ſaffron, woad, &c. 3. Gare Dias 
But money is uſually paid by cuſtom or agreement. 93- 

Grain, as toheat, barley, beans, Sc. lowed, is Cre. Car. 393+ 
titheable according to the cuſtom of the place; 
and is commonly tithed by the tenth ſhock, ſheat, 
or cock, where the cuſtom of the place is not 
otherwiſe. 

Graſs mowed is titheable by payment of the tenth 7: 
cock. But the manner of tithing is governed by ** 
cuſtom. 

Gravel, being of the ſubſtance of the earth, and ** 


not annually increaſing, yields no tithe. 


Roll. Abr. 
„ 655. 


Inſt. 671. 


H. 


Hazel, holly, ec illorv, maple, ce hite-thorn, &c. regu- +. Danv. Abr. 


larly, are titheable, cho' of twenty years growth; . Dilmes, 


= 26: 
T- 2 unlets **? 
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1. Roll. Abr. 
643. 647. 
Carth 264. 
Cro. Jac. 47. 


116. 

Moors 62 3. 

2. Mod. 117. 
(ro, Car. 403 
Cro. Eliz. 660. 
Hob. 250. 
Stra. 245» 

2. Init 652+ 
Zo Com Digs 


Q 4+ 
Lg. Ray. 243 


2. Inſi. 6552. 
1. Ro. Ab. 646. 


Dougl. 303. 


2. Inſt. 652. 


1 Ro- Ab. 644. 
1. Sid. 283443 


11. Co. 16. 

1. Inſt 659,660. 
Hob. 10. 

1. Ro. Ab. 636. 
Cro. E liz. 276. 
3. Com. Dig. 
102. 

Bunb. 102. 


Bunb. 139. 
Cro. Car. 403. 


Cod. Ju. Eccl. 692+ Cro. Elize 702+ Bb. 133. 198. Moor 910, 3. Com. Diets 
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unleſs they are uſed for building by the cuſtom cf 
the country. 

Hay 1s titheable by the payment of the tenth 
cock; and, if the cuſtom be not otherwiſe, the 
pariſhioner ſhall make the graſs cocks into hay for 
the parſon's tithe. But if the pariſhioner be not 
obliged to make the tithe into hay, he may leave 
it in graſs cocks or ſwaths, as the cuſtom is, and 
the parſon muſt make his graſs into hay; and he 
may do it on the lands in which it grew, and ge 
over the land of the pariſhioner in the zray to maks 
it. And if meadow ground be fo rich, that there 
are two crops of hay in one year, the parſon ſhall 
have tithe of both. Tithe alfo ſhall be paid o. 
hay made of graſs growing in orchards. 

Headlands are not titheable, if only large enough 
for turning the plough ; but of larger Heud- 
lands tithe is payable. 

Fearth-penry, or Smoke-penny, ſeems to be a pay- 
ment for wood burned in the houſe. 

Herbage is titheable for barren cattle kept for 
ſale, which yicld no profit to the parſon. 

Herbage of ground, whereon corn has grown 
the fame year, and whereof tithe has been paid 
the ſame year, is not titheable. 

Hops pay tithe by the poll or meaſure; and the 
tenth may be ſet out after they are picked, and 
before they are dried. But the Hop- poles are not 
titheable. There can be no modus for hops, be- 
cauſe lately come into Fugland. 

Houſes do not pay tithes of common right. But 
a modus may be paid for houſes, in lieu of the 
tithe of the land upon which the houſes are built, 
and may be ſued for in the eccleſiaſtical court. A 
great many cities and boroughs have a cuſtom to 
pay a modus for their houſes. 


K. 


Kids ate titheable as Calves. 
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L. 


Lamb is titheable in the ſame manner as C:/ves. 1. Ro. Ab.cg:, 
If they be payable at a certain day, and the 2 only Y 
ariſhioner fell all his /ambs before the day, to 3. 
deceive the parſon, it is fraud, and he ſhall pay 
the value. If they be yeaned in another parith, 
and do not tarry there thirty days or more, no 
tithe is due for them to the parſon of that place. 
A cuſtom to pay a halfpenny for every lan under n, 
ſeven; and if there be ſeven, then the parſon to cap. Nu 
have the ſeyenth lamb, paying three hallpence, &c. Pm 
15 good, "20 

Lead is only payable by cuſtom ; for it is of the , Ing. 15 
ſubſtance of the earth. 

Line titheable only by cuſtom, as lead. 

Loppings are titheable, except of timber trees, Du & stud. 
the branches being then privileged with the body, Dial. e. 32 
according to the ſtatute of Sylva Cedua. If the trees 3 
were uſually lopped, the age of the loppings is not c. 4. 4 77 
material; and although they were cut before with- *7*: 
in twenty years, yet they ſtill continue privileged. 


M. 


Madderpaysatitheof 5s. anacre, by 31.Geo.2.C.2 3, 

Milk is titheable, when tithe is not paid of 2. Dany, Ab, 
cheeſe, all the year, unleſs cuſtom over-rules, 1. Pilines, 
And it is to be paid to the parſon of that pariſh, Co. Elis. beg. 
ſor that time, where the cows feed, at every tenth . Brownl. 31. 
meal, not by the tenth part of every meal, by 8 
calon of the trouble that would ariſe in collecting 99. 
uch ſmall parcels. It mult be brought to the 
houſe of the parſon or vicar, unleſs there is a 
cuſtom to bring it to the church-porch, &c. in 
which particular this tithe differs f gon all others, 
which muſt be fetched by the receiver. 

Mills are of two forts, cocu-mills, or mills for 2. Danv. ego. 
other uſes, as paper-mills, fulling-mills, iron-mills, 3 73 


fs, Corn-mills, drivenpby wind or water, pay the ;. Roll. Abr. 


\ 


656. 
++ Ro. Rep 8g, Shower, 281. 4. Mod. 45. Cro. Jac. 523+ 429. = Atk. 17. 
14 tenth 


1 „ 
— 
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tenth toll diſh to the parſon of the pariſh whers 
the mill ſtands. Other mills pay no tithe, un! 

e. Inft. 621. by cuſtom. All cora-mills not erected before th 
9. Edtw. 2. c. 5. are titheable. But if it can be 
proved that the mill was erected before the 
memory of man, and that it never paid tithe, the 
law will preſume it to be ſuch an ancient mill 1; 
is within that ſtatute, But it is ſaid that the 
tenth toll diſh is no where paid, and that it is only 
a perſonal tithe, and muſt be paid, with deduction 
of coſts, where the miller dwells and hear 
divine ſervice: for a miller is of an art and 
taculty.—If one pay tithe for his corn, and after 
grinds the fame at a mill in the ſame parith, no 
the is pay able for the meal. 

T. N. n. 3. ines are only chargeable by cuſtom : for they 

a nag, = are of the ſubſtance of the earth, and noc an 

15 . annual increaſe. 

2. Inſt. 4 f. Mortaries, or corſe- preſents, are not tithes, 

Strange 715- yct they were given for recompence of pertonal 

titnes and offerings not paid, through ignorance, 
negligence, or fraud, in the life-time of the 
parithioner, as the beſt horſe, &c. They are 
due by cuſtom only, and are now ſettled to be 
paid in money by the 21. Len. 8. c. 6. 


N. 


Nen. Abe. Nags, kept only for the maſter to ride on, 
3 Lig. Pay no tithe for paſturage. But ſome init. 
96. that if no tithes are to be paid for their 
palturing, they ought to be rode by the mailer 

only about his concerns of huſbandry. 
AT . - * % 7 «Sag — 6 lig 
2. Danv. c . %%½ſeries (hail pay tithes, if the owner dig 
585 614 them up, and make profit of them, and ſell 
21 10. 300. . . * ,* ! 
* Crs them into another pariſh ; or if the owner pull 
them up, he ſhall pay uthes. Bur if the owner {el! 
them ſtanding, and the vendee pull them vp, the 
vendee thall pay the tithe, | 
Oz: 
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O. 


Oak, together with A and En, is privileged as 2. Danv. $89, 
tiny from paying tithe by the ſtatute of Sylva SIE Ss 969 
Celua, if of or above twenty years growth. Oats BY. 
under twenty years growth, which may be timber, 
are alſo privileged. And tho” they become dry 
and rotten, and not fit for timber, they ſhall pay 
no tithe if they were once privileged, 

Olations, Obventions, Gffcrinzs, which are one and! _ Co. 16. 
the ſame thing, tho' Obventioa is the largeſt word, g6 1. 
are in the nature of tithes. Cyerizgs are reckoned Bunb. 123.198. 
amongſt perſonal tithes; and ſuch as ariſe from the Stange 715+ 
labour and induſtry of the pariſhioner, are payable 
according to cuſtom to the parton or vicar, either 
occaſionally at ſacraments, marriages, burials, churching 
of women ; or at conſtant ſtated times, as at Eaſter, 

Sc. By 2. & 3. Edtu. G. c. 13. they are to be paid to 
the parion of the pariſh where the party dwells. 

Orchards pay tithe of fruit; and if the foil of 2- Inſt. 652. 
an orchard be ſown with any kind of grain, the unh. 183 
parſon ſhall have tithe of the fruit- trees and of the 3 Com. Dig. 
grain, as alſo of the grals ; for they are of ſeveral 9 
and diſtinct kinds. If one cut down trees which 
have borne fruit, whereof tithe has been paid 
that year, no tithe ſhall be paid of the faggots or 
billets of the trees. 


P. 


Parks pay tithe for the deer, and for the 1. Ro. Ab. 661 
herbage, by cuſtom. If converted into tillage, Cro. Elin. 467. 
they thall pay tithe in kind. 
 Partridges and Pheaſants, being fere nature, 2. Danv. 5383. 
yield no tithe of eggs or young. And tho' they _ 599: 
be tame and kept in a place incloſed, and lag” 6; 
eggs, and hatch young ones, yet they ſhall pay no 


uthe. 
+ 2 P. aſe 


95. 


* 
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1. Ro. Ab.647, | Peaſe gathered for ſale, or to feed hogs, Is 
titheable ; but not green peaſe to eat in the 
houſe. 

2. Dany &c. Pigeons ought to pay tithe, if they be (old, and 

5*7: 593: 597*not ſpent in the houſe. This is alſo true if they 

635- 6422 lodge in holes about a houſe, as well as in a doye- 

Cro. Elia. *66-houſe. But by cuſtom, pigeons ſpent in the 
houſe may be titheable, though not of common 
right. | 

3. Com. Dig. ige are titheable as calves, as ſoon as they are 

97 weaned, and can live without the dam; ulually 
when three weeks old. 

1-Ro.Ab.637. Pits and Quarries pay no tithe. 

r Lev. itg. Pollards of fifty years growth, when felled, pa 

Plowd. 479 tithe. Pollards are trees uſually lopped, and there- 
fore diſtinguiſhed from timber-trees, 


R. 


2. Inſt. 65; —"Rakings are not titheable of common right; but 
2, Pan v. sog. this is to be underſtood of rakings involuntarily, 
Cro. Eliz. 666. i p 

Ld. Ray 242. not fraudulently ſcattered. 


2. Equity Caf. Abr. 535. 2. Peer. Wms. 531, 


3- Com. Dig. Rate- tithe is a payment by cuſtom for feeding of 
— ſheep, &c. 

2. Danv. c. Noois are not titheable, unleſs by cuſtom, if the 
$85. 589. wood paid tithe; becauſe they do not renew 
3- Com. Dig- annually. Roots of timber trees, of what age 
ſoever, are exempted, as parcel of the inhei- 
tance ; and fo are the germins that grow of the 
Toots, 


8. 


Cro. Elia. 46 Saffhon is a predial and ſmall tithe, and 1: 
3 titheable, though gathered but once in three years, 


caſe of Sims v. Benne, 5. Brown's Caf. Parl. 586. 


Salt 1s not titheable, but by cuſtom only. 
2. Roll. Abr. Sheep are titheable for lamb and wool. But it 
. killed and eaten in the houſe, no tithe is to be 
Cro. Car. 237. ic for hei Conch a : 
Moor, eg. paid for their feeding. 
Cro. Eliz.476., Cro. Jac. 430+ $- Bac. Abr. 55. 
>. Inſt, 631 Slate is not titheable of common right, but 
only by cuſtom, | Fo 
Stuboͤlg. 


_— . «c „„% — 


Poa 


fri 


ws MK 10 
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Stubble pays no tithe, becauſe this is only part 2. laſt. 652. 
of the ſtalk upon which the corn, which was 
tithed before, growed. 


T, 


Tares or Vetebes, and other coarſe grain, pay . Cro. 139. 
tithe. But if they be cut down green, and 
given to the cattle of the plough, no tithe ſhall 
be paid of them, provided there be no ſufficient 
paſture in the pariſh for the cattle that pay tithe. 
Tile is not titheable, being of the ſubſtance of 2- Inſt. 654, 
the earth, and no annual increaſe.” 
Turf is tithe- free, as part of the freehold. 
Turkies and their eggs are ſaid to be exempt 
from tithe, becauſe feræ nature. 


Ibid. 


2. Dany. &c. 
FLED 


U. 


Underwood is titheable, and tithe ſhall be «Toft. 644. 
paid of underwood digged up by the roots. If pH 19 


underwood 1s ſold ſtanding, the tithe ſhall be paid . — 


447 
by the buyer. ay PRES 
Hob. 219, Cro. Car. 1 13- 1» Vent. 75” Godb. 44- Bunb. 61. Cro. Elz. 475. 


W. 


Waſte, where cattle feed, pays tithe. And by the 2: Iofi. 655. 
2. Eads. 6. c. 13. f. 3. the tithe of cattle feeding on Nicht. 90g. 
large waſtes, where the parith is not certainly Cie. El. 475- 
known, ſhall pay tithe to the incumbent of the fh 166: 
pariſh in which the owner of the cattle dwells. 1. Vezey. 113. 

Willows pay tithe, if not uſed for timber. +«Infi.642,643. 

Woad growing in the nature of an herb, is a Hob 419. 
predial and ſmall tithe, 

Wood is titheable becauſe it is of annual growth, 2. Danv. &c. 
tho' the tithe be not of annual payment. It is a 
predial and great tithe, due of common. right, Dr. & Stud. 
tao“ ſome ſay it is due by cuſtom only. But IS 

| between 
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Com. Dig. 94. between parſon and vicar, either by virtue of tp 
endowment, or by preſcription, it has ſometimes been 
conſtrued to be a /i tithe, and to belong to the 
vicar. Wood may be diſcbarged of tithe. 1. With 

2. Inſt. 642, regard to the age, as timber of or above twenty years 

643, 644 growth, by the ſtatute of Sy/va Cedua, 45. Ed, ;. 

2. Danv. 397 as . 3 3 

"VI C. 3-; and ſome have aflirmed it may be diſcharged 
if under twenty years growth, if it be or may be- 
come timber. 2. With regard to the 2 it is put to, 

2. Inſt. 652, as for the owner's firing in a houſe of huſbandry, 

x, Ventr. 75. or to burn brick to repair the houſe; or for 
hedging and fencing the eſtate in the ſame pariſh; 
unlels that it be titheable by cuſtom. 3. With 
reſpect to the place of its growth, as in the a 
or wealds (fylva, the woody part) of Kent and 
Suſſex, it is diſcharged by preſcription. For a 

Dr. & stud. County may preſcribe to be quit of the tithe wood, 

_—_ £- 55+ Or any other tithe, but a town cannot. When 

8 go?” wood it is titheable; it is ſer out, while ſtanding, 
by the tenth acre, pole, or perch, or when cut 

down, by the tenth faggot or billet, as the 
cuſtom happens to be. If he that ſells the wood 
do not {et out the tithe, he is liable to pay treble 

2. Danv. 614, damages by the 2. Edw. 6. c. 13. and the parion 


* may {ue either the buyer or the ſeller by the 
Spiritual Law; but the buyer only by the Com. 
But mon Law. | 
queres 


for perhaps the vendee may not be known. 


1. Roll. Abr. Wool is a mixed and ſmall tithe, All agree 
$46, 647- that it is titheable of common right when ſt 13 
F. N. B. 51. 0 d S) : 
1. Roll. Abr. Clipped. It is due and payable of ſheep killed and 
6452 _ 649- ſpent in the houſe, of rotten 3 which die, ot 
Eco. Eliz, 58. neck- wool cut off for the benefit of the wool; but 
Bunb. go. not if ĩt beto preſerve the ſheep from vermin, nor 0! 
locks of wool, becauſe otherwiſe there might be 
fraud, or an opportunity of ſpoiling the fleece under 
the pretence of neck-thearings. It is alfo due ot 
the wool of lambs ſhorn at Midſummer, though title 
Lam. 16. was paid of the lambs at Mark-tide; for this is a nes 


3. Com. Dig, increaſe. If ſheep be removed from one pariſh to 
another between the time of ſhearing, each parſon 
muſt have tithe proraza, But for feeding under thitt 

| daß 
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days, no rate tithe is to be paid. Likewiſe, if 
icep feed all the year in one pariſh, and couch in 
another, the tithe ſhall be equally divided be- 
wixt the parſons. If ſheep be brought from 
one pariſh to be ſhorn in another, where they 
were not before, the tithe is payable to the parion 
of the pariſh from whence they came, if the pariſh 1s 
known; otherwiſe the whole tithe is payable where 
they are ſnorn. Laſtly, if a ſon or daughter have five 
or lx ſheep in the father's flock, the father ſhall 
pay tithe for them with the reſt, if he take the 
profits of them to his own ute. 


z. Common, or right of common, appears from 
its very definition to be an incorporeal heredita- 
ment; being a profit which a man hath in the 
land of another; as to feed his beaſt, to catch fiſh, 
to dig turf, to cut wood, or the like. Common 
is chiefly of four ſorts. 1. Common of paſture. 
2, Common of piſcary. 3. Cotamon of turbary. 
4, Common of e/fovers—CoMmon or PASTURE 15, 
the right of putting beaſts to feed on another's 
land; and this kind of common is either apper- 
dont, appurtenant becauſe of vicinage, or in groſs. 
Cann appendant is a right belonging to the 
owners or occupiers; of arable land to put com- 
monable beaſts upon the lord's waſte, and upon 
lands of other perſons within the ſame manor, 
Commonable beaſts are thoſe which are employed 
for the maintenance of THe PLOUGH, as horſe or 
9x; and for the maintenance of the land, as 
kine or ſheep. Common appurtenant is, a common 
belonging to an eſtate for all manner of beaſts, 
commonable or not commonable, as hogs, goats, 
and the like, although they neither plow nor 
manure the ground; and may be annexed to a 
toaſe, cottage, meadow, paſture, as well as 
to arable land. Common becauſe of wvicinage is a 
{it of common appendant, and 1s where the 
tenants of two lords, who are ſeiſed of two towns 
hing next to one another, have uſed, time out of 
mund, to have common promiſcuouſly, and pro- 
pruonately to their extent of common on both 


hides, 


233 


4+ Co. 37. 

2, Init. 65. 

1. Vent. 387. 
Co. Lit. 47. 
1. Bac. Abr. 
388. 

2. Com. Dig. 


434.5 


2 BI Com. 33. 
3. Bl. Com. 239. 
2. Wilf. 274. 
1. Burr. 256» 


1. Roll. Abr. 
41. 
Cro. Car. 542 


Co. Lit. 1 22 
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ſides, for all manner of beaſts commonable 

4. Co. 38. This is indeed only a permiſſive right, which the 

ce. Tir. 222+ law ſuffers to prevent ſuits in open countries; for ng 

man can put his beaſts into this kind of corimon, 

but they may fray or eſcape of themſelves from one 

held to another, without being guilty of treſpas; 

and therefore, either townihip may encloſe and 

bar out the other, though they have intercommon- 

Co. Lit. 122. ed time out of mind, Common in groſs, or at large, 

4 Yay ſuch as is neither appendant nor apputtenant ty 

Wood's Inſt. Jand, but 1s annexed to a man's perſon, being 

"93. 66. Sranted by deed, or gained by uſage. Of the 

4. Bac. Abr. Commons, ſome are certain for a particular numbet 

318. of beaſts, as for ten cows; or for ſuch as ade 

levant aud ccuchant on the land: and others are 

uncertain, or without ſtint, either with reſpect to 

the number of cattle or length of time. Coy- 

2-Bl.Com.34 MON OF PISCARY is, a liberty of fiſhing in an. 

other man's waters. Common or Tukarr, 

A from turba, an oli Latin word for turf, is a licenſe 

to dig turf on another's ground, or in the lord" 

waſte, but not in excluſion to the owner of the 

ſoil ; and jt muſt be appendant to a houſe, and not 

e to land, Common or ESTOVERs, when reſtrain- 

5 ed to woods, is a right of taking wood out of 

Wood's Int. another's woods, for houſe-bote, plough- bote, 

** and hay-bote. The Saxon word bote is of the 

ſame fignification with the French eflovers, and 

denotes allowance, compenſation, or ſatisfaction, 

for theſe three purpoſes. Houſe- bote, therefore, 1s 

a right of taking timber to build or to repair the 

houle, cr of taking wood to burn in the houie, 

which is allo called fre-botez and ploygh-bete and 

hay-bote is a right to take wood to me.:d pioughy, 

carts, harrows, or to repair hedges, gates, pales. 

— 4. Ways are a fourth ſpecies of incorpoteal 

Co. Lit. 66. hereclitament; and conſiſt in the right of golug 

1. Jones, 257. ver another man's ground, Ways may be di 

oy ng vided into—1. A private car 2, A common 7, 

208. and 3. A highway, A PRIVATE War 1s, a pit 

DN I ſage or road belonging excluſively to a cert! 

+" 725. But ſce the law upan this ſubject very fully and perſpicuoully ex- 
plaincd 2. Cum Lig · 397. to 426- 

number 
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1. number of perſons, leading from one particular 
A place to another, as from a houſe to a church ; 
K Þ. or from village to village; or from a private houſe 
On 


to certain fields. This ſpecies of way may be 

claimed by preſcription or by covenant, and may be 

either in groſs, or appendant to houſe or land. A 

couuox Way is that which leadeth from a Wood's Inft. 
rillage into the fields, the frechold and property 38 
of which are in him that hath the land next 

adjacent : and if it be ſtopped, remedy lies by 
preſentment or indiftment. Tux KIxs's H1iGy- Wood, 197. 
wav is that which leadeth from village to village, . 33s 
or from town to town, and through which all the. Hawk. P. C. 
King's ſubjects have a right to paſs. . 


5. Orrieks are alſo incorporeal hereditaments, 9. Co. 97- 
1. Burr. 221. 


conſiſting in a right to exerciſe a public or private eo. Elia. 587. 


ny employment, and to take the fees and emolu- Wood's laſt. 
ky ments thereunto belonging. 197» 

d' 8 | 

the 6. DioxiriEs are alſo a ſpecies of incorporeal 1 
por 23 wherein a man may have a pro- pins IR 
Ke. perty or eſtate. | 

it of ; 

wh 7. Fraxcnises, which are ſynonymous with ».Bl.Com. 37. 
de bees, are a ſeventh ſpecies, and are defined to Wood's lat. 
oY be, a royal privilege exiſting in the hands of a Puch, 164. 
_ lubje&, either by charter, letters patent, or pre- F. 3 
a 8 (cription. All liberties are derived from then 
ki crown, and therefore they are extinguiſhed if they 

FR come to the crown again, by eſcheat, forfeiture, 

RE &. A franchiſe or liberty may be veſted in bodies 

I's politic or corporate, aggregate or ſole ; or in any 

os — that are not corporations; as counties, 

oroughs, towns, or in a ſingle perton. The 

= lereral kinds of franchiſes are various, and almoſt 

119 infinite {a} ; but we ſhall endeavour briefly to de- (a)See 3. Com- 
| Ut (cr) incl ig- 392» 
*. be ſome of the principal. | i 
Pate 1. To have a PRINCIPALITY like that of Wood's Taft. 


2c. 


Wal:s, or a counTY PALATINE like thoſe of 
; 2. Wilſ. 406. 
Loaxcafter, Durham, and Cheſter, are franchiſes. 4. 1ng. 204. 


2. To:. Com. Dig- 
391. 
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Woed's Inſt. 2. To have a couRT OF ONE's Own, ui 

_ liberty to hold pleas before a mayor, bailiff in 
ſuch a place, according to the courle of the 
Common Law. 


a. Stra. $10, 3+ ABAILIWICK is that liberty which is excmy. 

2- Inſt. 548. ed from the ſheriff of the county, over which ge 

$57 at. 406. Jord of the liberty appoints a bailiff, to do ſach 
offices within his precinct, as the under ſhi} 
doth at large under the high ſheriff of the couny; 
as the Bailiff of Weſtminſter, and of the Dean and 
Chapter of St. Paul's. 


Co. Lit. 33 4. A FoREsr is a franchiſe, conſiſting of a cer 
— 2 tain territory of woody ground, privileged fur 
Ante, 13s. beaſts of venery, or thoſe that are gotten by hunt 
Manwods Fo- ing; or for fowls of foreſt, chaſe, or warren, 9 
pry ary 6 reſt and abide there in ſafety. The King may at 
361- this day make a foreſt in his own grounds, but 
not in the grounds of his ſubjects without their 
conſent ; and this privilege, when granted to a 
ſubject, is properly called à chaſe. A foreſt con- 
ſiſts of eight parts, viz. ſoil, covert, laws, couits, 
judges, officers, game, and boundarics. 


2. Bl. Com. 38. 5. A CHASE, from Chaſer, is a privileged place for 
px 3 atotag the receipt of deer and beaſts of the foreſt, being 
2. Inſt. 190. of a middle nature between a foreſt and a park. 
3 *7- It is commonly of leſs extent than a foreſt, and 
Ero. Jac. 155. of larger compaſs than a park, and has more 
Palm. 89. liberties than a park, and fewer than a foreſt. 
— Dig. Every foreſt is a chaſe, but every chaſe is not a 
foreſt. It differs from a park, inaſmuch as it is 
not encloſed; for although it muſt have certain 
metes and bounds, yet if it is incloſed, it is cauſe 
of forfeiture. But it may be in other men“ 
grounds as well as our own; but cannot be 
created without licenſe, for that would be to ap- 
propriate beaſts fere nature to one's own uſe. A 
chaſe is governed by the rules of the Common 
Law; and if it has never been a foreſt, it cannot 

have a purlicu (a). 
(a) SeeManwood's Foreſt Law fies thoſe parts of foreſts which 
365- and 2. Com. Dig. 386. that were diſafſoreſted by perambula 


„ pzrlieu” from corruption of the tions made in the reign of Edward 
French word © poura?ke” ſigni- the third. 


A 
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6. A PARK is an incloſed chaſe, extending -.Bl.Cem. 38. 
only over a man's own grounds. No man can Woods la. 
have a park without licenſe under THE BROAD Co. Lit. 233. 
sr AL, for the Common Law does not encourage Manwood s 
matters of pleaſure which bring no profit to the g Laws 
Commonwealth. Beaſts of park properly extend gridz. 26. 
to buck, doe, &c. but in a common and 6 
ſenle to all beaſts of the foreſt. Three things are 5 . 
required to conſtitute a lawful park :—1. A grant 
or preſcription. 2. Incloſures by pale, wall, or 
hedge. 3. Beaſts of a park. But there are parks in 


ule and reputation erected without lawful warrant. 


7. A WARREXN is a liberty by grant from the; Ro. Ab. 3 12. 
King, for the Lee of hares, conies, . Ind 298. 
partridge, pheaſant, quail, rail, &c. for theſe 12. Co. 22. 
being fere nature, every one had a natural right <=. iha-464 
to kill them; but upon the introduction of the 33. 
Foreſt Laws, theſe animals being looked upon as Ante, p. 139- 
royal game, this franchiſe was invented to pro- 


tet them. 


8. A FREE-FisHERY, or excluſive right of2.Bl.Com.40- 
hihing in a public river, is alſo a royal franchiſe. 
It difters from a ſeveral fiſhery, becauſe he that has 
a ſeveral fiſhery mult alſo be owner of the ſoil, 
which in a free-fiſhery is not requiſite, It differs 
alſo from a common of piſcary, for it is an excluſive 
right, which a common of piſcary is not. 


9. A Fair, or MARKET, is a privilege granted :. Inft. 220. 
for buying and ſelling, and for the more ſpeedy ed . 


. a 3. See 
and commodious proviſion of ſuch things as the Com. Dig. 
ſubject needeth (a). * 


10. ToLLs alſo, which conſiſt in a reaſonable ;. Com. Dig. 


ſum of money or payment to the owner of the 2 
fair or market, are franchiſes; and ſo alſo is the gs... 
right of having the goods of felons, deodands, 1. sid. 454. 


£ X 1 ED 4. Mod. 32c. 
trealure-trove, waifs, eſtrays, wrecks; the nature 3. Lev. 400. 


(a) Of tolls there are ſeveral a highway. 1. Mod. 479.—4. Toi{>Bunb. 62. 
kinds: as—t. Jo- turn, which traverſe, for paſſing over the ſoil 
in payable for cattle or goods in of another. 5. Com. Dig. 547. 
return from a market or fair. See alſo 3. Wilſ. 296. 1.Burr. 533. 
i. Sid. 484. 2. 7% through is a 3+ Burr. 1404. Cowpery 47. and 
lun demanded for pailage through 1. Term Rep. 663. 


of 


Co Lit. 147. 
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of which, as forming parts of the King's pre. 
rogative, we have already deſcribed, and (hal 
therefore proceed to the remaining incorporea] 
hereditaments ; which are, 


Finch, 162. 8. Corop1Es, or a right of ſuſtenance, con. 
ſifting in a right to receive certain allotments gf 
victuals and proviſton for one's maintenance. 


Co. Lit. 144. 9+ ANNUITIES. An annuity is a yearly ſum, 

2. Bl. Com. . Chargeable only on the perſon of the grantoy, 
and therefore different from a rent-charge, which 
is a burthen impoſed upon and ifluing out of 
land. . 


Co. Lit. 147. 10. RENTS are the laſt ſpecies of incorporeal 
yo. Ce. 128: hereditament. A rent is a ſum of money, or other 
29% conſideration, iſſuing yearly out of lands or 
5. Com. Dig. tenements ; and, being reſerved out of the profits 
_ of the land, 1s not due until the tenant takes the 

profits. There are three ſorts of rents:—1. Rent- 

ſervice. 2. Rent- charge. 3. Rent-ſeck.—Rtx7- 
4 Bae. Ab. 335. SERVICE (fo called becauſe it is ever accompanied 
Ld. Ray.1160. With ſome corporal ſervice), is where one, upon 
+ Mod- zs. a gift in tail, or leaſe for life or years, reſerves to 
Salk. 262 himſelf a certain rent, while the reverſion of the 
lands and tenements continue in him. A Rext- 
CHARGE is where a man, by deed, makes his 
Plowd. 134. Eltate over to another in fee; or by gift in tail, 
+Bac-Ab.337-the remainder over in fee; or any other grant 
zu. where the whole eſtate paſſes, and by the tame 

deed reſerveth to him and his heirs a certain rent; 

and that if the rent be behind, it ſhall be lawfil 

for him and his heirs to diſtrain. REexT-sxcx 18 
Ceo. Car. $20, Mhere a man by deed makes over his eſtate to 
Cro. Elia. 656. another, and reſerves to him and his heirs a 
7, 8 f, certain rent, or grants a rent iſſuing out of his 

o. Lit. 147. 4 b 

5- Com. Dig. Eſtate, without any clauſe of diſtreſs in the deed. 
42k. To theſe three forts of rent may be added, a rent 

reſerved upon a leaſe at will, which may be dil- 

trained for of common right. There are alſo tce 
2. Inſt. 44. farm rents, quit-rents, rack-rent, old-rent, and 


Co. Lit. 143. 1mproved-rent. A FEE FAR RENT is a rent 
Moor, 168. 


6-Modern-186. Hard. 388. f. Com. Dig. 426. (e. 3.) 


charge 


i} 
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e iſſuing out of an eſtate in fee, of at leaſt Co. Lis ney; 
Irs 


char 
2 of the value of the lands at the time — 5 
of its reſervation. Qu ir- RENT is a certain {mall Doug). 692. 
rent payable yearly by the tenant of a manor, woe (l.) 
whereby he goes qu and free of all other ſervices. 
RACK-RENT 1s ſuppoſed to be a rent to the full 

value of the tenement, or near it. OLD-RENT is 

that yearly rent, neither more nor leſs, which was 


always paid. 1MPROVED-RENT is where the old 


u 
4 rent has been raiſed.—A rent mult be a profit 
hich iduing yearly out of lands and tenements corpo- 
t of real, but the profit need not ariſe in money, for 
ſpurs, capons, horfes, corn, and any other 

matters, may be rendered by way of rent; or it 

real may conſiſt in ſervices or manual operations, as to 
ther plough ſo many acres of ground, to attend the 
or lord, and the like, for ſuch ſervices are conſider- 

fits ed in law as profits. This profit muſt be certain, 
the or that which may be reduced to a certainty by 
* either party; and it muſt iſſue yearly. It mult 
K iſſue out of the thing granted, and not be part of 
led the thing itſelf, which mult be lands and tene- 
pon ments corporeal ; that is, it muſt iſſue from ſome 
10 inheritance, whereunto the owner or grantee of 


the rent may have recourſe to diſtrain: therefore, 
a rent cannot be reſerved out of an advowſon, a 
common, an office, a franchiſe, or the like. 

By 4. Geo. 2. c. 28. remedy by diſtreſs is given 
for all rents that have been paid within twenty 
years next before the making of the ſtatute, or 
that ſhall be afterwards created; fo that the dif- 


ful terence which formerly exiſted between them is 
* now aboliſhed. Rent is regularly due and pay- Co. Lit. zor. 
a able upon the land from whence it iſſues, if no 
hy particular place is mentioned in the reſervation ; 
ri but in the caſe of the King, the payment mult 
i: be either to his officers at the Exchequer, or to 
| jus receiver in the country. 
4 BEs1DEs the ſeveral kinds of eſtates already 
1 mentioned, there are eſtates upon condition: firſt, 
upon condition implied; and ſecondly, upon condition 
U expreſſed ; 
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eſtates upon condition in law, and condition 
in deed. Eſtates upon condition in lar, x 


ſuch which have a condition by the law annexed -m 
to them, although it be not ſpecified in writing, dhe 
Co. Lit, 233. as, if a man grant by his deed to another, the day 
office of parkerſhip of a park, to have and or 
occupy the ſame for the term of his life, the 96 
law annexes a condition, that he ſhall well and in 
lawfully keep the park, and do that which to ſuch by 
office belongeth, or otherwiſe it ſhall be laufe lin 
for the grantor and his heirs to ouſt him, and 92⁴ 
grant it to another; and ſuch condition i; the 
intended by the law to be annexed to ah 10 
thing, is as ſtrong as if the condition were put tw 
in writing. An eſtate on condition expreſſed, or tir 
3. Bl. cem. in deed, is where an eſtate is granted, either in te 
15 fee-ſimple or otherwiſe, with an expreſs qualif- dc 
cation annexed, whereby the eſtate granted ſhall di 
either commence, be enlarged, or be defeated, ot 
upon performance or breach of ſuch qualification th 
or condition ; as if a man, by deed indented, cc 
enfeofls another in fee-fimple, reſerving to him 01 
and his heirs a certain yearly rent, payable at a 8 
Co. Lit. 29% particular time, on condition that if the rent be 00 
behinll, the feoffor and his heirs may re-enter, q 
Theſe conditions, therefore, are either precedent 0 
or ſubſequent. Precedent are ſuch as mult happen P 
or be performed before the eſtate can veſt or be t 
enlarged. Subſequent are ſuch, by the failure 1 
or non- performance of which an eſtate already 
See inſtances, veſted may be defeated. Among the eſtates de- r 
Fa Lit: 217+ feaſible by condition fubfequent are, 
1. Vivum Vapivy, or living pledge, which 
is where a man borrows a ſum of money ot an- 
other, and grants him an eſtate of ſo much ye 
Co. Lit. 266. aunum, to hold till the rents and profits ſhall re- | 


pay the ſum fo borrowed ; for immediately on 
the diſcharge of the debt, the land refults back 
to the borrower, 


2. MoRTGAG:, 


ETOx, 
dition 
„ are 
nexed 
iting; 
r, the 
> and 
„ the 
| and 
) ſuch 
awful 
„ and 
as 85 
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put 
d, or 
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ted, 
tion 
ted, 
him 
at 4 
t be 
ner, 
dent 
pen 
r be 
lure 
ady 
de- 


THE LAWS OF ENGLAND. 


2. Mok r AGE, or dead pledge, which was 
called in Latin mortuum vadium, and is Where a 
man borrows of another a ſpecific ſum, and 
grants him an eſtate in fee, on condition, that if he 
the mortgagor ſhall repay the money on a certain 
day, he may re-enter on the eſtate ſo mortgaged ; 
or, as is now the more uſual way, that the mort- 
gagee ſhall re-convey the eſtate to the mortgagor : 
in this caſe the land, which is fo put in pledge, is 
by law, in caſe of non-payment at the time 
limited, for ever dead and gone from the mort- 
gagor; and the mortgagee's eſtate in the lands is 
then no longer conditional, but abfolute. But 
ſo long as it continues conditional, that is, be- 
tween the time of lending the money and the 
time allotted for payment, the mortgagee 1s called 
tenant in mortgage. 
doubt, whether, by taking ſuch eſtate in fee, it 
did not become liable ro the wite's dower, and 
other incumbrances of the mortgagee (though 
that doubt has bcen long ago over-ruled by our! 
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But as it was formerly a Lit. f. 334. 


bid. ſ. 357. 


ro. Car. 191. 


courts of equity), it therefore became uſual to grant Harar. 466. 


only a long term of taut by way of mort- 
gage, with condition to be void on re- payment of 
the mortgage- money; which courſe has been 
ſince continued, principally becauſe on the death 
of the mortgagee ſuch term becomes veited in his 
perſonal repreſentatives, who alone are intitled in 
equity to receive the money lent, of whatever 
nature the mortgage may happen to be. 

As ſoon as the eſtate is created, the mortgagee 
may immediately enter on the lands; but is liable 
to be diſpoſſeſſed, upon performance of the con- 
dition by payment of the mortgage- money at the 
day limited; and therefore the uſual way is, to 
agree that the mortgagor ſhall hold the land till the 
day aſſigned for payment; when, in caſe of 
failure, whereby the eſtate becomes abſolute, the 
mortgagee may enter upon it and take poſſeſſion, 
without any poſſibility at law of being afterwards 
evicted by the mortgagor, to whom the land is 
now for ever dead. But here again the courts of 

U 2 equity 
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equity interpoſe ; and though a mortgage hs 
thus forfeited, and the eſtate abſolutely veſted in 
the mortgagee at the Common Law, yet they wil 
conſider the real value of the tenements compared 
with the ſum borrowed ; and if the eſtate he gf 
greater value than the ſum lent thereon, they will 
allow the morigagor at any reaſonable time to re. 
call or redeem his eſtate; paying to the mortgagee 
his principal, intereſt, and expences : for other. 
wiſe, in ſtrictnoſs of law, an eſtate worth 100s|, 
might be forfeited for non-payment of 1001. or a 
leſs ſum. This reaſonable advantage, allowed to 
mortgagocs, is called the equity of redemption : and 


this cuabies a mortgagor to call on the mortgagee, pr 
who has poſſeſſion of his eſtate, to deliver it back 0⁰ 
and account for the rents and profits received, on hi 
payment of his whole debt and intereſt; thereby ar 
| turning the »mrtuum into a kind of vivum vadiun, fu 
% Bit, on the other hand, the mortgagee may 
| either compel the fale of the citate, in order to 
| get the whole of his money iramediarely ; orelle ti 
call upon the mortgagor to redeem his eſtate V 
preſently, or, in default thereof, to be for ever 1 


forecloſes from redeeming the ſame; that is, to loſe 1 
his equity of redemption without poſſibility of re- c 

call; and alſo, in ſome caſes of fraudulent c 

Set. 4. & 5. mortgages, the fraudulent mortgagor forfeits ail t 
| 

| 

( 

| 


W. & Me. 1. equity of redemption whatſoever. It is not how- 
ever uſual for mortgagees to take poilefſion of the 
mortg.ged eitate, unleſs where the ſecyrity is pre- 
carious, or ſmall; or where the mMeagor ne- 
glects even the payment of intereſt; when the 
mortgagee 1s frequently obliged to bring an | 
l | ejetment, and take the land into his own bands, | 
in the nature of a pledge, or the pig of the 
Roman law: whereas, while it remains in. the 
hands of the mortgagor, it more reſe:nbles their 
hypotheca, which was where the poſieſiion of the 
thing pledged remained with the debtor (a). But, 


( a) Pignoris appellatione cam tione und conventions tenttiry 
Proprie rem coutinert dicimus, proprie kyootheeee appeliatione con- 
42% immun. eum traditur credi- tiners dicimus. J. foo l. 4. l. &+ 
Fort. At cam, que fine tradi J. 3 by 

0 ; = 


| 
| 
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by ſtatute 7. Geb. 2. c. 20. after payment or tender 


ed in by the mortgagor of principal, intereſt, and colts, 
' will the mortgagee can maintain no ejectment, but 
)ared may be compelled to re- aſſign his ſecurities, | 
e of 
will z. SrarurTE MEercyanT and STATUTE 
) res STAPLE are eſtates created by 13. Edw. 1. ſt. 3. c. 1. 
ige and 27. Ed. 3. c. 9. whereby the lands of a 
her. debtor are conveyed to his creditors, till out of 
ol, the rents and protits of them the debt may be 
or a ſatisfied. 
| to | : : 
and 4. EL Err, which is an eſtate obtained by this 
Tee, proceſs of law, on which, after a plaintiff has 
ack obtained judgment for his debt, the ſheriff gives 
on him poſſeſſion of one half of the defendant's lands 
eby and tenements until the debt and damages be 
un. fully paid. 
ay 
to Eſtates alſo may be conſidered with reſpect to 
lle the time of their enjoyment, and in this point of 
re view may be either in poſſeſion or expectancy. Eſtates 
er in poſſeſſion, or eſtates executed, are where a preſent 
fe intereſt paſſes to, and reſides in the tenant, not 
c. depending on any ſubſequent circumſtance or 
nt contingency. Eſtates in expectancy are of two 
1 kinds. 1. A remainder. 2. A reverſion.—A RE- 
MAINDER, which is created by the act of the 
ze parties, may be defined to be an eſtate limited to 
e take effect and be enjoyed after another eſtate is 
- determined: as if a man ſeiſed in fee letteth 
e lands or tenements for term of years, the remain- Wood's Inſt. 
n der over to another for life, in tail or in fee; here. 
' is firſt a particular eſtate, derived out of a general 
e and greater eſtate, viz. a fee, and afterwards the 
O reſidue or remainder diſpoſed of: but it muſt be 
y obſerved, that in contemplation of law, the 
: particular eſtate, and all remainders of it, make 


but one eſtate in law. The following rules are to 
be obſerved in the creation of remainders: it 

1. There muſt be a particular eſtate precedent Plowd. 23 &c. 11 
made at the ſame time, that the remainder may „. Mat i 

31. 123, 124, 125, 126, 127. Hern, &c. 27 3, 4» 8 1 


99 depend 
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7. Rep. 66. depend on it. 2. The particular eſtate my) 
1299 23% % continue when the remainder ſhall veſt; and the 


1. Inſt. 378. a. remainder muſt commence in poſſeſſion at the 
very time the particular eſtate endeth ; for there 
— Leg muſt not be a mean between them. 3. The re. 
W. z. c. 16. mainder muſt paſs out of the leflor executed or 


Lad yer; the particular tenant ; but it cannot depend upon 
922) 723- A matter ex poſt facto: as where there is an eſtuc- 


7M ceaſe, and the land to remain to another; this 
_ is a void remainder, becauſe the alienation veſts 
the eſtate in the alience, or elſe in the donor. A 
remainder may depend upon a condition that iz 
not repugnant or againſt law, and. then it will 
paſs either executed or executory. 4. The perſos 
to whom the remainder is limited muſt be capable 
at the time it was created, or elſe by common 
4. Rep. 31. Poſſibility, or in potentid propingud to be ihereot 
3+ Rep. 20. capable during the particular eſtate. Theretore 
3. Inf. 378. a. jeſſee for life, or years, remainder to the right 
heirs of F. S. is good; for by common poſſibility 
J. S. may die during the lite of the particular tenant: 
but if the tenant or leflee for life or years dieth, 
living F. S. the remainder is become void, becauſe 
there is no perſon capable to take at that time. 
But a remainder to the firit-begotten ſow of J. . 
(in general terms) born during the particular 
eſtate, is good. If the remainder had been limit- 
>. Baund- 388. ed in particular by name of baptiſm and ſirname, 
it had not been good, if he was not in eſſe; for u 
was potentia remota, and not probable that J. 5. 
ſhould have a ſon of that name (a). 5. The 
thing whereof a remainder ſhall be created mult 
be in eſſe before and at the time of the appoint- 
ment and creation thereof, elſe the remaiader is 
void. As if I grant a rent out of my land, the 


(a) See the 10. & 11. Will. 3. born in their father's life-time, by 
c. 16. for enabling poſthumous way of remainder, &c- 
children to take cflatcs, as if 


remainder 
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temainder in fee; this remainder is void, be- 
cauſe the rent was not in eſſe before (a). 

An eſtate at will is not ſuch a particular eftate 1. Co. 183. 
whereon a remainder may depend; but a leale 2-Re-Ab-415. 
for years may be granted to one for ſo long 
time as he ſhall live, with remainder to another 
for the reſidue of the term. Remainders are 
either abſolute or contingent; = AN ABSOLUTE Re- 
MAINDER is that which depends upon a certain 
event, upon the N of which it maſt un- Co. Lit. 378. 


. 


avoidably reſt; as a leaſe for years, remainder to 88 


another in fee, or in tail, &c. A CONTINGENT Fearne's Eilay 

REMAINDER is a remainder limited, fo as to g. eat 
* 1 emainders, 

depend on an event or condition which may p. 4. 

never happen or be performed, or which may See alſo 2. Bl, 

not happen or be performed till after the deter- * 

mination of the preceding eſtate; for if the 

preceding eſtate determines before ſuch event or 

condition happens, the remainder will never take 

elfect. There are four ſorts of contingent re- 

mainders, which may be comprehended under 

this definition :—Firft, Where the determination 

of the preceding eſtate is itſelf dubious and 

contingent; as where it depends on an event 

which may never happen: as if A. make a feoff- 

ment to the uſe of B. till C. returns from Kome, 

and after ſuch return of C. then to remain over in 

fee; here the particular eſtate is limited to deter- 

mine on the return of C. an event which poſſibly 

may never happen; and therefore the remainder, Poph- 93. 

which depends on ſuch contingent determination 

of the preceding eſtate, is dubious and con- 

tingent,—Secondly, Where the contingency on 

which the remainder is to take effect, is indepen- 


(a) But by later eaſes it hath be granted tocommence in futuro; 
been held that a rent de #n2wo may fo that this fifth rule ſeems not to 
be limited to one for life, with be law. See 2. Koll. Abr. 415 
remainder over in fee, for that 2. Salk. 577. 1. Sid. 285. 
the law confiders the whole in- 1. Lev. 144. Ld. Raym. 52. 
tereſt or fee in the rent to be firſt 3. Peer. Wms. 230. 2+ Will. 166- 
gratited, and the immediate or 2. Bl. Com. 165. 314. 2+ Eq. 
particular © eſtate theten to be Caſes Abr. 284- and Mr. Har- 


ereated out of it, and that it may grave's Co. Lit- 298, a. note (2.) 
U 4 dent 
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3+ Co. 20. 


Co. Lit. 378. 
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dent of the determination of the precedin 
eſtate : as if a leaſe be made to A. for life, re. 
mainder to B. for life, and if B. die before A. te. 
mainder to C. for life; here the event of B. 
dying before A. does not in the leaſt affect the 
determination of the preceding eſtate, neverthe. 
leſs it muſt precede and give effect to C.'s remain- 
der; but ſuch event 1s dubious, it may or my 
not happen ; and the remainder, depending upon 
it, 1s therefore contingent.—Thirdly, Where the 
condition upon which the remainder is limited is 
certain in event, but the determination of the 
articular eſtate may happen before it: as if a 
[eaſe be made to F.S. for life, and after the death 
of F. D. the lands to remain to another in fee; 
now it is certain that J. D. muſt die ſome time 6; 
other, but his death may not happen till after 
the determination of the particular eſtate, by the 
death of J. S. and therefore ſuch remainder 1 
contingent.—Fourthly, Where the perſon to whom 
the remainder 1s limited 1s not yet aſcertained, or 
not yet in being: as if a leaſe be made to one tor 
life, remainder to the right heirs of F. S.; now there 
can be no ſuch perſons as the right heirs of J. S. 
until the death of J. S. for nemo eft heres viventis, 
which may not happen till after the determination 
of the particular eſtate, by the death of the 
tenant for Ife; therefore ſuch remainder is con- 
tingent. Contingent remainders of either kind, 
if they amount to a freehold, cannot be limited on 
an eſtate tor years, or any other particular eſtate 


leſs than a frechold. Thus, if land be granted 


a · Bl. Com. 171. to A. for len years, with remainder in fee to the 


1. Co. I 39. 


right heirs of B. it is void; but if granted to 4. 


for life, with a like remainder, it is good. For 


unleſs the freehold paſſes out of the grantor at the 
time when the remainder is created, fuch tree- 
hold remainder is void: it cannot pals out 0! 
him without reſting ſomewhere ; and in the calc 
of a contingent remainder, it muſt veſt in the 
particular tenant, elſe it can veſt no where: un- 
leſs, therefore, the eſtate of ſuch particular te- 
nant 
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nant be of a freehold nature, the frechold cannot 
reſt in bim, and conſequently the remainder is 
void, In deviſes, however, by laſt will and 
teſtament, remainders, or, as they are more ulually 
called, executory deviſes, may be created contrary 
to the rules before laid down; for wilis are always 
more favoured in conſtruction than formal deeds. 
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An ExEcuToRY DEVISE of land is, ſuch a pearne's Ex. 
diſpoſition of them by will, that thereby no eſtate Dev: 298. 


vets at the death of the deviſor, but only on 


1. Eq-· Ab. 186. 
Carth. 3 10. 


ſome future contingency ; and it differs from a 4. Mod 258. 
remainder, —Fir/t, That it needs not any par- *: Y**eY, 616 


ticular eſtate to ſupport it. Secondly, That by it 


- 2+ Saund. 380. 


a fee-fimple, or other leſs eſtate, may be limited See 2. Bl. 
after a fee-ſimple: and Thirdly, That by this Com. P. 173· 


. . * 174. 
means a remainder may be limited of à chattel op 


iatereft, after a particular eſtate for life created in 
the fame. And having ſaid thus much concern- 
ing eſtates in expectancy, we proceed to that 
which is created by the act of law, and not by 
the act of the parties, viz. 


A REeveRs10N, from reverto, to return, is the Co. Lit. 22. 
reſidue of the eſtate left in the grantor after Bl. Com. 172. 


I, Wit 225» 


ſome particular, eſtate granted away: as if there , Wit. 29. 
be a gift in ail, the reverſion of the fee- imple is B. R. H. 258. 


in the donor; in a leaſe for life or years, the re- 
verlion is in the leffor. So alſo, if one hath a 
leaſe for twenty years, and leaves out ten of thoſe 
years, the reverſion is in the ſecond leſſor, as well 
as in the firit that granted the twenty years. A 
reverſion is never created by deed or writing, 
but ariſes from conſtruction of law ; a remainder 
can never be limited, unleſs by either deed or 
deviſe ; but both are equally transferable when 
actually veſted (a), being both eſtates in preſenti, 
though taking effect in futuro. 


(a) Eftates, with regard to the —Contingent eſtates are either 
certainty and the time of the remainders aud future uſes, exe- 
enjoyment of them, arc either cutory deviſes, eſtates enlarged on 
veſted or contingent. Veſted eſtates condition, or on uncertain intereſts, 
are either in poſleſſion or iu intereſt. An eftate velled is, where there is 
Eſtates 
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2. Bl. Com. 


1 79 


Co. Lit. 180. 
2. Bl. Com. 
180. 
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Eſtates alſo may be conſidered with reſpeg 9 
the number and connections of their owners; az, 
1. AsoLE TENANT is he that holds lands gr 
tenements in his own right only, without any 
other perſon being joined or connected with him 
in point of intereſt, during his eſtate thertin. 
This is the moſt common and uſual way of hold. 
ing an eftate ; and they are all ſuppoſed to be of 
this ſort, unleſs where they are expreſsly declare! 
to be otherwiſe, 


2. JoinT-TexanTs, ſo called becauſe the land: 
or tenements, &c. are conveyed to them jointly, 
** conjundtive feoffati, &c.” or, © qui conjunttin? 
* tenet,” in contra-diſtin&tion from ſole or ſever! 
tenants, is, where lands or tenements are 
granted to two or more perſons to hold in fee- 
ümple, fee-tail, for life, for years, or at will. 
So alſo, if two perſons, or more, diſſeiſe another 
of any lands or tenements to their own ule, ſuch 
diſſeiſors are joint-tenants : but not if the dif- 
ſeiſin is to the uſe of one of them only; for in 
ſuch caſe, the perſon to whoſe uſe the diſſeiſin 1s 
made is ſole tenant, and the others are mere co- 
adjutors in the diſſeiſin. But this ſpecies of eſtate 
can only ariſe by the act of the parties, and never 
by the act of law. Joint-tenants muſt have one 
and the ſame ixtereſt, and therefore one cannot be 
tenant for life and the other for years; or the 
one tenant in fee and the other in tail.— 
They mult a''o have an wnity of title; their eſtate 
muſt be created by one and the ſame act. There 
mult alſo be a unity of time; that is, their eſtates 
muſt be veſted at one and the ſame period, as 
well as by one and the fame title: and laſtly, there 
mult be a unity of poſſeſſion, for joint-tenants are 


an immediate fixed right of preſent fixed right of future enjoyment- 
or future enjoyment, An eſtate A contingent eſtate is, as we have 
veſted in poſſeſſion is, where there above deſcribed, where a right s 
exiſts a right of preſent en- to accrue upon an event Which 1s 
joy ment. An eſtate veſted in dubious and uncertaiu. 
intereſt is, where there is a preſent i 
ſeiſed 
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ſeiſed per my et per tout, by the half or moiety and 


by all ; ©* and this,” ſays Littleton, *© is as much Co. Lit. 185« 


« as to ſay, that he is ſeiſed by every parcel, and 
« by the whole.” The grand incident of a joint- 
eſtate is, that the tenanis are entitled to the 5 
acreſcendi, or benefit of ſurvivorſhip: for when two 
or more perſons are ſeiſed of a joint-eſtate of in- 
heritance, for their own lives, or pur autre vie, or 
are jointly poſſeſſed of any chattel intereſt, the 
entire tenancy, upon the deceale of any of them, 
remains to the furvivors: but it they agree to 
part their lands, and hold them in feveralty ; as the 
tenancy is ſevered and deſtroyed by a diſuniting 
of their poſſeſſion, fo the right of ſurvivorſhip is, 
by ſuch ſeparation, alſo deſtroyed: and by 
31. Heu. 8. c. 1. and 32. Hen. 8. c. 32. one joint- 
tenant may compel his co-tenants, by writ of 
partition, to divide the land. A 10int-tenancy 
may alſo be deſtroyed by deſtroy ing the wnity of. 
fille: as if a man enfeoff two joint-tenants in 
fee, and one of them aliens his moiety to another 
in fee; for the grantee and the remaining 
tenant hold by different titles. So alſo, if the 


rity of iatereſi be ſevered, the joint-tenancy is Cro. Elia. 470 


deltroyed ; therefore, where there were two 
joint-tenants for life, and one of them purchaſed 
the reverſion by fine, it was held, that the 
joint-eftate was thereby ſevered and deſtroyed. 
In like manner, if a joint-tenant in fee makes a 


leaſe for life of his thare, this defeats the join- Co. Lit. 192. 


ture: fo alfo, if there be two joint-tenants for 


life, and the inhericance deſcends upon one of- Bl. Com. 188. 


them. 


3. TexawnTs 1% Common are, where two or more 


have lands and tenements in fee-ſimple, fec-tail, 143; 
for life, or years, by ſeveral titles, or by one Bl. Com. 194. 


title and ſeveral rights, and none of them know- 
eth his own part, but takes the profits in common 
with his companions. This eſtate may be created 
by deſtroying the unity of title or intereſt in a joint- 

| tenancy 
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tenancy or coparcenery, and preſerving the ui 
of poſſeſſion : as if one of two joint-tenants in fee 
aliens his eſtate for the life of the alicnce ; in this 
caſe, the alienee and the other joint-tenant are 
tenants in common. So alſo, if there be a grant 
to a mer and woman, and the heirs of their bodies, 
their idées ſhall be tenants in common, This 
eſtate may alſo be created by expreſs limitation in 
a deed ; as if lands be given to two or more, 
without uling words which imply a joint-eltate, 
as jointly and ſeverally,” they mall be tenants in 
ö common. Eſtates in common can only be de- 
1. Hen. 8. c. 32. ſtroyed by uniting all the titles and intereſts in 
8.&9.Will-3- one tenant, or by making partition as before- 


7. Ann. c. 18. mentioned. 


4. CoPARCENERSs are, where lands of inheri- 
rance deſcend from the anceſtor to two or more 
perſons: as by the Common Law, where tenant in 
fee- ſimple or in fee-tail dies, and hath no iſſue but 
daughters, or dies without iſſue, and leaves only 
ſifters, aunts, couſins, or their repreſentatives ; 
for in this caſe they ſhall all inherit, making to- 

ether one heir to their anceſtors, and having one 

Pechold among them: or as, by cuſlom, where 

Wood's Init. lands deſcend to all the ſons alike, as in the 

Lil. 263, Tenure of gavellind, there muſt be a union of 

intereit, title, and poſſeſſion, to form a coparce- 

nary ; but there is no unity of time neceſlary to 

this eſtate. The tenants may ſue and be ſued 

Jointly ; and the entry of one of them ſhall in 

Co. Lit. 188. {ome caſes be the entry of all. They are in- 

2453. titled each to the whole of a diſtinct moiety, and 

of courſe there is no benefit of ſurvivorſhip; for 

each part deſcends ſeverally to their reſpectixe 

heirs, though the unity of poſſeſſion continues. 

(a)See8.&9. They are called PARCENERS, becauſe they are 

rag wane compellable by the writ De Partitione Facieidd to 

Saks eaſy make partition (a); but rhe eſtate may alſo be 

1 ditiolved by conſent, by the alienation of one 

this wit parcener, or by the whole at laſt deſcending to 
pointed out» and vetting in a fingle perſon. 


AND 
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AND having thus deſcribed the nature of Wood's Inft. 
eſtaces or real property, we (hall juſt mention the U. Cem. 
nature of title to them, and proceed to enquire 5 
by what means lands, tenements, or hereditaments, 
may be loſt or acquired. 


TitLE is ſometimes ſaid to be, when a man Co Lit. 345. 
hath a lawful cauſe of entry into lands whereof C. La. 286. 
another is ſciſed, and for which he can have no ſ. 429. 
action; as title of condition, title of mortmain, 

Kc. But in a more general and legal ſenſe, this 
word © title” includes alſo a right; tor every right 
i5 2 title, although every ile is not ſuch a right tor 
which an action lies; and therefore, TiruLvs 
« of jufta cauſa poſſidendi quod naſtrum eſt, or 
the means whereby the owner of lands hath the 
juſt poſſeſſion of his property, To form a com- »-Bl-Com-199. 
plete TITLE tG lands, tenements, or heredita- 
ments, it is neceſſary that the right of pofſefion, the 
rioht of property, and the actual poſſefſion, Iuould be 
conjoined, the juris et ſeifine conjunctio; for then, 
and then only, is the title completely legal (a). 
Thus, for example, if a man be diileiſed of an 
acre of land, the diffeiſee hath the right of pro- 
re erty, and the diileifor che right of ; and if 
he the diſleiſee releaſe to the diſſeiſor, he hath both 
of the rights of property and poſſeſſion ; and, being 


e- ſciſed in both theſe rights, hath complete title. 
to The loweſt degree of title, therefore, conſiſts in 
ed the mere naked zofſeſfion, without any apparent 
in right; as in the cafe above, where the diueiſor 
n. procures by the wrongful act of diſſeiſin, without 
id any ſhadow or pretence of right, the actual 
or occupation of the eſtate, a mere naked poſleſſion. 
be The ſecond ſtep, therefore, to a good and perfect 
8. title is, to procure the right of poſſeſſion. hight of 


i foſeſion is of two forts : an apparent right of poſſeſ- 


'e (a) © There is,” ſays Lord © right both of property and poſ- 
10 Cote, 1 proprietatis, a tigt “ tefſion 3 wi ich „as ancic ntly 

7 of oe ſhip ; jus poſlefſionis, a * called yus duplicatum, or droit 
0 * right of ſeiſin or pe Hehe ; and (% rent.“ Co. Lit. 366. a. ; 


* jus proprietatis et poſſe{ionin a 


D fon, 
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Aon, which may be defeated by proving a better; 
and an actual right of poſſeſon, which will ſtand 
the teſt againſt all opponents. Thus, if the dif. 
ſeiſor die, and the land deſcend to his heir, 
the heir hath, by ſuch deſcent, obtained an . 
parent right of poſſeſſion, although the actual right 
{till reſides in the diſſeiſee; and the entry which 
the diſſeiſor had a right to make upon the dif. 
ſeiſee for the recovery of the land, is by this 
deſcent rolled or taken away, and, in order to 
deveſt the heir, he muſt have recourſe to an action 
at law. But if by releaſe, or any other legal 
means, the diſſeiſor, or his heir, thus a 
PoſſeJed, acquires alſo the right of poſſeſſion, (ill 
the right of property may be wanting. The perſon, 
therefore, in whom the right of property reſides, 
has, by permitting the diſſeiſor, in the caſe above 
put, to gain both the actual . and 
right of pofleſſion, deveſted himſelf of his eſtate, 
and his title is turned into what the law calls a mer: 
right, jus merum: and a perſon in this ſituation can 
only recover his property by a zerit of right; 
which if he fails to purſue within ſixty years, or 
a ſuit is determined againſt him, the difſleiſor, or 
thoſe who claim under him, will have gained a 
complete title to the eſtate. 

Titles to eſtates are either by occupancy, by 
deſcent, or by purchaſe, 


, 


: 
2. Bl. Com. I. OccryAxcy is taking poſſeſſion of thoſe f 
= las. things which before belonged to nobody, and by | 
210. the Common Law was confined entirely to the 
CoLit-+t-33% caſe where tenant ur autre vie died while cui que 
Weenber sd. wie, or he for whole life the leaſe was made, was | 
living, and a ſtranger gained poſſeſſion of the | 
vacant eſtate, who was thereby entitled to hold it 
during the life of the ceftui que wie, and was called 
a general occupant : but by 29. Car. 2. c. 3. eſtates | 

Fur autre vie may now be deviſed by will; or if the 

leſſee dies inteſtate, his heir is ordained ſpecial 
occupant; and if there be no heir, the eſtate ſhall | 

go to his perſonal repreſentatives, and, 2 

14. 60, 
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14. Geo. 2. c. 20. ſ. 9. be diſtributed in the courſe 
of adminiſtration. 


II. By DrscExr, or hereditary ſucceſſion, a. Bl. Com. 
which is a means whereby one doth derive his cas. 72 347+ 
title to certain lands as heir, and by right of blood 2355. 
to ſome anceſtor, unleſs hindered by illegiti- 1. Veat. 415, 
macy, half blood, attainder, alienage, or act of 
parliament. And this is the nobleſt and moſt 
worthy means by which real property 1s acquired, 

A deſcent is either by the Common Law, by 

Cuſtom, or by Statute. 1. By the Common Law; 

as where a man hath land of inheritance in fee- 

finple, and dies without diſpoſing of it in his 

life-time ; for in ſuch caſe the law caſts the eſtate 

on the heir immediately on the death of the an- 

ceſtor, and ſo, deſcending to him, 1s called his 
inheritance, 2. By Cuſtom; as in tenures by pr. & St. e. 10 
gavelkind, borough Engli/h, and ſeveral others, Lit- 310. 
where the lands deſcend to all the ſons, or all the 3 
brothers, according as the cuſtom may be. 3. By 

Statute ; as in the caſe of eſtates in tail, by virtue 

of the ſtatute De Donis, where the deſcent is re- 

ſtrained and regulated according to the words of 

the original ' donation. —Deſcent, by the Common 

Law, or by reaſon of conſanguinity (a), is either 

lixcal or collateral. Lineal is a deſcent downwards Co. Lit. 10.71. 
in a right line, as from grandfather to father and 1 Vent. 415. 
grandſon. Collateral is a deſcent which ſpringeth 

out of the fide of the whole blood, as grand- 

father's brother, father's brother, &c. : and there- 

lore, if a man purchaſe land in fee-fimple, and 

die without iſſue; there, for default of the right 

line, he who is next of kin, either perſonally, or 

Jure repræ ſentationis, though never ſo remote, in 

the collateral line of the whole blood, comes in 

by deſcent to ſuch deceaſed anceſtor. There is a 

next of kin by right of repreſentation, and a right 

of kin by right of propinguity or nearneſs of blood; 


(a) ConSaxnGuixITY is de- be winculum perſonarum ab 
pucd by writers on this ſubject ro © codem fiipite 3 
and 


304 


2 Bl. Com. 
308. 211. 
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and whoever is inheritable, is accounted next gf 

blood with reſpect to inheritances. But this ill 

be better explained on ſtating the rules by which 

es are tranſmitted from the anceſtor to the 
eir. 


1. INHERITANCES ſhall lineally deſcend to 
*« the iſſue of the perſon laſt actually ſeiſed i; i. 
«© finitum, but ſhall never lineally aſcend.” There. 
fore, if there be grandfather, father, and (oh, 
and the father purchaſes land and dies, his {on 
ſhall ſuccced him as heir, but not the grandfather; 
for, hereditas nunguam aſcendit, 


2. Tux male iſſue ſhall be admitted before 
6 the female.” Thus ſons, who are conſidered 
in law as the worthieſt of blood, ſhall be admitted 
before daughters : as if a man hath two ſons and 
two daughters, and dies, the eldeſt ſon, or in cafe 


of his death without iflue the ſecond fon, (hall 


ſucceed in preference to both the daughters. 


3. Warne there are two or more males in 
* equal degree, the eldeſt only ſhall inherit, but 
* the femalcs all together.” Thus, as betore, it 
a man hath two ſons and two daughters, and dies, 
his eldeſt {fon ſhall alone ſucceed to his eſtate, in 
excluſion of the ſecond ſon; but if both the ſons 
die without illue before the father, the daughters 
ſhall both inherit the eſtate as coparceners. 


4. Tux lineal deſcendants, i infi:itum, 
of any perſon deceaſed, ſhall repreſent their 
* anceſtor ; that is, ſhall ſtand in the ſame place 
** as the perſon himſelf would have done had he 
** been living.” Thus, the child, grandchild, 
or great-grandchild, either male or female, of tl 
eldeſt ſon, ſucceeds before the younger fon, and 


cc 


ſo in infinitum. But theſe repreſentatives ſhall 


neither take more nor lefs than their principals 
would have done. This taking by repreſentation 
is called ſucceſſion in ſtirpes, according to the wy 
; | « Ov 
| 5. N 


89 a - Py - 
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& Ox failure of lineal deſcendants, or ifſue 
« of the perſon laſt ſeiſed, the inheritance ſhall 
« deſcend to the blood of the firſt purchaſor, 
« ſybje&t to the three preceding rules.” The 
rſt purchaſor is he who firſt acquired the eitate 
to his family, whether the fame was transferred 
to him by fale, or by gift, or by any other 
method, except that by diſcent. Thus, if 4. 
purchaſes land, and it deſcends to his ſon, who 
dies without iſſue, whoever ſucceeds to this in- 
heritance muſt be of the blood of A. the firſt pur- 
chaſor; and the remaining rules are only calculated 
10 inveſtigate who that purchaſing anceſtor was, 


6. © Tax collateral heir of the perſon laſt 
« ſeiſed, muſt be his next collateral kinſman of 
« the whole blood :” that is, he muſt be his next 
collateral kinſman, either perſonally or jure repræ- 
ſextationis ; which conſanguinity is reckoned ac- 
cording to the canonlcal degrees of conſanguinity. 
Thus, when a man hath two ſons, A. and B. and 
dieth; and B. hath two ſons, C. and D. and 
dieth, but C. the eldeſt ſon of B. hath iſſue be- 
fore his death; if A., having purchaſed lands in 
fee-fimple, die without iſſue, his nephew D. 
though neareſt in blood to him, ſhall not inherit; 
but the iſſue of C. who repreſents the perſon of C. 
and who, if he had lived, would have been 
legally next of blood to 4. There is, however, 
a diverſity betwixt next of blood inheritable by 
diſcent, and next of blood capable by purchaſe ; 
tor where lands are limited to the next of blood by 
conveyance, or come otherwiſe than by diſcent, the 
next of blood by right of propinguity, which D. 
was, ſhall firſt take, though he was not legally 
next to take as heir by diſcent. 

7. © In collateral inheritances, the male ſtocks 
* ſhall be preferred to the female (that is, kin- 
* dred derived from the blood of the male an- 
* ceſtors, ſhall be admitted before thoſe of the blood 


Hof the female), unleſs where the lands have in 
X * 


= 
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fact deſcended from a female.” Thus, the te. 
lations on the father's fide are admitted in infrityy 
before thoſe on the mother's fide are admitted x 
all; and the relations of the father's father before 


thoſe of the father's mother, and ſo on. 


Ce Lit, 8, III. By Purcnasz. Purchaſe, in Latin, is 
either acquifitum or F erquiſitum, and is intended to 

mean a title obtained by ſome kind of conveyance, 

either for money or for ſome other conlideration, 

or elle of free gift; and in this ſenſe is contr- 
diſtinguiſhed from acquiſition by right of blood, 

and includes every other mode of coming to an 

eſtate but merely that by inheritance. This legal 
ſignification of the word purchaſe, includes the 


title to eſtates gained by eſcheat, preſcription, 
forfeiture, and alienation. 


Wood's Int. 1, ESCHEAT, from eſcheaiy, or eſchier, to fall, is 

Wc when lands fall by accident to the lord of whom 

2+ om. 245. . 3 
they are holden; and is founded on the principle, 
that the blood of the perſon laſt ſeiſed in fee- 
ſimple is, by ſome means or other, utterly ex- 
tinct and gone. Eſcheats are frequently divided 
into thoſe propter defetum ſanguinis, and thoſe prop- 
ter defectum tenentis: the one fort, if the tenant dies 
without heirs, and the other, if his blood be 
attainted. But they may both be reſolved into 
deficiency of blood, for he that is attainted ſuffers 
an extinction of blood, as well as he who dies 
without relations. Therefore, when a man dies 
without any relations on the part of any of hi 
anceſtors, or of thoie anceſtors from whom his 
eſtate diſcended, or without any relations of the 


whole blood, the land thall eſcheat to the lord of 


the fee. So alſo, where there happens to be no 


Co. Lit. 7, 8. 1 . an 
()CoLir 7 other heir than a monſter (a), a baſtard(b), 3 


G) Tide aue alien (c), or a perſon attainted (4), the eſtate 
p. 70- all eſcheat; for they cannot ſucceed to it, as 
(e) Fide ante, not having any inheritable blood; and therefore, 
p- 209. : ; . 

Hinte pot, the ſuperior lord, as altimus beres, ſhall have it by 


under the 5 
fourth ſection eſcheat 


of this chapter. 2. BY 


2 re. 
uttum, 
ted a 
tore 
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2. By PRESCRIPTION. Preſcription is a title co. Lit 113. 
to real property by 3 by a man taking his Fe ef 
ſubſtance of the ule and time allowed by law; "vgs he A. 
where a man can ſhew no other title to what he fantian ca- 
claims, than that he, and thoſe under whom hee. 
claims, have immemorially 3 „„ "rip of 
diſtinction between a cuſtom and a preſcription is, 9. Co: 57+, 
that cuſtom is a local uſage, and not annexed to PROS —_ 
any perſon ; preſcription is a mere perſonal uſage. Co. Lit. 113. 
All preſcription mult be either in a man and his | 
nice lors, or in thoſe whoſe eftate he hath; which laſt 
; called, preſcribing in a que eftate. Nothing but 
ncorporeal inheritances can be claimed by pre- 
ſcription, as a right of way, a common, &c. for 
no preſcription can give a title to lands or other 
corporeal ſubſtances, of which more certain evi- 
dence may be had. A preſcription muſt always 
be laid in the tenant of the fee ; and therefore a 
tenant for life, for years, or at will, cannot pre- 
ſcribe ; for as preſcription is uſage beyond time 
of memory, it is abſurd for them to preſcribe 
whoſe eſtates commenced within the remembrance 
of man. A preſcription alſo cannot be for a thing 
which cannot be raiſed by grant, for the law 
allows preſcription only* to 3 the place of 
grant, and therefore every preſcription ſuppoſes a 
grant to have exiſted. Alſo, that which is matter 
of record cannot be preſcribed for, but mult be 
claimed by grant entered on record. Among 
things incorporeal which may be claimed by pre- 
(cription, a diſtinction muſt be made with regard 
to the manner of preſcribing ; that is, whether a 
man ſhall preſcribe in a que e/tate, or in himſelf and 
anceſtors; for if he preſcribe in a que eftate, 
nothing is claimable but ſuch things as are inci- 
dent, appendant, or appurtenant to the lands.— 
Eſtates gained by preſcription are not, of courſe, 


diſcendible to the heirs general. 


Dr. & St. c. 8. 
Finch, 132. 


3. By Fox rPEITURE, which is a puniſhment 
annexed by law to ſome illegal act or negligence 
in the owner of lands, tenements, or heredita- 

X 2 ments, 


30 


See Con ſide ra- 


tions on the 
Lau of For- 
fenure 


17. Car. 2. c. 3. 


2+ & Jo Am. 
C. IN], 


1. Co. 24. 


2: Burn's Ecc. 
Law, 312+ 


WIS Inft. 


154. 
2 Bl. Com. 276. 
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ments, whereby he loſes all his intereft there, 
in; and is occaſioned by, — 1. Crimes and mil. 
demeanors. 2. By alienation contrary to lay, 
3. By non-preſentation to a benefice. 4, N 
ſimony. 5. By non- performance of conditions, 
6. By waſte. 7- By breach of copyhold cuſtoms, 
and 8. By bankruptcy. 


1. CRIMES AND MISDEMEANORS. The offences 
which induce a forfeiture of lands and tenement 
to the crown are principally, —1. Treaſon, 
2. Felony. 3. Miſpriſion of treaſon. 4. Prom 
nire. 5. Drawing a weapon on a judge, or {trik. 
ing in the King's courts of juſtice. 6. Popiſhre- 
culancy. 


2. BY ALIENATION contrary to lazy, which is either 
in mortmain, to an alien, or by particular tenants, 
Alienation in mortmain, in mortud manu, is an alien- 
ation of lands or tenements to any corporation, ſole 
or aggregate, eccleſiaſtical or temporal. But appro- 
priators may annex the great tithes to vicarages; 
and all benefices under 100 l. a year may be 
augmented by the purchafe of lands, without 
licenſe in mortmain. A man alſo may give lands 
to the maintenance of a ſchool, an hoſpital, or any 
other charitable uſes. But by 9. Geo. 2. c. 36. no 
lands or tenements, or money to be laid out 
thereon, ſhall be given for, or charged with any 
charitable uſes whatever, unleſs by deed executed 
as the act deſcribes. Alienation to an alien 13 
alſo caufe of forfeiture, for an alien is incapable 
of holding lands. Alienations by particular 
tenants is, when they grant eſtates greater than 
the law entitles them to make, and thereby diveſt 
the remainder or reverſion; as if tenant for I 
own life aliens by feoffment, and fine for the lite 
of another, or 1n tail, or in fee. 


3. Layst"is'a title given to the ordinary d 
collate to a church, by the neglect of the patron t0 


preſent to it within tix months after avoidance; 
or 
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Ihete, reit is a devolution of the right of preſenting Dr & st. c. 36. 


d m bon the patron to the biſhop ; — OP 1 
10 lay, bihop to the archbiſhop ; from the archbi 175 Ho et. 
4. by to the King. The term from 'which the = $21, 
litions, by lapſe commences, from one to the other uc- 
atoms, ceſſively, is fix months; which are to be reckon- 


ed according to the calendar. But if the biſhop 
be both patron and ordinary, he thall have a 
double time allowed him to collate in; for the 1 
forfeiture accrues by law, whenever the negli- bs, $6. 
gence has continued fix months in the fame 
perſon. The patron is bound at his peril to take 
notice of a benefice become void by death, cre- 
ation, or ceffion ; but if the avoidance * by 
refenation or deprivation, the ordinary mu 2 
notice to the patron, and from ſuch notice only 


ffencez 
*menty 
reaſon, 
rem 
ſtrik. 
ſh re- 


eicher WF does the fix months begin. 
nants, ; 1 
alien. 4. By Sixoxv, the right of preſentation 1 
ſole living is forfeited, and veſted pro 1 in dor Ser , 
. . Aci 0 m's Law o 
ppro- crown, Simony 1s the corrupt ge Pagan — 
iges; ay one to an eccleſiaſtical benefice for 12 4. Bac. Abr. 
be — or reward, contrary to the ſtatutes 31. EI. 466. 


thout 
lands 
any 
), no 

out 


3- Burn's Ec. 
c. ö. and 12, Ann. ft. 2. c. 12. 1 
| 1 2+ . C . 
5. By WASTE, vaſtum, d vaſtando to waſte, is a ON om 
ſpoil or deſtruction in houſes, gardens, orchards, Harley, 35. 
dove-houſes, &c, to the prejudice of the heir, or 4. Co. 64. 


- - Co. L- . KD 
"WF of him in remainder or reverſion. It is either go e478. 
uted wiuntary or permiſſive, as by doing the keg or 3 
5 luſſering it to be done; and whatever does m2, Roll- Raps 
ADM 


lating damage to the freehold or inheritance is ah 
. ap * ; ha ; - ; 055 

_ waſte. 10. Co. 179. 
Than 


veſt 1. Roll. Ab. 507. 2+ Roll. Abr. 815. Plowd. 29. 1. Co. 38. 2. Peer. W ms. 606. 
if | | f thoſe cuſtoms of :. Vent. 33. 
life 6. BR EAC or Cos rous, as of tho 3 
particular manors, by which copyhold e 1 Com 
holden, and for which the lord may ſeize 284 


to again into his hands. 


1 to | | 
; = 13. Eliz. 
ce; 7. Bax KRV Tex is the laſt ſpecies _ _ Eliz. c. 7. 
* %; for whenever a trader is declare 


X 3 apes 


ey 
— — — 


a — Lou . 94 — 1 
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c rupt, the commiſſioners are empowered tg be'b 
diſpoſe of all his lands and tenements which 
he had in his own right at the time he he- 
came bankrupt, or which ſhall diſcend or come 
to him at any time afterwards, before his debts ar: 


ſatisfied or agreed for; and all lands and ten. . 
ments which were purchaſed by him jointly with ſort 
his wife and children, to his own ufe (or ſuch 00 
zee alſo the Intereſt therein as he may lawfully part wich), or ue 
__— nat ge wa with any perſon upon ſecret truſt for * 
=p is own uſe. = 
wh 
IV. ALIEXATION according io law, which is the ng 
moſt uſual and univerſal method of acquiring a 5 
title to real eſtates, is performed, —1. By deed, _ 
2. By Record. 3. By ſpecial cuſtom, and 4. By deviſe. lt 
But, before we examine theſe ſeveral ſpecies d - 
conveyance, it may be neceſſary to recapitulate, > 
that perſons attainted of treaſon, felony, and 5 
Co. Lit. 42+ præmunire, are incapable of conveying, from the 5 
time of the offence committed, provided attain- f 
der follows; that idiots, and perſons of non ſu; 5 
memory, infants, and perſons under dureſs, are - 
not totally diſabled, either to convey or purchaſe, 10 
bur ſu modo only; for their conveyances and i 
purchaſes are voidable, but not actually void; « 
that a feme covert may purchaſe an eſtate without P 
the conſent of her huſband, and the conveyance p 
is good during the coverture, till he avoids it by | 
Eo. Lit, 3. ſome act, declaring his diſſent ; that an alien ma) : 


prrchaſe any thing, but cannot hold any thing, 
except a leaſe for years, for conveniency 0! 
merchandwe; and that papiſts, by 11. & 12. Hl. 3. 

c. 4. are diſabled to purchaſe, except, by tl | 
18. Geo, 3.c.60., they ſhall, within fix months atter | 


their title accrues, take the oath therein de- 
ſcribed, 


Eo.Lit.35.171. 1. By Deep. A deed, fadtum, in the under: 
wen ſtanding of the Common Law, is an inſtrument 
Sheph. Touch, Written on parchment or paper, comprehending 4 
c. 4 contract betwixt party and party. A deed _ 


2+ Bl. Om. 


* 
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de between perſons able to contract, and to be 
contracted with, upon good conſideration, either 
written or printed; and the matter legally and 
orderly ſet out. The formal and orderly parts of 
a deed are,—1. The premiſes, in which the number, 
names, additions and titles of the parties are ſet 
forth. 2. The heabendum ; the office of which is, 
to determine what eſtate or intereſt is granted by 
the deed. 3. The reddendum; or relervation, 
whereby the grantor reſerves ſomething to him- 
ſelf our of the thing granted. 4. A condition, 
which is a clauſe of contingency, on the happen- 
ing of which the eſtate granted may be defeated. 
5. The cvarranty, whereby the grantor, for himſelf 
and heirs, warrants or ſecures to the grantee the 
eſtate ſo granted. 6. The covenants, which are 
clauſes 2 agreement contained in the deed, 
whereby either party may ſtipulate for the truth of 
certain facts, or may bind himſelf to perform or 
give ſomething to the other. 7. The concluſion, 
which mentions the execution and date of the 
deed, or the time of its being given or executed, 
either expreſsly, or by reference to ſome day and 
year before-mentioned. Of DEE Ds, ſome concern 
the realty, and ſome the perſonalty ; ſome are 
mixed, and others are deeds indented or deeds 
poll, An 1NDENTURE, inſtar dentium, is a con- 
reyance, the paper or parchment of which is in- 
dented or cut unevenly, and made to tally with 
its counter- parts; for being made by more parties 
than one, there ought to be regularly as many 
copies as there are parties. A DEED POLL is made 
by one party only, and is, not indented ; but 1s 
polled or ſhaven quite even. To make a good 
deed, it muſt be read to any of the parties who 
delire it; for otherwiſe, as to him, it is void. So 
Aſo, the party whoſe deed it is ſhould /e, and 


in it; but the moſt eſſential requiſite is its delivery, 
io it takes its effect entirely from this ceremony; 
and to commemorate this execution of it, it 1s 
neceſſary to its validity that this execution ſhould 
be atteſted in the preſence of credible witneſſes. 
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Of deeds there are the following kinds :—1, Fg. 
ment: 2. Gift: z. Grant: 4. Leaſe: 5. Exchange: 
6. Partition: which are called original conveyances, 
becauſe by means thereof the eſtate is firſt created; 
but there are others allo, as,—7. Releaſe : 8. Cu- 
firmation: q. Surrender: 10. Aſſignment: 11. De- 
feaſance; which are called derivative conveyances ; 
becauſe the eſtate originally created, is thereb 
enlarged, reſtrained, transferred, or extinguiſhed, 
To theſe may be ſubjoined, thoſe conveyances 
which, 12thly, have their operation by the Statute 


of Uſes. 


Co. Lit. 9. 1. A FEOFFMENT is properly donatio ferdi, and 
Shepherds may be deſined, a gift of any corporeal hereditament 
Touchſtone, ; 5 3 

== to another. He that ſo gives or enfeoffs, is called 


Mad. Form. the fcoffor, and the perſon enfeoffed is denomi- 
1 1. hated the feeffee, To a deed of feoffment livery of 
Peph. 39. ein is an indiſpenſable requiſite ; for without it 
zz Com. the feoffee h:s but a mere eitate at will; and this 
Spelman's ceremony conſiſts in the delivery of corporal 
Gloſſ. 510. pofleſſion of the land or tenement. Livery of 
uot - ſeiſin is either in deed or in Jaw. In deed, as when 


2- Inſt. 120, the ſcoflor, lehor, or his attorney, together with 


199% , the feoffce, lefice, or his attorney, come to the 
Dalrymple on 


Feuds, 202. land, or to the houſe, and there in the preſence 


4. Co. 125. of witnefles declare the contents of the teofment 
8. co. 4a. or leaſe on which livery is to be made, and the 
feoffor deliver to the feoflee, all other perſons 

being out of the premiſes, a clod, or turf, or 2. 

the name of ſeiun. Livery in law is where the ſame 

1s not made on the land, but in fight of it only, 

the feoſſor ſaying to the feoffee, I give you 
vonder land, enter and take poſſeſſion.“ But 

this Lyery in law cannot be performed by attorney. 


i. Roll. Rep 61. 2. A DEED or Ger is properly applied to the 


Sheph Touch: Clcation ot an eſtate in tail, as feoffment is to tha 
226. 


18 of an eſtate in fee, and Icaſe to that of an eſtate 
316. for life or years. It differs in nothing from 4 


* feollment, but in the nature of the eſtate paliling 
onve an ing, n r 
+ A 
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3. A GRANT is the inſtrument of transferring co. Liz. g. 
the property of incorporeal hereditaments, or — 
ſuch things whereof no livery can be had; for Finch. 29. 
which reaton all corporeal hereditaments are ſaid Plowd. 538. 
to lie in /ivery, and all incorporeal to he in graut. 

Theſe, therefore, paſs merely by the delivery 
of the deed, the operative words of which are, 
dedi et conceſi, have given and granted. 


4. A LEASE is properly a conveyance of any Bl. com- 
lands or tenements, in conſideration of rent or S. Touch. 14. 
other annual recompence, made for life, for C.Lir 43-3912 
years, or at will, but always for a leſs time than 1-Ro-Ad" 5246 
the leſſor hath in the premiſes ; for if it be of the hors. luſt, 
whole intereſt, it is more properly an aſſignment. 235. 

The uſual words of operation in it are,“ demiſe, 
grant, and to farm let.” By 32. en. 8. c. 28. 
tenant in tail may make leaſes to bind the iiſue in 
tail, but not thoſe in remainder or reverſion. A 
huſband ſeiſed in right of his wife in fee-Hmple, 
or fee-tail, may, with her concurrence, make 
leaſes to bind her and her heirs ; and all perſons 
ſeiſed in fee in right of their churches, except 
parſons or vicars, may make leaſes to bind their 
lucceſſors, to endure for three lives, or one- 
and-twenty years; but all ſuch leaſes muſt be by 
indenture ; muſt commence immediately, and not 
at a future period ; muſt be made within a year of 
the expiration of any former leaſe ; be either for 
one-and-twenty years, or three lives, and not for 
both ; muſt be of lands and tenements; or, by 
1 3. c. 17. of tithes or other incorporeal 
ereditaments; commonly let for twenty years 

laſt paſt, reſerving the moſt uſual and cuſtomary 
rent, and not be made without impeachment of 
waſte. But by 1. Eliz. c. 19. all grants by arch- 
biſhops and biſhops, which include thoſe confirmed 
by dean and chapter, other thaa for one-and-twenty 
years, or three hives from the making, or without 
reſerving the uſual rent, thall be void, except- 
ing grants made to the crown; and by the 1 3. ./!2, 
b. 10. 14. Eliz, c. 11, & 14, 18. Eliz. c. 11. and 
| | | | | 43. Elix. 


— —— — — —⅜ 
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43. Eliz. c. 29. all eccleſiaſtical corporations ate 
reſtrained from making any leaſes exceeding 
twenty-one years, or three lives from the making, 
on which the accuſtomed rent, or more, (hall 
not be yearly reſerved ; and where there is an old 
leaſe in being, no concurrent leaſe ſhall be made, 
unleſs where the old one will expire within three 
years : but houſes in corporations or market 

For the re- towns may be let for forty years, provided they 
— ho be not the manſion-houſes Fa the leſſors, nor have 
ſee 18.Eliz c6- above ten acres of ground belonging to chem; 
and provided the leſſee be bound to keep them 
in repair: they may alſo be exchanged in fee- 
ſimple for lands x, equal value. The leaſes of 
13. Eliz.c-20. beneficed clergymen non-reſident are void, ex- 
14 Ez. c. . cept thoſe of licenſed pluralifts, who are allowed 
43-Eliz. c. 9. to demiſe the living to their curates, on condition 
of not being abſent above forty days in any on 
year. | 


>-BI.Com-323- 5, AN EXCHANGE is a mutual grant of equal 
= Ten. ch. intereſts, the one in conſideration of the other; and 
Co. Lit. o. in this conveyance the word“ exchange,” a. d nv 
1 luſt. Other in its ſtead, muſt be uſed. 

272 

2. Co. 74- 6. A PARTITIOx is where two or more joint- 
Shep. 152 tenants, coparceners, or tenants in common, 
— =" agree to divide the lands ſo held among them in 


ſeveralty, each taking a diſtinct part. 


Terms de le 7. RELEASES are a diſcharge or conveyance of 
4 yy a man's right in lands or tenements to another, 
2. Roll. Abr. that hath ſome former eſtate in poſſeſſion. Thc 
. words generally uſed therein are, “ remiſed, re- 
264. leaſed, and for ever quit-claimed.” 1. Releaſes, 
8. Co. 136- according to the matter of fact, ſometimes ope- 
= N "a rate by enlargement of the eſtate of the relealce: 
2-2 as if a man let land to another for term of years, 
Roll. Abr-g00 by force whereof he is in poſſeſſion ; and after, he 
mot releaſe lo him all the right he has, the releaſce in 
Shep Touch. this caſe will, without any other words, have an 
** eſtate for life, 2. Releaſes may operate by 2 

ai 
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an eftate : as where one of two coparceners re- 
leaſeth all her right to the other, this paſſeth 
the eſtate in fee- ſimple of the whole. 3. By way 
of paſſing a right e as if a man be diſſeifed, and he 
releaſes to his diſſeiſor all his right ; for by. this 
releaſe his eſtate, which before was mat is 
now made lawful and right. 4. A releaſe may 
enure by way of extinguiſhment : as if my tenant 
for life letteth the ſame land over to another for 
term of the life of his leſſee, the remainder to 
another in fee; now'if I releaſe to him to whom 
my tenant made a leaſe for term of life, I ſhall be 
barred for ever. 5. So alſo, a releaſe may enure b 
way of entry and feoffment ; for if a diſſeiſee releale co, Lit. 271. 
to one of two diſſeiſors, it ſhall enure to hold out 
his companion. 


8. A ConFIRMATION is of a nature nearly co. Lit. 294. 
allied to a releaſe, and is an approbation of, or Gilb. Ten. 73. 
aſſent to, an eſtate already created, by which the * ee 
confirmer ſtrengthens and gives validity to it as far Wood's lat. 
as It is in his power; but it has this operation only 5%, Touch. 
with reſpect to eſtates voidable or defeaſible, and ch. 13. 
not upon eſtates abſolutely void. The words are, 9- Co. 142. 

« ratified, approved, and confirmed.” Thus, if 1 
tenant for life leaſe for forty years, and die during Dyer, 40. 273. 
the term, the leaſe is voidable by him in reverſion ; „Re. Ab. 478. 
but if be hath confirmed the eſtate to the letlee for © ©* *** 
years, before the death of the tenant for life, it is 


no longer voidable, but ſure. 


9. A SURRENDER, ſurſum rediitio, properly, is Co. Lit. 332. b. 
a yielding up of an eſtate for life or years to him 3 1 
that hath the immediate eſtate in reverſion or re- — 
mainder, wherein the eſtate for life or years may Dyer, 176. 
drown. by mutual agreement between them. A 
ſurrender differs from a releaſe in this reſpect, Wood's Int. 
that the releaſe operates by the greater eſtate de- 73. 
ſcending upon the leſs; but a ſurrender is the 
falling of a leſs eſtate into a greater. A ſurrender 
immediately diveſts the eſtate out of the ſur- 
renderer, and veſts it in the ſurrenderee. A fur- 2, Salk, 618. 


render 


* 
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render is of two ſorts, viz. in deed, or by expreſ 
words; and in law. A ſurrender in lay i, 
in ſome caſes, of greater force than a ſurrender in 
deed : as if a man make a leaſe for years, to 
begin at Michaelmas next, this future intereſt 
cannot be ſurrendered, - becaufe there is no rever- 
fion wherein it may drown : but by a ſurrender in 
law, it may be drowned; as if the letlee before 
xo. Co. b7- Michaelmas take a new leaſe for years, either to 
dee begin preſently or at Michaelmas, this is a ſurren- 
= 33. der in law of the former leafe. Fortior et equior 
7, Roll. Abr. oft diſpoſitio legis quam homines, But by 29. Car. 2. 
Glbert's Cafes C. 3. ſ. 3. no leate or other uncertain intereſt ſhall 
inEquity,236- be furrendered, unleſs it be by deed or note in 
——— writing, ſigned as the Act directs, 


M. Com- 10. Ax Ass iG NMENT is properly a transfer or 
. making over to another of the right any one has 
Co. Lit. 301. b. W * 

Wood's laſt, in any eſtate; but it is uſually applied to an eſtate 
* for life or years, The aſſignor parts with his 
Ero. Elis. 7x5, Whole property; and the aſſignee ſtands to all in- 


Cro. Eliz. 715. , 
” tents and purpoſes in his place. 


Wood's lan. 11. A DeFEASANCE. The name of this con- 
Co. Lit. 236. veyance is fetched from the French word defaire, 
2. Bl. Com. and ſignifies to defeat or undo, infectam reddere quod 
8 ITY fuctum eft: it is a collateral deed, made at the 
1. Co. 113. ſame time with a feoffment or other conveyance, 
Cath- 4 containing certain conditions, upon the perfor- 
6 mance ot which the eſtate then created may be 


Dyer, 6- defeated or totally undone, 
Shepherd” 
Touchfione, ch. 22+ 


To theſe conveyances may be ſubjoined ſeveral 
others, which derive their force and effect from the 
Statute of Uſes, as, 12. A covenant to fand ſciſed. 
13. Bargain and ſale. 14. A leaſe and releaſe. 15.4 
deed io lead or declare the uſes. 16. A deed 3 

But before we attempt an explanation of the pur- 
poſes for which they were invented and are em- 
ployed, it may be proper to ſay ſomething of 
the nature of uſes and truſts. 

| Uses 
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Uszs AnD TrvsTsare, intheir original nature, ve- 
ry ſimilar, or exactly the ſame. A right exiſted in the 
Ciril Law, of uſing a thing without having the ul- 
timate property or full dominion of the ſubſtance ; 
and the ingenuity of the eccleſiaſtics to avoid the 
effect of the ſtatutes of mortmain, by which lands 
given to religious houſes were forteited to the 
crown, after many other devices had been ſuppreſ- 
ſed, tranſplanted into England this notion of the 
Civil Law, and with it a novel mode of convey- 
ance, called A FEOFFMENT 70a uſe; which was a 
method of obtaining grants of lands, not to their 
religious houſes directly, but 7o the uſe of their re- 
ligious houſes ; and the court of Chancery, con- 
ceiving theſe / binding in conſcience, com- 

elled the execution of them; thus diſtinguiſh- 
ing between the poſſeſſion and the uſe, and receiv- 
ing the actual profits, while the ſe; of the land re- 
mained in the nominal feoffee, Theſe «ſes, how- 
ever, when thus employed to enrich the coffers of 
the eccleſiaſtics, were by 15. Rich. 2. c. 5. made 
ſubje& to the ſtatutes of mor:main ; but the idea 
being once introduced, ut afterwards continued to 
be applied to a number of civil purpoſes, and 
at length grew almoſt univerſal. Great miſchiefs, 
however, toon became apparent from this prac- 
tice of permitting the land itfelf to be in the 
poſſeſion of one perſon, while the enjoyment or 
ule of it was in another; for «ſes might be aſſigned 
by ſecret deeds berween the ene they were 
not held liable to any of the feodal burdens, as 
eſcheat; they could not be extended by elegit, or 
other legal proceſs, for the debt of ce//uy que uſe, 
or him tor whoſe uſe the grant was made; no wife 
could be endowed of ſuch land; no huſband be 
tenant by the courteſy, To remedy theſe incon- 
veniencies, ſeveral ſtatutes were made, all tend- 
ing to conſider ceſtey gue uſe as the real owner of 
the e:late ; and at length that idea was carried into 
full eſtect by the ſtatute 27. Hen. 8. c. 10. uſually 
called THE STATUTE or Usks; by which it is 
enacted, ** that where any perſon or perſons ſtand 

«6 ar 
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7. Co. 40. 
Wood's Inſt. 
246. 
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* or be ſeiſed of or in any honours, caſtles, 
** manors, lands, tenements, rents, ſervices, re- 
* verſions, remainders, or other hereditaments, 
to the uſe, confidence, or truſt, of any other 
„ perſon or perſons, or of any body politic, by 
*© reaſon of any bargain and ſale, feoffment, fine, 
recovery, covenant, contract, agreement, will, 
* or otherwiſe by any manner or means whatſy- 
ever it may be, all and every ſuch perſon and 
«6 perſons, and bodies politic, that have or ſhall 
* haveany ſuch uſe, confidence, or truſt, in fee- 
ſimple, fee-tail, for term of life or for years or 
« otherwiſe, or any uſe, confidence, or truft, in 
* remainder or reverter, ſhall ſtand and be ſeiſed, 
* deemed and adjudged in lawful ſeiſin, eſtate 
and polleſſion of and in the ſame with all their 
* appurtenances, to all intents, conſtructions, 
* and purpoſes in the law; and that the eſtate, 
title, right, and poſſeſſion, ſhall be clearly 
* deemed and adjudged to be in him or them that 
have or ſhall have tuch uſe, confidence, or truſt, 
after ſuch quality, manner, form, and condi- 
© tion, as they had before in or to the uſe, con- 
« fidence, or truſt, that was in them.” —The 
ſtatute then executes the uſe, that is, conveys the 
poſſeſſion to the uſe, and transfers the ule to the 
poſſeſſion, thereby making ceſty que uſe complete 
owner of the lands, as well at law as in equity ; 
but as the intervening eſtate of the feoffee alone is 
annihilated, but not the conveyance to uſes 
aboliſhed, the courts conſider them now as mere- 
ly a mode of conveyance. The only ſervice, 
therefore, to which this ſtatute is now conſigned 
is, in giving efficacy to the following deeds. 


cc 


12. A COVENANT TO STAND SEISED ro UsEsS, 
which 1s, when a man who hath a wife, children, 
brother, or kindred, doth by bare covenant in 
writing under his hand and ſeal agree, in con- 


2. Will. 22. 75. fideration of natural love and affection, marriage, 


or other good confideration, that for their, or any of 


their proviſion or preferment, he and his * 
* 
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will ſtand ſeiſed of land to their uſe, either in 4. Co. rs. 
fee-fimple, fee-tail, or for life. This conveyance n Love Sys 
need not be by deed indented, but it can only be Piond. 30. 
made in contideration of blood or marriage. ; 
13. ABARGAIN ANDSALE is a real contract upon 2: Bl Com. 
valuable confideration for paſſing manors, lands, Wood's 1og. 
tenements, or hereditaments; and by 27. Hen. 8. 249- 
c.16.muſt be by deed indented, and enrolled within Le. e 
fix months after the date of it, without livery of 8. Co. 93. 
ſein or attornment of tenants. It is created by jdn. 672- 
the words, have bargained and ſold ;” although 1. Co. 145 F056 
other words, as alien, grant, covenant to ſtand 11. Co. 25 
ſeiſed upon valuable conſideration,” may amount | 
to a bargain and fale. He that ſells is the bargamor, 
and he that buys the bargainee. The uſe convey- 
ed by this inſtrument muſt be always to the 
bargainee, upon a valuable conſideration ; for he 


cannot ſtand ſeiſed to the uſe of another. 


14. A LEASE AND RELEASE is the moſt com- 2+ Bl. Com- 
mon kind of conveyance of any the Statute of jp... ..... 
* . © 3 Ld. Ray. 235 
Uſes produced. A leaſe, or bargain and ſale, is 664. 
rſt executed for @ year, upon ſome pecuniary 133 — 
- . ood's Init. 

conſideration, by the tenant of the freehold to 238. 
the lefſee or bargainee, to the intent that by Co- Lit. 270- 
virtue thereof the leffee or bargainee may be in 
actual poſſeſſion of the lands intended to be re- 
leaſed to him; and then, by virtue of the ſtatute, 
he is enabled to take a grant or releaſe of rhe 
rverfion of the inheritance, to the uſe of him- 
elf and his heirs for ever. The next day, there- 


fore, a releaſe is granted to him. 


| 15, A DEED TO LEAD OR DECLARE THE USEs, 
is an inſtrument which uſually accompanies a fine 
and recovery: if made previouſly, it is called a 
1 to lead the uſes; if ſubſequent, to declare the 
ules, 


16. A DED oF REVOCATION OF UsEs. This 2. Bl. Com, 


ſftrument depends on a power previouſly reſerved 335: 339- 
1 Co. Lit. 2370 
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for the parole of making it, at the time the uſe 


are raiſed : and pony pe to revoke ſuch a3 


were then declared, and to appoint others in their 
ſtead, | 


Theſe are the ſeveral conveyances founded on 
the Statute of Uſes ; but before we proceed to 


_ conſider the ſecond ſpecies of alienation vy RE 


Co. Lit. 172. 
Cro- Eliz. 515. 
2. Ro. Ab. 146. 
2. Bl. Com. 


340. 
Wood's Inſt. 
277. 

Shep. Touch. 
© 21. 


* 
The manner 
in Which a 


bond affects 


perſonal pro- 
perty- Vide 
72. 


6. Bl. Com. 34» * 


CORD, we ſhall juſt mention, 


17. Ax OBLIGATION, or bond, which is a deed 
containing a penalty, with a condition for pay- 
ment of money, or to do or to ſuffer ſome att or 
thing. If it is without a condition, it is called a 
bill, which is ſometimes with a penalty, and then 
it is called a penal bill, or ſimple bond. If it is 
without ſeal it is a ſingle bill, and no deed. If 
the condition of a bond be not performed, it be- 
comes forfeited or abſolute at law, and charges 
the obligor while living, and after his death the 
obligation deſcends upon his heir, who (on defect 
of perſonal aſſets) is bound to diſcharge it, pro- 
vided he has real aſſets by deſcent. A bond, the 
condition of which is impoſſible, or if it be to do 
a thing contrary to- law, or if it be uncertain or 
inſenſible, yet the condition alone is void, and the 
bond ſhall be good as a ſingle bond; but if the 
condition be poſſible at the time of making it, 
and afterwards becomes impoſſible by the act of 
God, the act of law, or the act of the obligee 
himſelf, the penalty of the obligation is ſaved; 
and by 4. & 5. Ann. c. 16. although the penalty 
of a bond become forfeited, yet payment, or 
tender of payment of the principal, intereſt, and 
coſts, may be pleaded in ſatisfaction. 


18. AREcoGNnIZANCE is an obligation of record, 
which a manenters into before ſome court of record 
or magiſtrate duly authoriſed, with a condition to 
do ſome particular act; as to appear at the aſſizes, 
to keep the peace, to -pay a debt, of the like. 


There are alſo other recognizances, which ate 


5 ſome- 
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ſometimes called ſtatutes, becauſe they are framed 
upon certain acts of parliament (a), and are of (e) 31 Hen 6. 
wo kinds :—1. A ftatute-merchant; and 2. A flatute- © 9: 

; . 32.Hen.$.c ;. 
faule. The firſt was contrived for the ſecurity of 23 Hen. c C. 
merchants only, yet at this day it is uſed by others, 3 Alen 8 c.39. 
and is become one of the common aſſurances of $7." © +: 
the kingdom. The ſecond was invented and is * 
uſed only for merchants and merchandizes of the 
ſme faple, and is of the ſame nature with a 
ſtuute-merchant; but the uſe of both of them is 


become obſolete. 


19-ADEFEASANCE ona bond, onarecognizance, 
or on a judgment recovered, is a condition which Ante, 316. 
when performed defeats or undoes it, in the 
ſame manner as a defeaſance of an eſtate, before- 
mentioned. 


V. By Recony. Alienations by record are, 
1. Private acts of parliament ; 2. The King's 
grants; 3. Fines; and, 4. Common recoveries. 


1. A PRIVATE A of Parliament, as a mode of- B Com. 34. 
alle nating property, is never permitted to paſs with- 
out evident neceſſity, and upon great caution and 
deliberation. The neceſſity may ariſe from the in- 
tricacies into which a large family eſtate may in a 
courſe of years fall, by the number of limitations 
it has undergone, or from other cauſes which 
make it effential to the family intereſt of the 
poſſeſſor to apply to the legiſlature for powers to 
abridge, enlarge, and diſpoſe of it in ſuch a 
way as the exigencies of his family may require. 


2. Tue KINd's GRANTS, or Letters Patent, are firſt 
prepared by the attorney and ſolicitor general, in 
contequence of a warrant from the crown, and are 
then ſigned, that is ſuperſcrihed at the top with the 
rb own gn manual, and ſealed with the privy 
Tet, 


; 1 . . * See Cruiſe on 
3. AFixk is an amicable agreement or com — 


potion of a ſuit, whether real or fictitious, be- 
Y tween 


—— — — 
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tween the demandant and tenant, with the clo. 

conſent of the judges, and enrolled among thee. 
cords of the court where the ſuit was commenced; bef 
by which lands and tenements are transferred from Ot 
one perſon to another, or any other ſettlement is ed 
made relating to lands and renements. It is calle 10 
2. Bl. Com. a fue, becaule it puts an ed not only to the fur the 
| 2*Ro. Ab. 13. thus commenced, but alſo to all other ſuits and th 
| controverſies concerning the fame matters. 4 Hl 
| FINE conſiſts of five parts.:—1. The original writ; L 
| for when the partics have agreed to levy a fine, me 
| the perion to whom the land is to be conveyed, th 
| commences an action or ſuit at law againſt the NC 
vendor, by ſuing out a writ of covenant againft b 
him, the foundation of which is a ſuppoſed agree- If 
| ment or covenant, that the vendor ſhall convey th 
the lands to the purchaſor; on the breach of winch cc 
agreement the action is brought. 2. The ice W 
coacordandi, or leave to agree the ſuit; for as ſoon 0 
as the action is brought, the defendant, knowing t 
| himſelf to be in the wrong, is ſuppoſed to make a 
| overtures of accommodation to the plaintiff, who { 


accepting them, but having given pledges to pro- 0 
ſecute his ſuit, applics to the court for leave to a 
| make the matter up, which is readily granted, on c 
a Sce 32 Geo, 2. Payment of a fine, which is called e King's ſilver, | 
6. 14. 3. The concord or agreement entered into open 
in the court of Common Pleas, or before the 
Chief Juſtice of that court, or Commilſoners | 
duly authorized for that purpoſe, which 1s the | 
foundation and ſubſtance of the fine. It is utually | 
an acknowledgement from the deforccants, ot 
thole who keep the others out of poſſeſſion, that 
the lands in queſtion are the right of the demand 
ant, and from the acknowledgement or recogn!- 
tion of right thus made, the party who levies the 
fine is called the cognizor, and the perſon to whom 
It is levied the coguizee. 4. The note of the fine; 
which is only an abſtratt of the writ of covenant 
and the concord, naming-the parties, the parcels 
of the land, and the agreement. 5. The toot, 
chirograph, or indenture of the fine; * * 
dCludes 


* 
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th the dudes the whole matter, reciting the parties, 
the re. the day, the year, the place, and the perſon 
enced; before whom it was acknowledged or levied. 
d from Of this there are indentures made or 1ngroſi- 
nent is ed at the chirographer's office, and delivered 
called to the cognizor and cognizee, beginning with 
de fuit theſe words: “ Hec eft finalis concordia,” and 


ts and 
1 
| writ; 
fine, 
eyed, 
iſt tlie 
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grec- 
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then reciting the whole proceeding at length: 
the fine is thus completely levied at Common 
Law. But when fings became a more general 
mode of atfurance, it became neceftary to render 
the levying of them a matter of the moſt public 
notoriety, on account of thoſe whole rights might 
be barred by not making their claim in due time. 
For this purpoſe it was enacted by 27. Lade. 1. c. 1. 
that the note of the {ine ſhall be openly read in the 
court of Common Pleas, at two ſeveral days in one 
week, and during ſuch reading all pleas ſhall 
ceaſe. By, 5. Hen. 4. c. 14. and 23. Eliz. c. 3. all 
the proceedings on fines either at the time of 
acknowledgement, or previous or ſubſcquent 
thereto, ſhall be enrolled cf record in the court 
of Common Pleas. By 1. Kich. 3. c. 7. confirinaed 
and enforced by 4. Hen. 7. c. 24. the fige, after 
engroflment, ſhall be openly read and pretlanacd 
in court ſixteen times; vg, four times in the 
term in which it is made, and four times in cach 
of the three ſucceeding terms; during which time 
all pleas ſhall ceaſe : but this is reduced to once in 
each term by 31. Eliz. c. 2. and theſe proclama- 
tions are endorſed on the back of the record. It is 
allo enacted by 23. Eliz. c. 3. that the chiro- 
grapher of ſines ſhall every term write out a table 
of the fines levied in each county in that term, and 
hall affix them in ſome open part of the court of 
Common Vleas all the next term: and ſhall allo 
deliver the contents of ſuch table to the ſheriff of 
every county, who ſhall at the next aſlizes fix the 
ſame in ſome open place in the court, for the more 
public notoriety « tie fine. Fines are divided 
into four ſorts :—1. Fines ſur cognizance de droit 
come ceo, Which is the beſt and ſureſt kind of fine; 


for the deforceant, in order to keep his ſuppoſed 


> 2 Covenant 
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covenant with the plaintiff, of conveying him the 


land in queſtion, and at the ſame time to avoid the - | 
formality of an actual feoffment with livery of thoſl 
ſeifin, acknowledges in court a former feoffment, t ke 
or gift in poſſeſſion, to have been made by him 00 it is 
the plaintiff; fo that it is rather an acknowledge. cuto 


Cruiſe on ment of a former conveyance, than a conveyance 
are * a4. originally made; for the deforceant acknowledge, 
ings, 2. cognoſcit, the right to be in the plaintiff or coęni- 
Salt zee, as that which he hath de for done of the proper 
rare ze. gift of himſelf the cognizor. This ſpecies of fine 
gives the cognizee immediate poſſeſſion of the 
land; it will allo paſs a fee- ſimple without the word 
heirs, but a rent cannot be reſerved on this or on any 
other fine which is executed. 2. Fine fur cop1izance 
de droit lantùm, or upon acknowledgement of the 
right only, without the circumſtance of a preced- 
ing gift by the cognizor. This ſpecies of fine 1s 
generally uſed to pats a reverſionary intereſt which 
is in the cogntzor ; for of ſuch revertions there can 
be no feoitment or donation with livery ſuppoſed; 
as the freehold and poſſeſſion, during the particular 
eſtate, 1s veſted in a third perfon. This fine may 
allo be uted by tenant for life, in order to make 
a ſurrender of his life eſtate to the perſon in re- 
mainder or reverſion; and then it is called a five 
upon ſurrender. It is alſo executory, and pate. 
a fee- ſimple without the word heirs. 3. A fine jv 


hne 
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10 2 


conceſſit is, where the cognizor, in order to make h 
an end of diſputes, though he acknowledges n9 
precedent right or gift, grants to the cognizee an 
eſtate de novo, by way of ſuppoſed compoſition, 0 


which may be either an eſtate in fee, in tail, for t 
life, or even for years. 4. A fine ſur done et reader 153 
double fine, comprehending the INE ſur cagu 
zance de droit come ceo, and the FIxE ſor coucellil. 
It is uſed in order to create particular limitations 
of eſtates; whereas the fine ſur copnizance de droit 
come ceo conveys nothing but an abſolute eſtate, 
either of inheritance, or at leaſt of freehold. In 
this fine the cognizee, after the right is ac- 
knowledged to be in him, readers or grants back to 


the cognizor ſome other eſtate in the lands; - 
| the 


5 — 96 wy 
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the render muſt be made of the lands demanded in 
the original writ, or of ſomething iſſuing out of 
thoſe lands; and as the cognizee can have nothing 
to render to the cognizor until he is in polſeſion, 
it is 2 fine executed as to the firſt part and exe- 
cutory as to the ſecond. The perſons bound by a 
fine are parties, privies, and flrangers. Parties are 
either the cognizors or cognizees ; and theſe are 
immediately concluded by the fine, and barred 
of any latent right they may have, though even 
under the legal impediment of coverture. Privies 
to a fine are ſuch as are any way related to the 
parties who levy the fine, and claim under them 
by any right of blood, or other right of repre- 
ſentation ; ſuch as are the heirs general of the 
cognizor, the iſſue in tail ſince the 11. Hen. 7. 
0. 20. the vendee, the deviſee, and all others who 
muſt make title by the perſons who levied the fine. 
Strangers to a fine are all other perſons in the 
world except parties and privies; and theſe alſo 
are bound by a fine, l within five years after 
proclamations made, they interpoſe their claim; 
provided they have then a preſent intereſt in the 
etate, and are not under the impediments of 
either coverture, infancy, impriſonment, inſanity, | 
or abſence beyond ſea; for perſons thus in- 
capacitated to proſecute their rights have five , 
years allowed them to put in their claims, after 
luch impediments are removed. | 


— 


4. A Couuox REcoveRY is the fourth ſpecies 
of aſſurance by matter of record; and in its moſt ex- 


65 tenfive ſenſe, ſignifies the reſtitution of a former 

65 right, by the ſolemn judgment of a court of juſ- the Cruiſe ou 

5 tice; but it is otherwiſe deſcribed to be a judgment gt. 

15 obtained in a fictitious ſuit, brought againſt the 

pi tenant of the freehold, in conſequence of a de- 

r. fault made by the perſon who is laſt youched to 1 

5 warranty in ſuch ſuit: and theſe judgments, N 

i whether obtained after a real defence made by | 

. the tenant, or upon his default, or feint plea, have 4 
equally the ſame force and efficacy to þind the [ 


: | 3-4 right 
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mult be carried on through every regular ſtage of 


» 


8 in fending the title of the land himfeif, he calls on 
eNces, Ver 1 3 EIS l : 3 WY . 
tw who are lone other perſon, who, upon the original pur- 


intirled te ie Chaſe, is ſuppoſed to have warranted the title, aud 
next ficeliold 


clla'e in te- . , ke 

mainder or re- ThE title which he has warranted ; or etherwif: to 

verfioa may give the tenant lands of equal vaiuc to thoſe which 

make * £091 be ſhall loſe by the defect of his w: This 
eee gat . y ect of his warranty. I! 

prac:pe. See is Cailed © the youcher,” woretic, or calling to 

E Coms warranty. The perſon thus called to warrant the 

title (who is uſually called vie ronchee), appears in 

court, is 1mpleaded, and enters into the warranty, 

by which means he takes upon himſelf the defence 

of the land. The demandant then deſires leave 

of the court to imparl or confer with the vouchce 

in private, which is granted cf courſe, Soon 

afterwards the demandant returns into court, but 

the vouchee difappears or makes default; in con- 

ſequence of which it is preſumed by the court, 

that he had no title to the lands demanded by the 

writ, and therefore could not defend them; 

whereupon judgment is given for the demandant, 

row called the rewwerer, to recover the lands in 

queſtion againſt che tenant; and judgment is alſo 

given for the tenant to recover againſt the vouches 

nds of equal value, in recompence for the lands 

warranted by him, and now Jolt by his default. Ils 

is called he recompence, or recovery in value; but 

2s it is cuſtomary to vouch the cryer of the court t 

| | Common 
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Common Pleas, who is hence called hs common 
doncber, the tenant can only have a nominal re- 
compence for che lands thus recovered againſt him 
by the demandant. A writ of havere factos ſeifinam 
is then ſued out, directed to the theriff of the 
county in which the lands, tlius recovered, are 
ſtuated; and on the execution and return of this 
writ, the recovery is complicated. The recovery 
here deſcribed is with ſingle voucher ; but a re- 
covery may and is frequently ſuffered with double 
roucher, or farther voucher, as the exigency of 
the caſe may require. In a recovery with double 
roucher, the tenant or proprictor of the land con- 
revs an eſtate of freehold to ſo ne indifferent 
perſon againſt whom the writ is brought; the 
tenant to the precipe then vouches the proprietor 
of the land, who vouches over the common 
rouchee, In every common recovery, the de- 
mandant acquires the fee-/mple of the lands re- 
covered, although the word heirs be not mentioned 
m the judgment ; becauſe, the writ being brought 
for the abloture property or fee-ſimple of the land, 
if judgment is obtained, it muit be for as much 
3s was demanded in the writ, and in all adverſary 
ſuits, every recoverer recovercd a fee- ſimple. A 
common recovery is an abſolute bar, not only of 
all eſtates tail, but of remainders and revertions 
expectant thercon. But by 34.& 35. Hen. 8. c. 20. 
no recovery had againit tenant in tail, of the 
king's gift, whereot the remainder or reverſion 1s 
in the King, ſhall bar ſuch eſtate tail, or the re- 
mainder or reverſion of the crown. And by 
It. Hen. 7. c. 20. no woman, after her huſband's 
death, ſhall ſuffer a recovery of lands ſettled on her 
by her huſband ; or ſettled on her huſband and her 
by any of his anceſtors. Alſo, by the 14. E1:z. c. 8. 
10 tenant for life, of any ſort, can ſuffer a recovery 
{9 as to bind them in remainder or reverſion. 
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VI. SprzcraL Cousrom is another mode by which Wood's Iaſt. 
* . . * 122 
real property may be alienated, and is confined to .;. Com. 368. 


Go. Lü. f. 74. Co. Cop. .. 36. 4. Co. 25. 2. Peer. Wms. 288. 


2. Ark. 37» 


ce. Ch, 475. 2. Vezey, 164. 582. 1. Vezey, 64-228. 1. Ark. 335, 3. Ark» 583+ 
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copyhold lands, and ſuch cuſtomary eſtates as are 
holden in ancient demeſne, or in manors of a fimilar 
nature ; and the method purſued 1n this ſpecies of 
alienation is called a ſurrender, A furrender, u. 
fum redditio, is the yielding up of the land by the 
tenant to the lord, according to the cuſtom of the 
manor, to the uſe of him that is to have the 
eſtate; but until the preſentment and admittance of 
the ceſuy que uſe, the lord taketh notice of the ſur- 
renderer as his tenant. Preſentment, which is an 
information to acquaint the lord or his ſteward 
with the ſurrender that has been made, is to be 
made at the next court-baron, immediately after 
the ſurrender; but by ſpecial cuſtom in ſome 
places, it will be good though made at the ſecond 
or other ſubſequent court. It is to be brought intq 
court by the ſame perſons who took the ſurrender, 
and then preſented by the homage. Admittance 
is the laſt ſtage or perfection of copyhold afſur- 
ances, and it is the giving poſſeſſion of the eſtue 
in the ſame manner as pkg gives poſſeſſion of 
a benefice. Admittances are of three kinds — 
1. An admittance upon a voluntary grant from the 
lord ; for if a copyhold for life fall into the lord's 
hands by the tenant's death, though the lord may 
deſtroy the tenure and enfranchiſe the land, yet 
if he ſtill continue to diſpoſe of it as copy hold, 
he is bound to obſerve the ancient cuſtom in every 
point, and can neither add to nor diminiſh the 
ancient rent, nor make any the minuteſt variation 
in other reſpedts. 2. An admittance upon ſurren- 
der of a former tenant ; for in this caſe the lord 15 
the inſtrument of the law, and no manner of 
intereſt paſſes to him by the ſurrender; and oi 
courle none can paſs out of him by the admittance. 
The admittance of the — 6 is a mere 
miniſterial act, which every lord in poſſeſſion 15 
bound to perform. z. An admittance upon a dil- 
cent from the anceſtor, which only differs from 
an admittance upon ſurrender, inaſmuch as in the 
£:%t cafe the heir is tenant by copy immediately 
upon 
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upon the death of his anceſtor, but in the ſecond 
nothing is veſted in the s gue ve before ad- 
mittance. 


VII. DEvisx is the laſt method of conyeying Wood's Inf, 
rea! property. A deviſe, from deviſer, to ſpeak, . , 
js a bequeathing of lands or tenements by will in 2. . Com. 3 80. 
writing ; for of a legacy, or diſpoſal of perfonal 1 
property by teſtament, we ſhall ſpeak hereafter. f. Len. 6. 
A will deviſing lands, is conſidered in law as an 2. lofi. 7. 
inſtrument declaring the uſes to which the lands 3 — 

. \ Teer. Wms. 
hall be ſubject. By the ancient Common Law, 373. 
no lands in fee- ſimple were deviſable by will, nor 
could they be transferred from one to another, 
except by the ſolemnity of livery of ſciſin, matter 
of record, or ſufficient writing. But by 32. Heu. 8. 
c. 1, and 34, & 35. Hen. 8. c. 6. all perſons hav- 
ing a ſole eſtate, or intereſt in fee-timple, or in 
coparcenary, or in common, either in poſſeſſion, 
remainder, or revertion, or of any rents or 
ſervices incident thereto, except feme coverts, in- 
fants, idiots, and perſons of oz ſane memory, have 
full and free liberty to give, diſpoſe, will or de- 
riſe to any perſon or perſons (except bodies 
politic or corporate), by laſt will and teſtament 
in writing, or otherwiſe by any act lawfully exe- 
cuted in his life-time, 7o-thirds of their lands, 
jcnements, and hereditaments, held iz chivalry, 
and the whole of thoſe held in ſoccage. So that 
now, as all tenures are converted by 12. Car. 2. 
c. 24. into free and common ſoccage, a man may 
deviſe his fee-ſimple lands, either in fee- ſimple, Co. Lit. 111. 
fee· tail, for life, or years, abſolutely or conditional- Wood, 282 
ly, at his pleaſure, without livery of ſeiſin, or 
naming an executor. But lands in tail are not 
deriſable by will, nor copyhold land, unleſs by 3; Peer. Was. 
cuſtom, or being ſurrendered to the uſe of the 7 
owner's will. But by the conſtruction of 43. Fiz. 
c. 4. not only a deviſe to a corporation, but a de- 
vile by a copyhold tenant, without {ſurrender to dy Com. 
the uſe of his will, and a deviſe (nay, even a Moor, 890. 


lettlement) by tenant in tail, without either fine Sy Up 


— 
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Duke's Cha- Or recovery, if made to a charitable uſe, are good 
. by way of appointment. The ſtatutes of Hey 
the eighth, however, having only appointed that 
theſe deviſes ſhould be in writing, without mark. 
ing out any form or ceremony under which it was 
to be performed, many frauds and perjuries were 
committed, to introduce mere notes of hand and 
Other writings as bad wills. To remedy this incon- 
venience, the 29. Car. 2. c. 3. directs, that all 
deviſes of lands and tenements ſhall not only be in 
writing, but ſigned by the teſtator, or ſome other 
perſon in his preſence, and by his expreſs direc- 
tion, and be ſubſcribed in his prefence by three 
or four credible witneſſes: and a ſimilar folemnity 
3. Lev. 1. is requiſite for revoking a deviſe. In the conſtruc- 
tion of this ſtatute, the teſtator's name in the be- 
ginning of the will has been held a ſufficient 
ſigning, without any name at the bottom; but the 
wrneties muſt fubtcribe their names i bis preſence, 
Freem. 486. although they may fee him ſign, or acknowledge 
a e the ſigning at different times; and by 25. Geo. 2. 
. Peer. Wms. C. 6. all legacies given to any of the ſubfcrioing 
3 witneſſes to a will, are declared to be void — 
Creditors, however, are competent witneſſes, 
although the land deviſed be charged with the 
payment of. debts; and indeed, by the 3. & 4. il. 
& Murr, c. 14. they are rendered leſs intereſted 
reſpect ing the payment of their debts; for by 
that ſtatute, all deviſes as againſt creditors ſhall be 
void ; fo that creditors by ſpecialty may now main- 
tain actions jointly againſt both the heir and the 

deviſee. 


AND as this concludes our enquiry into the 
nature and tranſmutation of Real Property, we 
ſhall proceed to the ſecond diviſion of the preteni 
ſection, by conſidering the nature of that ſpecies 
of property which is called Perſonal. 


PyRKSONAL PROPERTY Comprehends all ſorts of 


things »ovecble, which may attend a man's perion 
wherever 
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wherever he goes, which are uſually termed goods ; 
and ſomething more, the whole of which is com- 
rchended under the general name chattels,— 
Chattels may be either real or perſonal. Chattels 
real are thoie which concern the realty, or lands 
and tenements; as term for years of land, the 
next preſentation to a church, eſtates by ſtatute- 
merchant, ſtatute-ſtaple, elegit, or the like. Chattels 
perſonal are, properly and ſtrictiy ſpeaking, 
things moveabie; as gold, filver, plate, jewels, 
implements of houſehold, cartle of all ſorts, and the 
like, The ownerſhip of a chattel is oxlled property; 
and as perſons are ſaid to be ſei/ed of land, fo they 
are ſaid to be poſſeſſed of chattels, whether they be 
real or perſonal. The poſſeſſion of this ſpecies of 
property is either abſolute or qualified. Abſolute 
poſſeſſion is, when a man hath, folely and ex- 
clulively, the right and alſo the occupation of uy 
moveable chattels, ſo that they cannot be tranſ- 
ferred from him, or ceaſe to be his, without his 
own act or default; fuch as may be all inari- 
mate things, as plate, money, &c. or all vegetable 
productions, as fruits, plants, &c. But with re- 
ſpect to auimals, which have in themſelves a 
principle and power of motion, an abſolute 
polleſſion cannot be gained, unlets they are do- 
meſticated, and rendered ſo tame that he may have 
them perpetually in his occupation, as horſes, 


heep, poultry, and the like: but in animals fere 


nature no abſolute property can be gained, unleſs 
they are reclaimed, and rendered valuable to the 
uſe of man. A qualified property, therefore, 
ſubſiſts in all wild animals :--1. Per induſtriam bo- 
miais, by a man's reclaiming and making them tame 
by art, induſtry, and education, or by fo confin- 
Ing them within his own immediate power, that 
they cannot eſcape and uſe their natural liberty. 
2. Katione iupotentit, on account of their own in- 
ability; as when hawks, herons, or other birds, 
build in my trees, or conics, or other creatures, 
make baurrozrs in my land. 3. Propter privpilegium ; as 
by being law fully qualified to hunt, and having an 
excluſive authority ro take or Kill them. Bur 
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perſonal property, as well as being thus in tho 
actual or conſtructive poſſeſſion * a man, may 
alſo be of a qualified or ſpecial nature; as in the 

_ caſe of bailment, or of the delivery of good; tg 
another to a particular uſe; as to a carrier to con. 
vey to any place, here there is no ablolute pro. 
perty in either the bailor or the bailee; for the 
bailor hath only the right, and not the immediate 
poſſeſſion ; and the bailee hath poſſeſſion, and only 
a temporary right; but it is a qualified proper'y 
in them both, and each of them is entitled to an 
action in caſe the goods be damaged or taken away, 
Perſonal property may alſo be in what the Jay 
calls action, or ſuch where a man hath not the 
occupation, but merely a bare right to occupy the 
thing in queſtion, the poſſeſſion remaining to be 
recovered by ſuit at law; and for this realon it 1s 
called a choſe in action; as money due on a bond, 
damages for non-performance of a covenart or 
promiſe; the former depending on an expreſs cou 
tract or obligation to pay a ſtated fum, and the 
{ſecond on an implied contract, that if the covenan- 
tor does not perform the act he engaged to 
do, he ſhall pay me the damages I ſuſtain by 
this breach of covenant. And of all theſe 
things, whether in poſſeſſion or action, a man 
may have either in his own right or in the right of 
others, as executor, adminiſtrator, truſtee, &c.: 
ſo, allo, he may have them in expectancy, for 
they may be limited to him by way of remainder. 
Lit. . 282.321. They may alſo belong to their owners not only in 
1. Lern. 432+ ſeveralty, but alſo in joint-tenancy and in com- 


. Eq. Cat. . 
8 mon, as well as real eſtates. 


Co. Lit. 182. s 
PERSONAL PRO ENT may be loſt and gained 
in twelve different ways, 98.1. By Occupancy; 
2. Prerogative: 3. Forteiture: 4. Cuſtom: 3. Suc- 
ceſſion: 6. Marriage: 7. Judgment: 8. Cn 
or Grant: 9. Contract. 10. Bankruptcy: 11. Ic. 

tament: and 12. Adminiſtration. 

Brook's Abr. 1, OccurAxcx was the original and only pri- 
3. m. Com. mitive mode of acquiring any property at all, bu- 
401% 40% 2 Lev. 201. Carth. 396. Ld. Ray. 147. Salk. 667. 1 
thi; 
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this has been abridged and reſtrained by the poſi- 
ire laws of ſociety, in order to maintain peace 
and harmony among mankind ; and the only in- 
ſtances wherein this right ſtill ſubſiſts are the 
following :—1. The goods of an alien enemy max 
be ſeized by ſuch pertons as are authoriſed by the 
King, after a declaration of war; and in even the 
perſon of an alien enemy a man may acquire a fort 
of qualified property, by taking him a priſoner 
of war, and detaining him until his ranfom be 

id. So alſo, whatever goods are found on 
the ſurface of the earth, abandoned by the pro- 
prietor, may be appropriated by the firſt finder 
of them. $ allo, the elements of air, water, 
light, can only be appropriated by occupancy ; 
for one man cannot obſtruct another's light, nor, 
by erecting a mill, fo obſtruct a ſtream of water 
a5 to injure thoſe who had obtained à prior occu- 
pation of it. So alſo with regard to animals feræ 
ature, any man may take them, unleſs where it is 
reſtrained by the civil laws of the country. Under 
this title may likewiſe be arranged the right of 
hterary property by the rules of the Common 
Law ; which right, by the ſtatute 8. Aun. c. 19. 
5 now appropriated to authors and their aſſigns 
for the term of fourteen years: and directed, that 
if at the end of that term the author himſelf be 
lring, the right ſhall then return to him for an- 
other term of fourteen years. A fimilar privi- 
lege is extended to the inventors of prints and 
engravings for the term of eight-and-twenty 
years, by the ſtatutes of 8. Geo. 2. c. 13. and 
7. Geo. 3. c. 38.: and to the inventors of new 
patterns printed on cottons or callicoes, for the 
term of two months, by the ſtatute of 25.Geo.3 C.32. 


*- 


2. PREROGATIVE, whereby a right may accrue :. Bl. Com- 


either to the crown itfelf, or its grantees, is 98 A 
ſecond method of acquiring perſonal property; x06. 


5 in wreck, treaſure-trove, waits, eſtrays, royal Bacon's Fle- 
. wo 
lh, ſwans, and the like. The King alſo has“ e 


ne right of printing at his own preſs, or that of 
his 
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v. Mod. 257- his grantees, all as of parliament, proclamations, 
and orders of council; all liturgies and books ct 
divine ſervice; and fuch law books as were orioi- 
nally compiled at the expence of the crown; 
but he has not the exclutive right of printigg 
almanac#s, as has been heretofore conceived, Th: 
right of purſuing, taking, and deftroying be-% 

Plowd. 243- fere nature, is veſted in the King; and in all 

Cr Liz, 263. Caſes of property, where the titles of a King an 

Fuch. 178. ſubject concur, as if a horſe be given to the King 

0, Nes and a, private ſubject, the King ſhall have the 

e: whole. 


3. FORFEITURE is allo a method by which x 
title to goods and chattels may be acquired and 
loſt ; ſuch as is the forfeiture of 408. a month by 
the 5. Elis. c. 4. for exerciſing a trade without 
having ſerved ſeven years apprenticeſhip ; fo alle, 
of 1ol. by 9. A. c. 23. for printing an almanack 
without a ſtamp, and the like. At the Common 
Law allo, goods and chattels are forfeited by 
canviction, outlatery, flight, and ſtanding mute, in all 
iclomes, from high-treafon to petit-larceny in- 
clufive ; and allo in the ſeveral miſdemeanors et, 

ee 1. Drawing a weapon on a judge; 2. Striking in 
5. Init. 320. tlie King's courts; 3. Premunire; 4. Pretended 
prophecies, upon a ſecond conviction ; and 5. By 
challenging to fight, on account of money von 
at play. 


2-Bl. Com. 4. CusToOM is a fourth method of acquiting 

422+ . 4 - Ps a rioht vel's 

Tos Ink. Property in things perional, whereby a right ve | 
129. in tome particular perſons, either by the loca 

uſage of tone particular place, or by the almoit 

2 and univerſal uſage of the kingdom; as, 

for inſtance, in the acquiſition of Veriots, mortu- 

Co. Lit. 185. aries, and Heir looms.—1. HE RIOT, beregate, from 

er ruth herus lord, and gate beſt, is a render made a 

Bl. Com. 15. the death of the tenant. to the lord, of the des 

ich. 26. beaſt, or other thing, and conſiſts in either heriot- 
", . £7 "aa : Ah : : 

2. Inſt. 132. fel vice or heriot-cuſtom ; the firſt of which is never 


8. Co. 106. due without being ſpecially reſerved in the grant; 
L4. Ray. 1002. bu 
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but the ſecond, * due by cuſtom, may be 
fied without any reſervation, although it can- 
not be diſirained. 2. Mortuaries, OT, à8 they are ,. RI. Com. 
ſometimes called, corſe preſeats, are a fort of 426. 
eccleſiaſtical heriot, being a cuſtomary gift claim- "out; * 
ed by and due to the mintter in very many 
pariſhes, on the death of his pariſhioners. By 
21. Hen, 8. c. 6. the value of thoſe mortuaries due 
by cuſtom, are fixed and ſettled in proportion 
to the value of the perſonal property. the pariſhio- 
ner dies poſſeſſed of. Alſo, by the 12. Ann. c. 6. 
and 28. Geo. 2. c. 6. the mortuaries due to Hen 
bilkops are aboliſhed, and a pecuniary equivalent 
ſculed on the bilhop in its room.—3. HEIR- 2. Bt. Com. 
Loows are ſuch goods and perſonal chattels as go $27- 

3 . . . . ood”s Iuſt. 
by ſpecial cuſtom to the heir along with the inheri- 6. 
tance, and not to the executor of the laſt proprie- Co. Lit. S. 185. 
tor; and generally conſiſt of ſuch things as cannot 14. Rav. +28. 
betaken away without damaging or dilmembering 3. luſt. 202. 
tie frechold. "The ancient jewels of the crown are Cre, Jac. 367- 
heir-looms. Charters, deeds, court-rolls, and other ny wa ny 
evidences of land, together with the cheſts in which 1. Hale, 375. 
they are contained, are in the nature of beir— 


looms ; and many otlier articles of the like kind. 


5. SrecEs510N is a fifth method of gaining a ?: fl. Cop. 
property in chattels, cither real or perſonal ; and _— 48. 
is, ſtrictly ſpeaking, applicable only to corpora- Cie.. 
tions aggregate; tor a gift to ſuch a corporation, 824 
either of lands or of chattels, without naming 


their ſuccefiors, veſts an ablolute property in 


them ſo long as the corporation ſubſiſts. In the 


caſe of ſole corporations, which repreſent no C kji..632, 
others but themſelves, as biſhops, parſons, and the Hob. 247. 
like, no chattel intereſt can regularly go in ſuc- er- + ah 
ceſion; but where fuch corporation repreſents Cro. Car. 344. 
any, as the Chamberlain of London, chattels ?: Ce. 64- 


. 6 K fo C : Li 1 in 
given to him alone ſhall go to his ſucceſſors. bee depo, 


b. MARRIAGE is a fixth method of acquiring: Bl. Com. 
. : + - . 433+ 
property in goods and chartels ; for marriage is a Il. 35. 
Sid. 111. 10. Co. 42, 2. Joft. 510+ 1. Ro- Ab. 347- 1. Eac- Ab. 289. 
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gift in law of all the wife's property to her huf. 

band: —1. Of her chattels perſonal in poſſeſſion 

abſolutely. 2. Of her chattels real in action, from 

the time the huſband reduces them into poſieſſion. 

3. Of the rents and profits of her real property 

during the coverture. Thus, all the perſonal eſtate 

of a woman, as money, goods, cattle, houſchold 

furniture, and the like, that were in her po. 

ſeſſion at the time of the marriage, are abſolutely 

veſted in the huſband ; ſo that of theſe he may 

make any diſpoſition in his life-time without her 

conſent, or may by will deviſe them; and if he 

die inteſtate, they ſhall go to his perſonal repre: 

ſentative, and not to the wife, though ſhe ſurvive 

him; but ſhe muſt be poſſeſſed of thete goods in her 

own right, and not as executrix or bailee; for 

chattels perſonal which ſhe has i autre droit, ſhall 

not go to the huſband. Chattels perſonal is a 

only, as debts upon bond, contracts, and the like, 

veſt only in the huſband by his recovering them 

at law, 2. upon ſuch recovery they are abſoluteh 

and entirely his own; but if he die before he thus 

recovers the poſſeſſion, they ſhall ſurvive to the 

%) Except wife (a). Chattels real alſo veſt in the huſband, 

bee not abſolutely, but ſub modo only; as in cafe of a 

given to the leaſe for years, the huſband ſhall receive all the 

hutand by rents and profits of it, and may if he pleaſes fell, 

i. 3” ſurrender, or diſpoſe of it during the coverture, 

and if he furvives his wife, it thall be abſolutely 

his own; but if he make no diſpoſition thereof in 

his life-time, and die before his wife, it cannot be 
diſpoſed of by his will. 


436- ſome ſuit or action at law, is alſo a mean of ac- 
* 1 1. HE . * 
Stra. 1769. Quiring perſonal property. Where the right fub- 


Cro Elia. 138. ſiſts previous to the action, as in all debts due to 


11. Co. 65. 


| 2-Ro:Rep.136, a man, and wherever he has a choſe in action, the 


3. Inſt. 194. property becomes veſted in him the moment the 
1. Hawk. c- $5. 


* right accrues; as in the caſe of a bond, or book 
commences the 
Doug), 239. moment the bond is executed, or the compel 

| made; 


Comp. 611. debt, the title of the credit 


7. JUDGMENT, obtained in conſequence of 
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made; and the judgment only ſettles and confirms 
he right, by reducing the property into poſſeſſion. 
Jut in penalties given to common informers, and 
in thoſe damages which are given to a man by a 
ury, as a compenſation and ſatisfaction for ſome 
nury ſuſtained, as for battery, impriſonment, 
ſander. or treſpaſs; the party has no claim or 
ide until after ſuit commenced, and judgment 


obtained. 


8. Girrs o GRANTS are the eighth method of 2- Bl. Com. 
rasferring perſonal property. Gifts are always 3. Co. 2. 
rratuitous: Grants are always upon conſideration or Wood's laſt. 
equivalent. By 3. Hen. 7. c. 4. all deeds of gift = 

& goods, made in truſt to the uſe of the donor, — 
ſhall be void; and by 13. Eliz. c. 5. every grant 

or gift of chattels, as well as lands, with intent 

v defraud creditors or others, ſhall be void as 

zainſt ſuch perſons to whom fuch fraud would be 
rejudicial, but as againſt the grantor himſelf 

ball ſtand good and effectual. The true and pro- 

der gift or grant is always accompanied with 

lelivery of poſſeſſion, and takes effect immediate- 

Ir, for if it does not, it is rather a contract than a 

ti, and cannot be good for want of conſideration. 

A general gift of all a man's goods without ex- 

ception, or if the exception be colourable only, see Cooke's 
s preſumed to be fraudulent ; and in the cafe of Bankrupt 

z trader, if the portion of goods granted be ſo Ls. 

great as to diſable him to continue his trade, it is 


tot only void, but an act of bankruptcy. 


9. A Cox rRAr is an agreement, upon ſufficient 
mſderation, to do or not to do a particular thing. 
The agreement which ariſes from a mutual bar- 
fan or convention, made between at leaſt two 
jerſons, who are by law capable of contracting, 
tay be either expreſs or implied. Expreſs con- 
mats are where the terms of the agreement are 
penly uttered and avowed at the time of the 
bing 3 as, to deliver an ox or other goods, to 

t 


Ry a ſtated price for them, and the like. Im- 
Z plied 


7 


338 5 THE OBJECTS OP 


plied contracts are ſuch as the law preſumes ereꝶ 
man intends and undertakes to perform; as if 
perſon uſually ſend. his ſervant to market, te 
law raiſes an implied contract between the ven; 
and the maſter: ſo alſo, there is one ſpecies 
implied contracts which runs through, and is 8. 
-. Bl. Com. nexed to all other contracts and agreements, that 
44 if one of the parties fail in his part, he ſhall py 


Ec1ent 
cutor 
out of 
anſwe 
other; 
dera 
1s ma 
where 
withl 


l 
1 to the other ſuch damages as he has ſuſtained by 


the non-performance. A contract alſo may be 


note 
either executed; as if A. agrees to change hork ing, 
with B. and they do it immediately, here the ich. 
poſſeſſion and the right are transferred together d c 
or it may be executory; as if they agree to change ar 0: 
next week, here the right only velts, and the and 
reciprocal property in each other's horſe is notin 
pofſeſſion, but i ation. It follows, therefore, tha . 
as a contract executed conveys a choje in »ofſe Fi, proj 
a man cannot grant or convey by it any ching von 
in which he has not an actual or potential interesa 
the time of the conveyance; but that in executory ma) 
contracts, which convey only a choſe in action, a man an) 
may convey that of which at the time he 1s no! iud 
Bacon's Max. actually poſſeſſed. A contract, however, cannot b uri 
1 good, unleſsit be made upon ufficient conſide eration; lhe 
Contracts, which is defined to be, that, in expectation 0 C2 
158. 33% which each party was induced to make the ayre: the 
ment. A conſideration of tome ſort or other is wit 


abſolutely neceſſaty to the performing of a com- 


a1 

Plowd. 302. tract, that an agreement to do or pay any thing on dl” 
TOSS one ide, without a any conſideration on the obe 20 
is . pattum, and totally void in law ; for, E pr 
2 _ unde pacto non oritur attio, But any degrce of re- Fo) 
Cont. 33x. Ciprocity will prevent the patt from being or 
unde; and therefore, if the conſideration be | de 

any degree for the benefit of the defendant, o w 

the trouble or prejudice of the plai: ntiff, an action 10 

2. Com. Dig. of afſumpſit will lie; nay, even if the contract be 50 
— — tounded on a prior moral obligation (as a promil th 
cited. to pay a juſt debt, though bar red by the Statu ae is 
_— — c. a4 Limitations), it is no longer nudum factum. 1 5 
445 a. by ag. Cr. 2. c. 3. no ver Dal promiſe ſhall be fal 7 


qc LCM 
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ere dent to ground an action upon, where an exe- 
5 it 28 <ucor or adminiſtrator contracts to anſwer damages 
e edo of his own eſtate ; where a man undertakes to 
end infer for the debt, default or miſcarriage of an- 
ACS of other; where any agreement is made upon con- 

0 fideration of marriage; where any contract or ſale 
„ tha made of lands, tenements, or hereditaments; or 
ere there is any agreement not to be performed 
cd by within a year from the making thereof, unleſs ſome 

be core or memorandum of it ſhall be made in writ- 

hort ing, and ſigned by the party to be charged there- 

e the Vith. The moſt uſual contracts whereby the right 

tac c chattels perſonal may be acquired are, by /ale 

angs or exchange: by bailment : by hiring or borroting : 

Cer and by debt. ; 

ON 1n | 

Fo 1. ASALE ok EXCHANGE is a tranſmutation of 

Co property from one man to another, in conſidera- 

ung tion of ſome price or recompence ; as an exchange 

© is 2 commutation of goods for goods. A man 

oi ny ſell or exchange his goods in any manner, at 

muß a,; time, and to any perſon he pleaſes, unlets 

ei judgment has been obtained againt him, and the 

o be writ of execution is actually delivered to the 

"oF ficriff, On an agreement for goods, the vendee See 19. Car. a3 
8 cannot carry them away without payment, unleſs © 3: 
ede vendor agree to truſt him; for it is no ſale Hob. 4. 
81 wichout t. Bur if any part of the price be N. 4. 
; payment, P P 

dad down, or any portion of the goods delivered 
by way of carne, the vendee may recover the 

„„ 22ods by action, as well as the vendor may the 

94 


price of them. But by 29. Car. 2. c. 3. no con ract 
for the ſale of goods to the value of ten pounds 
or upwards ſhall be valid, unleſs this payment or 
delivery be performed, or unleſs ſome note in 
writing be made and ſigned by the party or his 
agent, who is to be charged with the contract. 
But if a vendee, after the bargain is ſtruck, tender 
the money, and the vendor refuſes it, the property 
is abſolutely veſted in the vendee. A contract alſo 
by fale may be good, although the vendor hath 
no property in the goods ſold at the time of the 

T 2 lale ; 


STEELE 
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ſale; for the buyer, by taking proper precautions, 4 | 
| may at all events be ſecure ot his purchaſe. Goo a 
| ſold in market-overt is binding, not only between m 
the parties, but on thoſe to whom the pre- »here 
perty may in truth belong; as if a man ſal and 1 
goods, although the owner may at any time Reco! 
ſeize them, yet if the thief fell them in markt- Des: 
overt, the property is changed by the Cale. ache 
8 Mai%et-overt, in the country, 1s only on ſtated plain 
Godb. 131. Gays; but in London, every day, except Sunday, is track 
s- Co.83. an open market for ſuch things as the owner of enter 
2 the open thop proteſtes to trade in. By 1. Jac.1, merc 
2 Phil. & Mare C. 2.1, it Holen property be taken to any pawn Des 
3 ee broker in London, or within two miles, he ſhall re mon 
reſpecting the ſtore it to the owner. deed 
* 28. C. 
os 2 2, BAILMEST, which is a delivery of goods in 1 n 
75. „ truitupon a contract, expreſſed or implied, tha uch 
dee allo vi© the truft ſhall be faithfully performed on the WW bon 
Jones's Efay Part of the bailee ; by which delivery a ſpecial en 
6a ihe Luv of qualiſied property is transferred together with the mer 
Bauments: poſſeſſion; and as ſuch bailee is reſponſible to the by 
| bailor, if the goods are loſt or damaged by his con 
| wiltul de ault, or groſs negligence, fo the bailec Will ve 
| may maintain an action againſt ſuch as injure or Fx; 
| tzke them away from him; for the bailee has a Pad 
| legal property in them againſt all the world except mei 
| the right owners. are 
3- Hirixo axp Borrowixs are alſo contracts has 
by which a qualified property may be transferred anc 
to the hirer or borrower. Hiring is always for a che 
price or recompence; borrowing is merely gratul- and 


tous; but the law in both caſes is the fame. 

See Cafts in Thus, if a man hires or borrows a horſe for 2 
55 month. he lias the poſlefſion and a qualified pro- 
gerty therein during that period; on the expira- 
tion of which, his qualified property determines, 

and the owner becomes, in the courſe of hiring, 

ve. 1-2. intitled alſo to the premium or price for which the 
Cie jace 236: horſe was hired. So allo, if a man borrows 
money of another, the lender is intitled by 

2. Ain. ſt. 2. c. 16. to the rate of five per cel. 

Per araum, until the principal be paid. 

- 


4. Drör 
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4 DEBT is the laſt ſpecies of contracts whereby 
achoſe in action, or right to a certain ſum of money, 
s mutually acquired and loit; and any contract 
whereby a determinate ſum of money becomes due, 
and is unpaid, raiſes a debt, Debts are either of 
Record, by Specialty, or by Simple Contract, —A 
Dezr oF RECORD is, where any fpecific ſum is 


Utiong, 
Goods 
elWeen 
pro- 
Wit! 

time 
arket- 


lake, (judged to be due from the detendant to the 
Pated plaintiff, on an action or ſuit at law; and is a con- 
lay, ura of the higheſt nature. Fecognizances allo, 
er of entered into to the crown, together with ſtatutes- 
uc, i, nerchant, ſtatutes-ſtaple, &c. are debts of record. 


Debrs BY SPECIALTY are {uch, whereby a ſum of 
money becomes, or is acknowledged to be due by 
deed or inſtrument under /oa!; as covenants, bonds, 
Kc. Theſe are the next claſs of debts after thoſe 
of record. DR RTS BY SIMPLE CONTRACT are 
ſuch where the contract, upon which the obliga- 
tion ariſes, is neither aſcertained by matter of re- 


Wn 
ll re- 


ds in 
that 
the 


I . 
** cord, nor yet by deed, or ſpecial inſtrument, but by 
** mere oral evidence, the moſt fimple of any; or 
the 


by notes unſealed. But there is one ſpecies of ſimple 


' his contract, by bills of exchaiige and promiſſory notes, which 
ulec ve mult more particularly detcribe. A BILL oF 
9 EXCHANGE is a written order or requeſt, and a 
4 © 8 Proms5oRy NoTE a written promite for pay- 
bop ment of money; the peculiar privileges of which 

are, that they are always primd facie preſumed to 
acts have been made upon ſufficient conſideration, 
red and negotiated. The privileges of bills of ex- 
ra change depend upon the cuilom of merchants ; 
tul- and by 9, & 10. Will. 3. c. 17. and 3. & 4. Am. 
ne. c. 9, notes are put on the fame footing. The 
r2 maker of a bill or note is called the drazver ; 
ro- he to whom it is directed e dratoce; and the 
Th perſon to whom it is payable he payee, The 
es, payee has a property in dcin veſted in him by 
7, the expreſs contract of the drawer, in the caſe of a 
he promitfory note; and in the cafe of a bill of ex- 
ws change, by his implied contract, VIE. that provid- 
by ed the drawee does not pay the bill, the drawer 
tt, vill; for which reaſon it is uſual, in bills of ex- 


2 3 change, 
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perty; 


change, to expreſs that the value thereof had have 
8 as h. 


been received by the drawer, in order to ſhe the 
conſideration upon which the implied contract gf 


repayment ariſes. The payee may, by indorſe. fy 
ment, or merely writing his name on the back of __ 
the bill, aſſign over his whole property to the 3 
bearer, or, by a ſpecial indorſement, to any par- Hh þ 
ticular perſon by name; and in either cafc, the _F 
perſon to whom the bill is ſo transferred is called ut. 
the indo;ſee, or holder of the bill. The holder muſt 5 wy 
carry the bill to the drawee for acceptance; which, F 
acceptance (fo as to charge the drawer with coſts) oy 
muſt be in writing. If the drawee accents the 3 
bill, eicher verbally or in writing, he then makes . 
himſelf liable to pay it; this being now a contra . 
on his ſide, founded on an acknowledgement "ue 
that the drawer has effects in his hands to warrant a 4 
the acceptance. If the drawer refuſe acceprance, * 
it muſt be proteſted: but if it be accepted and not 1 
paid, there muſt be a proteſt alſo for non-pay- 4 
ment: and if no proteſt be made, and any damages n 
accrue by ſuch neglect, it will fall on the holder. "Ws 
The bill, when refaſed? muſt be demanded of the " 
drawer immediately ; for the reſponſibility of the be 
drawer is not only conditional, with reſpect to the - 
non-payment by the drawee, but that the holder Ah 
ſhould give him notice of ſuch non-payment; in 2 
order that he may get the money which the bill XY 
{uppoles he has in the hands of the drawee. The "iu 
indorſce of the bill may call upon either the *, 
drawer or the indorſer for payment, on default of fy 
the drawee; or if there be ſeveral indorſers, upon of 
any or all of them; for each indorſer is a warranter oat 
5 for the payment of the bill; but the firſt indorſer bh 


can only relort to the drawer, 


10. BaxkRvuPTCY.is a tenth method of tranl- Y 
ferring perſonal property; but as a minute detail 1 
of the law relating to this title would far exceed hi 
the limits of the preſent work, we ſhall only here af 


obſerve, that the Commiſſioners have powers as 
extenſve with reſpect to perſonal as to real pro- 
; perty! 


THE LAWS OF ENGLAND. 343 


* 


deny; and refer the ſtudent to ſuch treatiſes 
; have been particular ly written on this ſubject (a). 


ict of | i F 
0 % 11. TESTAMENT, OR LAST WilL, is another Richardſou on 
lorſe. ethod of transferring perionai property. A Laſt Wills, 


MN - * 2. 25. 
etament, however, in ſome degree differs from a perkins, 209. 
it will. A teſtament 3 teftati9 mentis, is where ſome 


444% 


7 * perion or perſons arc appointed EXECUTORS, to | 
lie carry the directions of the teitator, with relpect | 
ni to his perſonal property, into eſſect ; for an exccu- 1 
hich or cannot meddle To a deviſe of real property. | 
Its) A laſt will, ultinia voluntas, ot which we have al- 

* ready ſpoken, is where no exccutor is appointed; 
hes is uſed in the ditpoſing of lands and tenements. ö 
na ſhere is alſo. an inſtrument, which may be annexe | 
us either to a will or teitament, called A CopIciL, de- | 
* rived from codex, a little book; and ſignifies nothing 
ce, more than a ſchedule or ſupplement of chat to 

8 which it is annexed (4), Teſtaments are cither 

* Written or nuncupative. 

8 ANuxcurATIVETESTAUENT is where the teſ- 

he tor, without any writing, declares his will before 

* 4 luficſent number of witneſſes. It is called 2. 

UA ative d niincupando, that is, 4 aominando, of nam- 

K ng; becauſe in this ſpecies of conveyance, he 

A mult make his executor, and declare his whole 

i mind before witneſſes; and is commonly uicd 

& whea the teſtator is very fick, weak, and paſt all 

4 hopes of recovery. By the 29. Car. 2. c. 3. f. 19. 

f ne nuncupative will ſhall be good, — 1. where the 

f ate thereby bequeathed ſhall exceed the value 

5 of thirty pounds: 2. that is not proved by the 

2 vaths of three witneiles at leaſt, who were pre- 

lent at the making of it: 3. nor unlets it be 

a (a See Cooke's Bankrupt Laws, Vol UN TAS eff legitima diſpoſitia 

5 n which this title is explained de co quod quis poft mortem frers 

| unh great perfpicuity and learning. vit. A codicil, CODICILLUS 2 

| (5) A teſtament is thus defin- woluntatis noſtre jufla ſententia de 


tl: =TESTAMENTUM eff voluns co guod quis poft mortem fuam ſicri 
abe nofire jufta ſententia de co welit abſJue rxecutor:s couſlitu- 
feud quts 74 mortem ſuam Heri tione. Sce Swinberue, book 1, 
Wit A laſt will, ULTIMA part 1. f. 3+ 


L 4 proved 


344 THE OBJECTS OF 


proved that the teſtator, at the time of pronoun. 
cing the ſame, did bid the perſons preſent, or ſome 
of them, bear witneſs that ſuch was his will: 
4. nor unleſs it be made in the time of the lat 
ſickneſs of the deceaſed: 5. and in the hou: dt 
his or her habitation or dwelling, or where he gr 
ſhe bath been reſident for the ſpace of ten 
days or more next before the making of ſuch 
wilt; except where ſurpriſed by ſudden ſicxneſs or 
accident. 6. By 4. & 5. Ana. c. 16. no nuncu- 
pative will ſhall be proved by the witneſſes 
after fix months from the making, unless it wa; 
put in writing within ſix days; nor hall it be 
proved till fourteen days after the death of the 
icliaior, nor till proceſs hath firſt iſſued to call in 
the widow, or ncxt of Kin, to conteſt it, it they 
thiak proper, 


2 Bl. Com. A WITTEN WII t is that ſpecies of convey: 
W. od's loft. ace Which is reduced into writing at e vine © 
308. the making thereof. By 29. i872 © 3. the duxec- 
N ae 7: tions of which with reſpect to deviſes of rel 

chance 0 _ . | 
Gedoiphins : property we have aircacly mentioned, allo directs, 
I that no written will {all be revoked or altered by 
Sb. Ker 26%. ſubſequen IVE © xcept the ſame be 
She herd. c. . a ſubit quent nuncupative one, EXCeft the ſame be 


4. Sun's E. L. in the life-time of che teſiator reduced to writing, 
Pech. 67, and read over to him, and approved by him m 
Welt: 641. the prcience of three witnettes. Written vill, 
1.4. kay 1282. however, relating to perſonal property only, need 
Comyus, 452 · not any witnels to their publication; for if written 
in the teſtator's own hand, though it has neither 

his name nor ſeal to it, nor witnefles preſent at its 
publication, it is good, provided ſufiicient proot 

can be had that it is his hand-writing; and al- 

though written in another man's hand, and never 

Fgned by che teſtator, yet if proved to be accord- 

Ing to his inſtructions, it is a good teſtament. It 

is ſafeſt, however, to ſign, ſeal, deliver, and 

- publiſh it in the preſence of witneucs. No telta- 

nent is of any effcct till after the death of the 

teſtator, until which time it is ſaid to be ambula- 

tory; and therefore, if a will be previouſſy n 

celleq 


x. —ů—ů————·˙²?L¹t — 
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celled or revoked, either _— or impliedly, 
ty making a teſtament of a later date, it is void. 
E may allo be avoided if made by a male infant 
under fourteen years of age; by a female infant 
under twelve years of age; by a feme covert un- 
authoriſed to make a will by agreement with her 
huſband ; or if made by a perſon who from mad- 
ves, idiotcy, or any other cauſe, is adjudged not 
to have liberum animum leſlandi, a free and diſpoſing 
mind and memory. | 


Ax ExEcuToR, as we have already obſerved, Wood's Taft. 

js he to whom the execution or performance of 3'y, 
_ : 2 El Com.504. 

another man's will is committed after his death; but Shep. 400: 
if no will be made, the perſonal property of the Noy's Max. 
deceaſed muſt be adminiſtered or dealt out by the ry "RE E. L. 
u, under the direction of AN ADMINISTRATOR, Richardſon, 
All perſons are capable of being executors that are 3'3: 
capable of making wills, and many others beſides ; 


for feme coverts, infants, nay even infants un- 


(EC: born in ventre ſa mere, may be executors ; but a 
real perſon attainted of treaſon or felony cannot. An 
as, executor may refuſe to act or take upon himſelf the 
| by burden of the will; and in this cate, or if the 
be teſtator has made a will without naming executors, 
ne, or has named perſons incapable of being exccu- 
in tors, the Ordinary muſt grant ADMINISTRATION 
ils, com teftamento annexo to ſome other perſon ; and 
ccd then the duty of the adminiſtrator, as alſo when 
ren he is conſtituted durante minore late, Sc. of an- 
her other, is very little different from that of an exe— 
its cutor. The power of an executor being founded 
004 on the appointment of the deceaſed, he may tranſ- 
al- mit the intereſt with which he is veſted to other 
ver perſons after his deceaſe; and the executor of the 
d- executor will, in ſuch cate, be equally the execu- 
It tor of the firſt as of the ſecond teſtator: but if an 
nd executor dic without making this tran{miſſion, the 
a law will appoint an adminiſtrator de bonis non, to 
he adminiſter the goods of the original teſtator not ad- 
a- miniſtered by the executor. The Ordinary is com- 
n. peliable by 29. Car, 2. c. 2. to grant letters of ad- 
q i, miniſtration 


1 
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a miniſtration ofthe goods and chattels of the wifetoths 
3 Was. huſband or his repreſentatives; and of the huſband; 
Salk. 36. eſtects to the widow or next of kin; but he gas 
Sra. 532% grant it to enter, or both, at his diſcretica: 
Among the kindred, thoſe are to be preferred who 
are in the neareſt degiee to the inicltate ; bit of 
perſons in equal degree, the ordinary may take 
2. Bl. Com. which he plcates. The children of the deceaſed 
c 4509, are firſt entitled, or, on failure of cluldren, the 
Prec. Ch. 527. parents of the deceated. Ihen follow brothers, 
7 l. Cen. randtathers, uncles, or nephews, with the fe- 
203. 2039, Males of e:ch claſs reſpectively, and laſtly coulins, 
Gedol. c. 34. The half blood is admitted as well as the we, 
r. . and the brother of the half blood ſhall ccd 
1. Ack. 455. the uncle of the whole blood; but the Oruataary 
. $25 may grant adminiſtration to the ſiſter of the halt, 
Sciles, 99. or brother of the whole blood, at his own diſcretion. 
Salz- 36. [f none of the kindred of the deceaſed will tale 
1 out adminiſtration, a creditor may do it; if che 
Plowd. 273. executor renounces or dies inteſtate, it may be 
granted to the reſiduary legatee, in excluſion of 
the next of kin; and in defect of all theſe, it may 
be granted to ſuch perſon as the Ordinary ſhall 
approve of. In the calc of a baſtard the courſe is, 
tor ſome one to procure letters patent or other au- 
thority from the King, and then the Ordinary ot 
2. Bl. Com. Courſe grants adminiſtration to ſuch appointee 0 


39S Ums, the crown. An adminiſtrator cannot act unt 
. Peer. Wms. in 2 , tO! 
32 etters of adminiſtration are iſſued, but an cxecut- 


tor may do many things before a probate of the 
will is obtained: if, however, a ſtranger takes 
upon himſelf to act as executor, without any jul. 
authority, he becomes ax ExEcuror de os tot, 
or in his ozz4 i,, and is liable to all the 
trouble and retponubility of the exccutorſhip, 
without any of the profits or advantages; for he 
15 chargeable with the debts of the deceaſed !0 
far as aſlets come to his hands, and as again 
creditors cannot retain his qr debt, although 
12. Mod. 471. he fall be allowed all payments made to any other 
N crediter, in the fame or a ſuperior degree. An 
8. Rep. 30. exccutor muſt bury the deccaſed in a manner 
Moor, 527+ i ſuitable 
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ſuitable to the eſtate he leaves behind him. The 

executor or adminiſtrator 1s to make an GRE | 

of all the goods and chattels, whether in poſſeſ- 

fon or action, of the deceaſed ; which he is to 

oliver to the Ordinary upon oath, if required. 

He is to collect all the goods and chattels ſo in- 

rencoried 3 and a ſale or releaſe by one executor, 

ſhall be good againſt his companion ; but one ad- r. Atk. 460, 

miniſtrator cannot releaſe a debt fo as to bind his 

tllow. The property thus recovered is called 

te, and is {ficient to make the executor or 

adminiſtrator chargeable to a creditor or legatce, 

o far as they extend. In the payment of debts, 

the expences of the funeral, and proving the 

will, ſhall be firſt diſcharged. 2. Debts due to 

the King, on record or ſpecialty. 3. Debts pre- 30. Car. a. e. 3. 

{red by particular ſtatutes, as forfeiture for not ?: mat = 

burying in woollen, money due on poor rates, ; "IM 

letters to the poſt- office, &c. 4. Debts of re- 4, & . W. & 

cord, as judgments, ſtatutes, and recognizances, *** © *% 

. Debts due on ſpecial contracts, as for rent, or upon 4. Rep. 60. 

bonds, covenants, or the like, under ſeal; and, Co. Car. 363. 

b. Debts on ſimple contracts, as upon notes un- 

ſettled, and verbal promiſes. Among debts of 

equal degree, the execytor or adminiſtrator is al- 

lowed to pay himſelf firſt, by retaining in his 

hand fo much as his debt amounts to. If a credi- 

tor conſtitutes his debtor his executor, this 

amounts to a rcleale of the debt, whether the 2.BI.Com. 512. 

executor acts or not When all the des of the Idas 

deceaſed are diſcharged, the legatees have the * 

next claim. A LEOAC x is a gift of goods or 

chattels left by the deceaſed, to be paid or per- Richardſon, 

formed by the executor or adminiſtrator. Lega- 186. 

cies are either general or pecuniary, as of money; 

or ſpecific, as of a particular piece of plate; but in 

either of theſe caſes, the legatee cannot take the 

thing given without the aitent of the executor, 

In cale of deficiency of aflets, all the general 

legacies muſt abate ; or if paid, the legatees re- 

jad proportionally, in order to pay the debts; but 

a Ipecttic legacy 1s not to abate at all, ALA SED peer, 59. 
LEcacy 1,Eq.Caſ. 295. 
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2. Peer. Wms. LEGACY Is where the legatee dies in the life-time 
— of the teſtator, and the legacy in this cafe hal 
fink into the general fund. A VESTED Loser 

is where the legatee has an immediate and preſent 

intereſt in the bequeſt, although it be payable at 
Bl. Com · 51g. à future time; as a legacy left to one, 7 4: 
paid when he attains the age of twenty-one years; 

in which caſe, although the legatce die before 

that age, the legacy ſha!l be paid to his repreſen. 

2. Peer. Wms. tatives. A CONTINGENT LEGACY is where 2 
legacy is left to one when he attains ſuch an age, 
. or if he does ſuch a thing; here if the legatee die 
before the contingency happens, the legacy ſhall 

lapſe in the fame manner as if he had died in the 

life-time of the teſtator. There is alſo another 

kind of bequeſt, called dozatio cauſet mortis, or giit 

in conſideration of death; which is where a man, 

Richardſon, moved with the conſideration of his mortality, 
757 doth deliver ſomething to another, to be his in 
caſe the giver die; but if he lives, he is to have 

It again. When all the 4 and legacies are paid, 

the ſurplus muſt be paid to the refiduary legatee, if 

any be appointed by the will; but if there be 

none, it thall in general go to the executor, ex- 

cept it appear to have been the teſtator's intention 

that it ſhould not; in which caſe it ſhall then go 

to the next of kin, and be diſtributed according 

to the direction of the 22. & 23. Car. 2. c. 10. which 

enacts, that the ſurpluſage of inteſtates eitates, 

except femes covert, which by the 29. Car. 2. c. 3. 

{. 25. ſhall go to the huſband as her adminiſtrator, 

ſhall, after the expiration of one full year from 

the death of the inteſtate, be diſtributed in the 

Godol. c. 33. following manner: one-third to the widow, and 
#: Hey: the reſidue in equal proportions to the children; 
— or if dead, to their repreſentatives or lineal de- 
Ray. 456 ſcendants. If there are no children or legal repre- 
14 Rag. 35. ſentatives living, then a moiety ſhall go to the 
widow, and a moiety to the next of kindred in 

equal degree, and their repreſentatives. It no 

widow, the whole thall go to the children. If 

neither widow nor children, the ones har 1 

| diſtributec 
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diſtributed among the next of kin in equal degree, 
and their repreſentatives : but no repreſentatives 
are admitted among collaterals, farther than the 
children of the inteſtate's brothers and fiſters. 
The next of kindred are to be inveſtigated in the 
manner before mentioned wit! reſpect to letters 
of adminiſtration. A father thall tucceed to all 
the perſonal eſtate of his children who die inteſ- 
tate without wife or iſſue: but by the 1. Fac. 2. 
c. 27. if the father be dead, the mother and each 
of the remaining children, or their repreſentatives, 
ſhall divide the effects in equal portions. It is, 
however, further enacted by the ſtatute of diſtri- 
butions, that no child of the inteſtate, except his 
heir at law, on whom he tettled in his life-time 
any eſtate in lands, or to whom he gave any pe- 
cuniary portion, equal to the diltributive fhares 
of the other children, ſhall have any part of the 
ſurpluſage with their brothers and ſiſters; but if 
ſuch ſettlement or portion be unequal, then the 
ſurpluſage may be ſo diſtributed as to make all 
their ſhares equivalent. 


$. III. Of Civil Injuries. 
HAVING in the two preceding ſections of 


this chapter given a ſummary account of the law 
reſpecting perſons and property, we ſhall now pro- 
ceed to ſhew in this and the ſubſequent ſection, in 
what manner they may be afiected by cv! injuries, 
or crimes and miſdemeanors, with the modes of re- 
dreſs and puniſhment. CIVIL IN IVRIESs, or pri- 
rate cvrongs, are an infringement or privation of the 
private or civil rights belonging to individuals, 
confidered as individuals; the remedy for which is 
by civil ſuit, or action in a court of juſtice; for 
it is an eftabliſhed maxim, that no poſſible injury 
can exiſt, for which the Law has not provided an 
adequate remedy. We thall theref>re endeavour 
to defcribe the — {pecics of actions by which 
civil injuries are red:efled ; ſubjoining a few caſes 

in 
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in which the Law allows the injured party to 
obtain redrets himſelf. 


Acrioxs are defined to be, “ the lawf1il de. 
mands of one's right;“ Atio nibil aliad oft gn 
3 285. jus proſequendi in judicio quod fivi debeatur ; and ther 

0. 0 | 


cc 


| * are diſtinguiſhed into three kinds: actions perjonal, 
| real, and mixed, —PERSONAL ACTIONS are, {th and 
| whereby a man claims a debt, or perſonal duty, or into 
=. damages in licu thereof; and likewiſe, wherclx 1 rep! 
| man claims a ſatisfaction in damages for tome witl 
| injury done to his perſon or property. The for- PAS 
| mer are ſaid to be 13 on contracts, the latter wit] 
| upon forts, or wrongs. REAL AcTloxs, which ous 
concern real property only, are {ſuch wherchy the pert 
plaintiff, called the demandant, clainis tice to 5 
have any lands or tenements, rents, commons, 0: A 
other hereditaments, in fee- ſimple, fee- tail, or for 
term of life; and by theſe actions, formerly, all | 
diſputes concerning real eſtates were decided: bn! ſim 
they are now almoſt totally laid aſide; a more the 
expeditious method of trying titles having been Y 
ſince introduced by other actions, perſonal an an 
mixed. MixED AcTtioxs, therefore, are fuits an 
of the nature of the other two, whercin tan 
ome real property is demanded, and alto perſonal £ 
damages for a wrong ſuſtained : and under chete ho 
three heads may every ſpecies of remedy by lui W 
| or action in the courts of Common Law be com- 07 
| priſed. But it is neceflary to premile, that al Ne 
| civil injuries are of zwo kinds; the one c Ju 
force, as ſlander and breach of contract; the vi 
other coupled with force and violence, as batteries ot 10 
falſe impriſonment. Actions founded on contracts al 
are either on fimple contratts, as verbal agreements, 21 
notes, or contracts unſealed ; or on ſpecial con, * 
as deeds, inſtruments under ſeal, recognizances, 60 
| or judgments: and theſe form the actions ct 10 
| aſſumpſit, debt, and covenant ; the firſt are fimple, 1 
the two latter are ſpecial contracts. Actions alto l 
are founded on forts, or wrongs ; and theſe cont b 
tute what are termed actions of treſpaſs, Trelpa's l 


"18 0 
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' either di et armis, where the treſpaſs is im- 
mediately injurious, and accompanied with ſome 
degree of force and violence; or o# the caſe, where 
N 15 unaccompanied with foe: and in its confequen- 
5 only injurious. Both theſe ſpecies of actions of 
trelpals may be divided into, 1. TRESPASS Vi ef 
-mis, as treſpaſs with reſpect to the perſon, aſſault 
and battery, falſe impritonment, and adultery 
into treſpals with reſpect to perſonal property, as 
replevin, and treſpaſs proper; and into treſpaſs 
with reſpect to real property, as ejectment. 2. TREs- 
pass on the caſe likewile is dixiſible into treſpaſs 
vith reſpect to the perſon, as flander, and malici- 
ous prolecution ; or with reſpect to perſonal pro- 
geh, as trover ; and with reſpect to real property, 
% in treſpaſs on the caſe, properly ſo called. 
Actions founded upon contract are, 


1. As$UMPS1T, Which is an action founded on 
ſimple contract, whereby damages are recovered for 
the breach of any promiſe, contract, or undertaking. 
A promile is in the nature of a verbal covenant, 
and wants nothing but the folemnity of writing 
and ſealing to make it abſolutely the ſame. It, 

thzrefore, it be to do any explicit act, it is an ex- 
preſs contract ; as if a builder undertake to build a 
houſe „thin a time limited, and fail to do it, 
US ation of ut on the cal lies againſt him, 
on his x preſs promiſe, for! che injury ſuſtained by his 
non-perlormance of it. The obligations of natural 
juſtice call upon every man to do th at which he 
dught to do, and therefore the! law raiſes. a prom! 2 
to pertorm it; as if J employ a 1 to tranſact 
any buſineſs tor me, or pe rom my work, the 
b raiſes a pre omile on my part to | pay him fo 
much as his labour deferves ; and on this implied 
contraci this action will alſo lie. Afamftis of two 
torts 1. Jacebitatus - Haunßſit, which in its nature 
is an action of debt; as if in the caſe of a debt, 
the debtor Fromiſc $ to pay it, and does not, this 
breach of promiſe intitles the creditor to this 
action, inſtea ! ot being driven to an action of 
debt; for in iadebitatus aſſump] it, the plaintiff re- 

covers 
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4. Co. 92. 94. any, but to the amount of the whole debt: and 
therefore a recovery in this action would he x 
good bar to an action of debt brougnt on the ſa;nc 
contract. The general cauſes for which this 
action may be brought are either—1. For money 
lent: 2. For money laid out and expended; 
3. For money had and received to the plaintiff", 
ule: 4. For a ſum certain, as ten pounds for goody 
fold and delivered: 5. For goods ſold guaniny 
valebant: 6. For a ſum certain for work and 
labour: 7. A quantum meruit for work and labour; 
and, 8. On an account (tated, 


1. Eſpinaſſe, 2. Dz3T is an action founded upon an exe 
x82, 18. contract, in which the certainty of the ſum or duty 
Nr appears, and in which the plaintiff is to recover 
167. the ſum he gocs for in numero, and not in damages; 
8 debt, in its legal acceptation, is a ſum of 
money due by certain and expreſs agreement; as 
by bond for a determinate ſum, a bill or note, a 
ſpecial bargain, or a rent rèſerved on a leaſe, 
where the quantity is fixed and unalterabie, and 
does not depend on any after-calculation to ſettle 
it. So allo, if one verbally agree to pay a man 4 
certain price for a certain parcel of goods, and fail 
in the performance, an action of debt will lie, for 
this is allo a determinate contract; but if he agree 
tor no ſettled price, not debt, but a ſpecial action 
on the caſe, according to the nature of the con- 

tract, muit be brought, 


Fſpinaſſe, 3:1. 3. COVENANT is an action founded on contract, 
xp cock brought for the recovery of damages for breach of 
. Co. 72. any agreement entered into by deed betwixt the 
e = parties. This agreement mult always be by deed, 
260. but the aCcion lies equally whether it be by inder- 
ture or deed poll. There is no ſet form of words 
neceſſary to be made uſe of in creating a covenant, 
and therefore any will do which ſhew the party's 
concurrence to the performance of a future act. 


4. ACCOUNT 


covers not only damages for the ſpecial loſs, if 
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hiliff, or receiver, and, in favour of trade, be- 
ween merchants. The 13. Edz. 3. c. 23. gave it 
o the executors of a merchant : the 25. Ed. 3. 
© 3. to the executors of executors: and the 
«1. Edw. 3. c. 11. to adminiſtrators; and now by 
. & 4. Ann. c. 16. it may be brought againſt the 
executors and adminiftrators of every guardian, 
hailif, and receiver, and by one joint-tenant, 
tenant in common, his executors and adminiſtra- 
ors, againſt the other as bailiff, for receiving 
more than his ſhare, and againſt their execu- 
tors and adminiſtrators. 


4. ACCOUNT is an action which, at Common 1. Bac. Abr. 
Law, lay only againſt a guardian In ſoccage, Nr 


Actions for injuries affecting the perſon are, Bull. N. P. 3. 


1. SLANDER, which is defaming a man in his re- 2. Kyinaſſe, 


putation, by ſpeaking or writing words which affect 227. 


his life, office, or trade; or which tend to his 
lofs of preferment in marriage or ſervice; or to 
his diſinheritance; or which occaſion any other 
particular damage. If flander be ſpoken of a 
peer or other great-man, it is called by a particular 
ame, ScAxDaLuM MAGNATUM, and is puniſh— 
able in a particular manner by #7. 1. c. 34. 
Common ſlander may be committed, —1, By 
words: 2. By writing, which is called L1BEL in 
friptis> z. By pictures, or repreſentations of that 
lort, which is called LIBEL fine ſcriptis. Where- 
erer the ſlander may endanger a man in law, as to 
lay that he has poiſoned another, or is perjured ; or 
vhere it may exclude him from ſociety, as to charge 
him with having an infectious diſeaſe ; or where it 
may impair his trade, as to call a tradeſman a 
bankrupt, a phyſiciana quack, a lawyer a knave; or 
Where it may affect a peer of the realm, or magiſ- 
rate, or one in public truſt; an action will lie without 
proving any particular damage to have happened, 
but merely upon the probability that it might 
happen. But with regard to words that do not 
thus apparently, and upon the face of them, im- 

i A a Port 


5. Co. 


Eſpinaſſe, 226. 
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ort ſuch defamation as will of courſe he injurious 
it is neceflary that the plaintiff ſhould aver ſome 
particular damage to have happened, which is 
called laying the action with a per gred, Words 
of heat #nd paſſion, if productive of no ill con- 
ſequences, are not actionable; neither are words 
tpoken in a friendly manner, by way of advice, 
admonition, or concern, or in the courſe gf 
legal proceedings; for in theſe caſes they are nut 
malicieuſiy ſpoken, which is part of the definition 
„ Lev. ez. Of flander. And if the defendant be able to 
Cre. Jac- 1. juſtify and prove the words to be true, no action 
will le, even though [ſpecial damage hath enſued, 
for then it is no flander or falſe tale; and where 
there is no injury, the law gives no remedy. But 
with regard to L1BELS, or that ſpecies of ſlander 
which affects a man's reputation by printing, writs 
ing, pictures, figns, and the like, there are two 
kinds of remedies; one by imdiftment or infor- 
mulicn for the public offence, as tending to break 
the peace, or provoke others to break it; and the 
other by action, to repair ine party in damages: 
and as to the public, the offence is the ſame, 
wiether the matter contained in the libel be true 
er falle; and therefore a defendant on an indif- 
ment or information 1s not allowed to alledge the 
truth of it by way of juſtification ; but in the 
remedy by action he, may, as for words ſpoken, 
juſtify the truth of the facts, and ſhew that the 
plaintiff has received no injury at all. 


2. Efpinafſe, 2. MALIiclovs PROSECUTION is another action 
77% Com.r:g, Of treſpaſs on the caſe with reſpect to the perſon, 
3. B Com. 126. 8 , 
Buller's N. P. to recover damages for proceeding againſt a man 
* 13 by indictment, or other legal proceſs, maliciouſſj, 
Fineb. zez. and without any juſt ground or cauſe for ſo doing. 
7, _ 374 But ĩt is not actionable to bring a civil action, though 
e. there be no good ground for jt, becauſe it 15 3 
claim of right : if, however, one who has a cauſe 
of action to a ſmall ſum, or has. no cauſe of 
x. Saund. 223. action at all, maliciouſly ſue another, wich intent 


1. Vent. 2 


1, Sid. 424, to impriſon him for want of bail, or to do him 


ſome 
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ious, bme ſpecial prejudice, an action ſhewing the 
ſome WY ſpecial grievance will lie. So alſo, for ſuing a 
ch is man in the eccleſiaſtical court for matters not ce. Jon 29%, 
ors Wl cognizable there, this action lies; and for pro- Heb. 260. 
cn. WT ſecuring an indictment falſely it will lie, though 
'ords WW the ind ment was bad, or not found by the 1. Str. 697. 
rice, and jury: but it is in all cafes incumbent on N 
e of the plaintiff to ſhew that the defendant proſecuted Bull. Es an: 
> Nt micioyſly and without any probable cauſe, for both + Burr: 1974. 
ton WH muſt concur to ſupport this action: the malice 3 1 
e to however may, and moſt generally is, inferred :. Wil. 232. | 
tion WET from the want of probable cauſe ; but what ſhall j 
ued, de deemed a probable cauſe, is matter for he . Term Rep. 
here Gurt to decide, and not the Fury,—An action on 2:5: a 
But the caſe, in the narure of a conſpiracy, allo lies where l 
nder ao or more combine for the purpoſe of preferring 4 
vrit⸗ nditments, charging crimes againſt any one 1 
tuo Wl vithout foundation, or otherwiſe conſpiring to | 
Ur. prejudice a man wrongfully, either in his perſon, | 
reak in his fame, or in his property; but it cannot be 
the brought except againſt 720, and therefore the molt . R. Com. ia. 
res: WH tfual way is, to bring the action for a malicious tlpicaſle, 278. 
me, proſecution. . 
true | | "A 
dift 3. Ass AUIT AND BATTERY is an action of, Eſpinaſſe, 
the Wl treſpaſs vi et armis, to recover damages for an in- 83, a 
the WW jury to the perfon Ax Ass Auy is an attempt or < — 4 
ten, offer with force and violence to do à corporal hurt Puon, 4. 
the o another; as by ſtriking at him with or without? Med 73. 

2 RO. Ab. 5643. 


1 weapon, or preſenting a gun at him at fuch ar. Vent. 436. 
; diſtance to which the gun will carry, or pointing Bl.. Ab. 154. 
ion Wl 2 pitchfork at him ſtanding within the reach 
on, it, or holding up one's fiſt at him, or by drawing 


nan ſword; and waving it in a menacing manner; 
fly, ba no words, be they ever fo provoking, will 
ng. amount to an atflault. A BaTTErY is the un- Finch, 202- 


ugh WH lawful — another in a rude or angry e lat 
5 4 manner, as by ſtriking, puſhing, joſtling, catch - Pulton, 3. 
uſe ing by the arm, filliping on the noſe, treading on Dalton, 284. 


ot Wl the toes, ſpitting in the face, or even pulling off 33 
ent Eſpinaſle, 382. 
um Ruller's N. P, 15 1. Bac. Ab. 154» Salk. 407. Ld. Ray. 63. 231. 


me | Aa 2 a button; 
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4 
a button; for the leaſt touching of another“ 
perſon wilfully, and in an angry and infultine 
manner, is a battery; and it is not even any 
excuſe to ſay that he did it caſualiter et per inforty. 
ulum, contra voluntatem fuam ; for no man (hall be 
excuſed in treſpaſs, unleſs it may be entirely 
juſtified without his default : neither is it any 
anſwer to this charge to ſay that the plaintiff and 
defendant fought by conſent, and wolenti non ft in- 
juria; for, the fighting being unlawful, conſent 
will not bar an action for any conſequential in- 
jury. There are, however, three ſorts of defence 
to an action of aſſault and battery: — 1. By infii- 
ation, or denying the fact, by pleading the general 
iſſue Not Guilty, and proving the falſity of the 
charge; for matter of juſtification cannot be given 
Bull. N. P. 17. in evidence on this iſſue, even in mitigation of 
damages. 2. By matter of excuſe, which 1s a plea 
admitting the fact, but ſhewing that it was done 
accidentally, without any default in the defendant; 
but this defence is feldom ipecially pleaded, be- 
cauſe it may be given in evidence under the 
general iſſue. 3. By juſtification, which muſt 
always be pleaded, and is an inſiſting on ſomething 
that made it law ful for the defendant to do the fact 
laid to his charge; as ſon aſſault, or that the plain- 
tiff made the fir? aſavit ; or that he was a huſband 
or ſervant, and did it in defence of his wife or 
maſter ; or that he was a parent or maſter, and 
did it in giving moderate correction to his child, 
his ſcholar, or his apprentice. So alſo, in defence 
of a man's goods or poſſeſſions, he may juſtify 
Finch, 203. laying hands upon another, to prevent his taking 
„Cem. af. ay the one, or depriving him of the other. S0 


alſo, in the exerciſe of an office, as that of 


church-warden or beadle, a man may lay hands 
upon another, and; -plead what is called a mans 


1. Sid. 301. molliter impoſuit, to turn him out of church, and 


prevent his diſturbing the n On ac- 
count therefore of theſe cauſes of juſtification, 


battery is defined to be, the ute beating of 


another. 


* 
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4. MAYHEM is an aggravated ſpecies of aſſault . Hawk. P. c. 


and battery, for which a remedy by treſpaſs vi er gf. z. 


any armis alſo lies. It conſiſts in violently depriving 3.B.Com-121, 
orty- another of the uſe of a member proper for hisdefence 9: Lit. 1:6. 
I] be in fight; and among theſe defenſive members are DO 
Irely reckoned, not only arms and legs, but a finger, 

any an eye, and a fore-tooth, and alſo ſome others : 

and but the loſs of one of the jaw-teeth, the ear, or 
in- the noſe, is no mayhem at Common Law, as 
ſent they can be of no ule in fighting; tho' the 
| in- 37. Hen. 8. c. 6. hath puniſhed the cutting off an 
ence car, by giving the injured party treble damages. 
Nei- 
eral 5. FALSE IMPRISONMENT is an injury to per- Co, Lit. 253. 
the ſonal liberty, for which an action of treſpaſs may * 
Ven be brought. It conſiſts in the unlawful detention! Eſpinaſſe's 
1 of of the perſon, without any legal authority. Every P's: of Ac: 
plea reſtraint of a man's liberty, under the cuſtody ot 2. — 585 
one another, either in a gaol, houſe, ſtocks, or in the 

nt; ſtreet, is in law an impriſonment. This action is 

be- commonly joined to an aſſault and battery; for 

the every impriſonment includes a battery, and every 

wt battery an aſſault. To conſtitute the injury, there- 

ing fore, of falſe impriſonment, there are two points 

act requiſite ; 1. The detention of the perſon: 

in- 2. The unlawfulneſs of ſuch detention. An illegal 

ind detention or arreſt may be with reference to the 

or perſon; as where a writ is ſued out againſt an 

ind executor or adminiſtrator, without ſuggeſting a 

Id, devaftavit, for otherwiſe they arc not liable to be 2. , 368. 
ce arreſted ; or if any perſon be arreſted by civil pro- IT Vs 
iy 2/5 on a Sunday: but it is not falſe impriſonment e. 7. 

ng to arreſt a witneſs in returning home from the 

S0 courts, or a peer of the realm, or a certificated Dougl. 646. 
of bankrupt, or an inſolvent debtor ; for in the firſt 

ds caſe, the privilege is not to the perſon of the 6 Co: 32. 
JUS witneſs, but to the court; and in the others, the 

nd officer is juſtified by the writ: nor will this action 

c- lie againſt a Judge of a court of record, for any 

Ny act done by him in the execution of his office; salk. 396. 

of but in general, unleſs a perſon who arreſts another 


be authoriſed by proceſs from the courts of juſtice, 
M Aa 3 Or 
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or by ſome warrant from a legal officer havin 
power to commit under his hand and ſeal, und 

expreſſing the cauſe of ſuch commitment; or for 

ſome other ſpecial cauſe warranted for the 
1 neceſſity of the thing, either by the Common Lay 
2 Ing. 539. or Act of Parliament; ſuch as the arreſting of 
Foſter, of a felon by a rivate perſon without warrant, the 
Alexander impreſſing of mariners for the public ſeryice, 
Broadfoot, or the like; this action will lie. But the damages 
zality of pref in which the injured party may be recompenled 
ng is examin- by means of this action, would be a very in- 
d and prove: adequate ſatisfaction, if the impriſonment alſy 
could not be removed ; the Law, therefore, has 
3-BlCom-134- for this purpoſe provided the writ of I abeas corpus, 


the molt celebrated writ in the Engliſh Law. 


Bul.N.P 25. 6, NEGrL1GENCE or FOLLY may alſo be pro- 
» Elpinalles ductive of injuries, for which the party may bring an 
39 action of mk paſs on the caſe; for eyery man ought to 
take care that he does not injure his neighbour ; 

and therefore, wherever a man receives any hurt, 

either in his perſon or property, through the default 

of another, whether by doing ſome act, or by the 

neglect of any duly, though the fame were not wilful, 

yet if it be occaſioned by negligence or folly, the 

law gives him this action to recover damages for 

the injuries ſo ſuſtained; as where the defendant, 

by uncocking his gun, accidentally wounded the 

plaintiff, who was ſtanding by to ſee him do it; 

- or where a man retains an attorney to conduct a 
Finch, 183. cauſe, and he by ſome omiſſion loſes it, and 
| thereby injures his client; or where à perſon who 
An * is bound to cleanſe a ditch, ſuffers it to become 
bonner? fo foul that his neighbour's land is oyerflowed and 
injured: for it is no excuſe for the defendant in 


3: Lev. 372+ this action to ſay, that the injury was involw:tary E 
on his part; or that, by proper attention, the per. 

Cro. Jac. 46. lon who received the injury might have avoided a 
it: but if the injury was occaſioned by the K 

+ Lev. 196. plaintiff's own negle& or folly, the action will c 
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7. ADULTERY is an injury that may be offered 3-Bl.Com.r39. 
w a perſon conſidered as a huſband, for which — 2 
the Law gives him a ſatisfaction, by an action of 440. 
eſpaſs vi et armis againſt the adulterer. The : 
ground of this action is the injury done to the 885 
| huſband, by alienating che affections of his wife, 
deſtroying the comforts ariſing from her company 
and that of her children, and impoſing on him a 
furious iſſue; wherein the damages recovered are 
uſually very large and exemplary. But they are 
properly increaſed or diminiſhed by the particular guy, N. P. 25. 
circumſtances of each caſe ; the rank and quality 
cf the plaintiff, the condition of the defendant ; 
lis being a friend, relation, or dependant of 
the plaintiff, or being a man of ſubſtance; or 
proof of the plaintiff and his wife having lived 
comfortably together before her acquaintance with 
the defendant, and her having always born a good 
character till then, as well as proof of a ſettlement 
or proviſion for the children of the marriage, are 
all proper circumſtances of aggravation, On the 
other hand, proof that the wite had before elop- 
ed with others, or that the huſhand had turned 
her out of doors and refuſed to maintain her, and 
that he kept company with other women, or that Cibber v. 


he : 

5 he was acquainted with and conſented to the de- e. ge 

F tendant's familiarity with her, is proper in miti- Roberts v. 

* zation of damages. So the defendant may Marleton, at | 

5 gire in evidence chat the wife had a baſtard before ger War Ia 

* marriage; but he cannot give evidence of the C. ]. 
general reputation of her being or having been a Nee 

id a ; 5 Stephenſon, 

th proſtitute (a), for that may be occaſioned by her stated, 1:45, 

by tamiliarity with the defendant ; though perhaps, re 

0 alter having laid a foundation, by proving her Worley v. 

£ being acquainted with other men, ſuch general Bae. Sit. 

7 evidence may be admitted. The plainti F in this fe Hl. 1733 

f (a) By Loxd MANs*1ELD, in privity of her huſ add, and a 

0 the caſe of Smith v. Alliſon, at man is thereby dra in into crim. 

e the Sitting at Weſtminſter in the con. an action will ot lie, for it is 

1 King's Bench, after Trinity Term, damnum abſque in rid. Bull. 


Geo. 3. if a woman be ſuffered N. P. 27. 
e live as a proſtizute with the : 
1 4 4 action 
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action muſt by proof of the actual ſolemnization 

of a marriage; for neither cohabitation, reputation, 

nor any collateral proof whatever, is ſufficient: 

but the fact of marriage may be proved either by a 

copy of the Regiſter, or by the teſtimony of one 

8 who was preſent at the ceremony; and this 

done witneb, or any other who was preſent, may prove 

Birt v. Bao 7he identity of the perſons married; for both theſe 
low, Mich. f. 5 Nen 

5 facts may be proved by other than the „ib 

Dougl gz. witneſſes to the Regiſter, This action may be 

1 - _ brought at any time within fx years; and the plain. 

3. Wilf. 319, tiff hall have his %, although the jury find 


3+ Bl. Rep. S55. damages under forty ſhillings, 


Acrioxs for injuries affecting a man's pern 
property are, 


F. N. B. 217. 8. Dzrezir. A writ of deceit lies at the 
2. Bl. Com. 166. Common Law to give damages in ſome particular 
Ball. N. P. 29. caſes of fraud, and principally where one man 
does any thing in the name of another, by which 
he is deceived or injured; as if one brings an 
action in another's name, and then ſuffers a non- 
ſuit where the plaintiff becomes liable to coſts; 
or where one ſuffers a fraudulent recovery of lands 
or chattels, to the prejudice of him who hath the 
right. But now AN ACTION ON THE CASE I 
of deceit, is more uſually brought upon cheſe 
occations, which lies wherever a perſon has, by a 
falſe affirmation, or otherwiſe, impoſed upon an- 
other to his damage, who has placed a reaſonable 
confidence in him; as if a man in poſſeſſion of 
a hortſe or a lottery ticket ſell it to another for his 
own; for poſſeſſion of a perfonal chattel is a 
Ray. 303. Colour of title, and therefore it was but a reaſon- 
Allen 91: able confidence which the buyer placed in him, a 
Bull. N. T. 3% When he affirmed it to be his own. But it is in- 0 
Salk. 216. cumbent on the plaintiff to prove that the defen- e 
Cro. Jace 4!- dant knew it not to be his own at the time of the 
ſale. So if the vendor affirm that the goods are the l 
1, Danv. 176. goods of a ſtranger, his friend, and that he ha 
an authority from him to fell them, whereas F | 
truth 
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truth they are the goods of another, and he had 

no ſuch authority, the action will lie. So alſo, if Ray. #118. 
the ſeller affirm the rent of a houſe to be more g Als 
than it really is, whereby the purchaſer 1s indu- 

ced to give more than it is worth. So, if a mer- 

chant ſells one kind of filk for another, whereby 

the purchaſer is impoſed upon in the value. So alſo, Salk. 23g. 
if the vendor of a horſe affirm at the time of the 

ſale that he is ſound wind and limb, whereupon 

the purchaſer, fidem adbibens, gives ſo much; if gat. 21. 
the horſe be blind, the action will lie; but if the Onflow's Ni 
rt contract with warranty be broken off, the Fun 23. 
warranty will not extend to a ſubſequent fale. 

And in a late caſe it was determined by three 

Judges againſt one, that where one Foſeph Freeman, 

ending to deceive one John Paſley, did per- 

ſuade the faid John Paſley to deliver goods to one 

Falch, by falſely affirming that Falch was a perſon Paſley v. 
ſalely to be truſted and given credit to, whereas in 3. Term Rep. 
truth he was not, which the ſaid Joſeph Freeman well 1. Hilary 
knew, by which falſe affirmation ( Falch becoming“ * 
bankrupt) the plaintiff loſt his goods; this ac- 

tion would lie, although the detendant was not 

benefited by the deceit, or in colluſion with the 


perſon who was. 


9. TRovER Ax D CONVERSION is. alſo, in its Eſpinaſſe, 187. 
fs "er" Onilow's N. P. 
original, an action of treſpaſs on the caſe, con- ,,, 

idered with reſpect to perſonal property; and lies 3. l. Com. 151. 


to recover damages againſt ſuch perton as had 


found another's goods, and refuſed to deliver thein 


on demand, but converted them to his own uſe; 
from which finding and converting it 1s called an 
action of trover and converſion. This action now 
lies againſt any man who has in his poſſeſſion, by 
any means whatſoever, the perſonal goods of an- 
other, and refuſes to deliver them when demand- 
ed. The poſſeſſion of goods by finding is not un- 
lawful, but the finder cannot acquire a property 
therein; unleſs the owner be forever unknown ; 
the injury; therefore, is now ſuppoſed to he in 
the illegal "conver fon, which mult be preciſely 

proved, 


—— 


g - RJ - 
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proved, and the fact of finding a trover is total 


immaterial. #the 

this ac 

Boll. N. P. 4. 10. DETINUE is an injury affecting a nan N: 
, mans Bf 

1 perſonal property, and lies for the recovery of ich 
233˙ goods in ſpecie, and alſo for * for the de- 
tainer; but as in this action the defendant may perſo 


wage his law, trover is the action in more common aber 
| uſe. In detinue, it is neceſſary to aſcertain the whet! 
| thing detained in ſuch a manner that it may be en 
| ſpecifically known and recovered ; and therefore ii WM',, 


cannot be hrought for money, corn, and the like; of If 

for that cannot be known from other money or the f. 

corn, unleſs it be in a bag or fack, for then it 3 
af 


may be diſtinguiſhably marked, In order, there- 
fore, to ground an action of detinue, theſe points pole 
are neceſſary:— 1. That the defendant came law- proſe 
fully by the goods, as either by delivery to him, o WW 
finding them : 2. That the plaintiff have a pro- —_ 
perty : 3. That the goods themſelves be of {ome kad ; 
value: 4. That they may be aſcertained in point Wl; 


— — 
— __  — — — — — 


. a lor . 
of identity. . 
Bull N. P. 2. 11, REPLEVIN, The action of replevin is cf den, 
3-B-Com. 107. two ſorts: firſt, in the detinet; and ſecondly, in o , 
the detinuit ; and it lies in any cafe where a man — 
2. Eſpinaſſe, 1. has had his goods taken from him by another on ur 
9 A DISTRESS, being a re- deliverance to the firit a 
N of the thing diſtrained, on ſecurity given ry 
y him to try the right, and to re-deliver the WW. 
diſtreſs if judgment be againſt him. Former)y, ay 
when the party diſtrained upon intended to diſpute ars | 
the right of diſtreſs, he had no other proceſs by wy 
the old Common Law than by a writ of replevin, a 1 
replegiari facias, which iſſued out of chancery, 59 
commanding the ſheriff to deliver the diqtreſs to a] 
the owner, and afterwards to do juſtice in reſpect to * 
the matter in diſpute in his own county - court. But 4 ff 
to prevent the delay incident to this mode of pro- 1 n 
cecding, it is ordered by the 32. Hen. 3. c. 21. ther 
con monly called the Statute of Marlbridge, ** that 6, 
the ſheriff, on complaint made, ſhall re-deliver 3 
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"the beaſts taken.” And to carry the directions of 
his act more conveniently into effect, it is enacted 
r 1. & 2. Philip & Mary, c. 12. that the ſheriff, 
within two months after he receives his patent, 
or at his next county court, ſhall depute four 
rerſons, dwelling at eaſt twelve miles NG each 
other, to iſſue rep/evins. Upon x. gang therefore, 
whether by 7erit or plaint, either to the ſheriff 
or one of his deputies, the ſheriff, in purſuance of 
the 13. Edtv. 1. c. 2. commonly called the Statute 
of Veflminfler the Second, mult, before he grants 
the plaint or executes the zorit, take ſecurity :— 
Fust, That the party replevying will purſue his 
ation againſt the diſtrainer, and for which pur- 
poſe he puts in plegios de proſequendo, or pledges to 
proſecute. SECONDLY, That if the right be de- 
termined againſt him, he will return the diſtreſs 
zgain ; and for this purpoſe he is alſo bound to. 
ind plegios de retorno habendo. Theſe pledges are 
merely diſcretionary in the ſheriff; but on a diſtreſs 
for reat, it is required by the 11. Geo. 2. c. 19. that 
the officer granting a replevin on a diſtreſs for 
reat, ſhall take a bond with two ſureties, in a ſum 
of double the value of the goods diltrained ; 
vhich bond ſhall be aſſigned to the avorzvant, or 
perſon making cognizauce, on requeſt made to the 
lherif; and if forfeited, may be ſued in the 
ume of the aſſignee. The ſheriff, on receiving 
luch ſecurzty, is immediately by his officers to 
cauſe the chattels taken in diſtreſs to be reſtored 
into the poflefſion of the party diſtrained upon, 
unleſs the diſtrainor claims a property in He goods ſo 


353 


ken; for in ſuch caſe the ſheriff cannot make Bull. N. F. 


replevin of them, but the party muſt ſue out a 5% 5 
writ de proprietate probandd ; upon which the ſheriff 

ault ſummon an inqueſt of office, to try in whom 

ne property previous to the diſtreſs ſubſilted; 

and if upon ſuch inquiſition the property is found 

n the diſtrainer, the ſheriff can proceed no fur- 
ther, but muſt return the claim of property to the 


court of King's Bench or Common Pleas, to be 


hers farther proſecuted and finally determined. 
But 
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But if no claim of property be put in, or if m 
trial the ſheriff's inqueſt determines it agu 
the diſtrainers, then the ſheriff is to replery by 
goods; making uſe even of force if the diſtraines 
makes reſiſtance, in cafe the goods be found 
within his county. But if the diſtreſs be carrie 
out of the county, or concealed, then the ſheiif 
mey return that the goods or beaſts are eloin, 
carried to a diſtance, to places to him unknown; 
and thereupon the party replevying ſhall have a 


Finch, 316.4 50. WIIt Of cap1a5 in TitPernzm, Or in velito namio; in 


Co. Lit. 145 
2+ Inft. 193. 


Raym. 475. 


which the ſheriff is commanded to take other good; 
of the diſtrainer, in lieu of the diſtreſs formerly 
taken and eloigucd or withheld from the owner, 
This diſtreſs being taken to anſwer the other dif. 
treſs by way of repriſal, goods taken intoitheruamcan- 
not be replevyed till the original diſtreſs is forth- 
coming. But in common N the goods are de- 
livered back to the party replevying, who is then 
bound to bring his action of replevin. An actionof 
replevin may be proſecuted in the county court, be 
the diſtreſs of what value it may; either party, how- 
ever, may remove it into the ſuperior courts; the 
plaintiff at pleaſure, the defendant upon reaſonable 
cauſe: and alſo if in the courſe of proceeding any 
ig of freehold comes in queſtion, the ſheriff can 
proceed no farther ; fo that it is uſual in the 
firſt inſtance to carry it up to the courts 
in Meſtminſter-Hall. Upon this action brought, the 
diſtrainer, who is now the defendant, makes 
AvowRY, that is, he avozvs taking the diſtreſs in 
his own right or the right of his wife; and ſets 
torth the reaſon of it, as for rent arrear, damage 
done, or other cauſe ; or elſe, if he juſtifies in 
another's right, as his bailiff or ſervant, he 1 
ſaid to make cegaiæauce, that is, he actuoreledges the 
taking, but infifts that ſuch taking was legal, # 
he acted by the command of one who had a. right 
to diſtrain: and on the truth and legal merits of 
this avowry or cognizance, the cauſe is determined 
IF it be determined for the plaintiff, viz. that the 
ciftcets was wrongtuly taken, he has already got 

Ns 


his goe 
keep 

But if 
nent 


have a 
or ch: 
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old « 
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n goods back into his own poſſeſſion; and ſhall p. N. B. 69. 


rep them, and moreover recover damages. | 
ee if the defendant prevails, and obtains judg- | 
Tamer nent that the diſtreſs was legal, then he (hall | 
found have a writ de retorno habendo, whereby the goods 

ariel Wor chattels, which were diſtrained and then re- 

hen levied, are returned again into his cuſtody, to be | 
ue WW fold or otherwiſe diſpoſed of, as if no replevin 
on; nd been made. Or, in cafe of rent arrear, he | 
ave 1 my have a writ to enquire into the value of the 

0; 11 i liftreſs by a jury, and ſhall recover the amount 

2000s or it in damages, if leſs than the arrear of rent ; 

merly Wi or if more, then ſo much as ſhall be equal to ſuch 

Wer. near; and if the diſtreſs be inſufficient, he may 

di. ke a farther diſtreſs or diſtreſſes (a): but other- ( ee 

/can- WE vile, if, pending a replevin for a former diſtreſs, a 7. C . 

orth- nan diſtrains again he the ſame rent or ſervice, 

e de. WY then the party is not driven to his action of reple- 

then vin, but mall have a writ of recaption, and recover 

„net damages for the defendant's contempt of the 

t, be procels of the law. 

10 

the 12. Rxscors is where the owner, or other Bull. N. P.6:. 

able perſon, takes away by force a thing diſtrained 

an Wl from the perſon diſtraining ; but the perſon muſt 

7 be actually in poſſeſſion of the thing, or elſe it is 


no reſcous; as if a man come to make a diſtreſs, 
! k . . . 
urts and he is diſturbed to do it; but the party may 


* bring an action on the caſe tor this diſturbance. 

$ID. 

* 13. MrsBEnaviouk in an office, truſt, or 

lets duty, is an injury for which the remedy is by 

ige action on the caſe; as if a ſheriff make a falſe re- 

8 turn to a writ, or a mayor to a mandamus, or deny 

10 poll to one who ſtands candidate for an elec- 
pos ure office, or for refufing to take a vote at fuck | 
2 election, or for not returning him who is duly : 
zi choſen; or if a juſtice refuſe to take the examina- 
ry tion of a party robbed, ſo that he is prevented j 
*s trom recovering againſt the hundred upon the f 
10 latutes of hue and cry. 


14. TRESPASS 
mus 
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Bull. . P 74 14. TRESPASS ON THE CASE is an action 
3% brought for the recovery of damages, for ac 
unaccompanied with force, and which in their cage 

quentes only are injurious ; as if a man who ought 

to inclole againſt my land do not incloſe, by 

which the cattle of his tenants enter into my land, 

2. Stra. 334- and do damage to me. Thus alfo, where the de- 
tendant put up a ſpout in his own concerns, ud 

which was an act lawful in itſelf, but when i 


produced an injury. to the plaintiff, by conveying i. 
the water into his 2 this action was adjudged df ar 
to lie for ſuch eonſequential injury. athet 


15. TxESYASS VI ET ARMIS is allo an action anot] 


Eſpinaſſe, 48. - : z 5 * treſp 
8 which lies for an injury done by one private man relp 


Pius, 10. to another, where the :mmediate act itſelf occalions WW he 
the injury, either to his perſon, goods, or lands; had 
but having already mentioned the firſt, and mean- bis 
ing * to mention the laſt, our preſent ob- ¶ bene 

ſervations will be confined to thoſe injuries which idea 
affect goods only. Thus, where entry, authority, cont 
or licenſe, is given to any one by the l, and he i 0 


abuſes it, he will be a treſpaſſer as init; but ſuch 


Six Carpenters” hen it is given by the party, he may be puniſhed nece 
N for the abuſe, 2 <4 will not by a — lor 
ab initio; but the not doing cannot make the party ſtill 

who has authority or licenſe by law, a treſpaſſer cha! 

: ab initio, becauſe not doing is no treſpaſs. Thus, gral 
Cro. Jac. 147- 1f 4 perſon enters into a tavern, which every man give 
by law has a right to do, yet if he feals any thing as 1 

from thence, his firſt entry ſhall be deemed un- den 


lawful, and he a treſpaffer ab initio. But by ber 
11. Geo. 2. c. 19. a diſtreſs for rent ſhall not be tra 
deemed irregular, nor the party deemed a tre(- are 


paſſer ad initio, for an irregularity in the ſubſe- and 

uent diſpoſition of it. To conſtitute a treſpaſs, allc 

hure aeg. the act cauſing the injury muſt be voluntary, and cou 
with ſome degree of fault, for if done involuntarily bin 

and without fault, no action lies; bur if it elt. 

proceed from miſtake, an action lies, for eitl 

there is ſome fault from the neglect and want of act 

proper care; as where one man cut another an 


3-Lev. 37. graſs in a common field, and pleaded that he had tha 
miſtaken it for his own. * 
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ction Ax Acriox alſo will lie for injuries affecting a 

 a:is WT can's real property: — 1. Such in which damages 

conſe. WY zlone are to be recovered, as treſpaſs vi et armis, 

ght nd treſpaſs on the caſe. 2. Such in which a term 

by for years may be recovered, as ejectment.— 

and, ; Such by which a freehold may be recovered, as 

de- BW 2 writ of right, a formedon, dower, waſte, aſſiſe, 

mms, and gare impedit. 

n i! 5 

ying t. TxEsTAss VI ET Anis lies for the doing g,.... ws 


lged of any act which is izmediately 115urious to an- Prius, 8. 
ather's lands. Every unwarrantable entry on 2; Eſpinaſle's 
another's ſoil, is in law a breaking his cloſe, and the 3. BI Com. 
treſpaſſer may by this action be called upon to 208. 309. 
ew quare cluu ſum querentis fregit ; for every man's 

land is ſuppoſed to be incloſed and ſet apart from 


his neighbovrs, either by a viſible and material 


ob- Wl fence, as hedge, paleing, walls, &c. or by an 
wich ideal inviſible boundary, exiſting only in the 
ity, concemplation of law, as when one man's land 
1 he adjoins to another's in the ſame field. And every 
but ſuch entry or breach of a man's cloſe, carries 
hed WE neceflarily along with it ſome damage or other; 
ler bor if no other ſpecial loſs can be aſſigned, yet 


arty til the words of the writ ſpecify one general 
fer WI charge, of zreading and beating down the plaintiff's 


vs, grals, However, in certain caſes, the law has 
nan Siren a right to enter on the lands of another; 
ing s if a man comes to execute a legal proceſs, to 
un- demand money, or landlord to diſtrain, or re- 
by verſioner to ſee that no waſte has been done, or 
be WI faveller to get refreſhment at an inn, all theſe 
reſ- ae caſes in which an entry is allowed by law, 
fe nnd therefore the entry is not a treſpaſs. A man 
aſs, ao may juſtify in. an action of treſpaſs, on ac- 
nd count of the fræehold and right of entry being in 
ly himſelf; and this defence brings the title of the 
it flite in queſtion. One muſt have a property, 
for cher abſolute or temporary, in the foil, and 


of Wl *tual potleiion by entry, to be able to maintain 
s an action of treſpaſs; or at leaſt it is neceſſary 
ad chat the party have a leaſe and poſſeſſion of the 


veſture 
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veſture and herbage of the land. A man j« 
anſwerable not only for his own treſpaſs, but that 
of his cattle alſo; for if by his negligent keep. 
ing they ſtray upon the Jand of another (and 
much more if he permits or drives them on), and 
they there tread down and ſpoil his neighbour's 
herbage, and ſpoil his corn or his trees, the 
owner muſt anſwer in damages. By 43. Eliz.c., 
and 22. & 23. Car. 2. c. . 136. when the jury 
give leſs than forty ſhillings, the plaintiff 
ſhall have no more ces than damages, unless 
the Judge certify that the freehold was chiefly in 
queſtion. But by 8. & 9. Will. 3. c. 11. if the 
Judge certify that the treſpaſs was wilful and 
malicious, the plaintiff ſhall have full coſts, 
though the damages be under forty ſhillings: 
and alſo by 4. & 5. Will. & Mary, c. 22. if the 
N be committed in violation of the Game 
aws. 


2. TRESPASS ON THE CASE alſo lies to recover 

damages for injuries to land, where the injury 

happens in conſequence of the act, and not im- 

mediately from the act itfelf; as if any perſon 

erects a ſmelting-houſe, or works for making oqus 

fortis, and the vapour or ſmoke ſpoils the grats, 

1. Ro. Ab. 69. Corn, Or injures the cattle of his neighbour, he 

9 ſhall pay * for the injury ſuſtained, and 
ins the nuſance be abated. 


Runningron 3. EjecTMENT is a mixed action, by which 4 
6 lefiee for years, when ouſted, may recover his term 
1. Comb- 250, and damages; it is real in reſpect tothe land, hit gc. 
5. Bl Com. 20g. ſonal in reſpect of the damages. Since the diſuſe of 
real actions, this mixed proceeding is become the 
common method of trying the title to lands 0r 
tenements; and it may be brought either on the 
title, or far non-payment of rent. When 1t 15 
brought on the title, he who claims the Jand 
againſt the perſon in poſſeſſion is ſuppoſed to 
make A LEASE for years to ſome fifitious perſon, 


who is then ſuppoſed to ENTER and be in poſſeſhon 
| until 


2. Eſpinaſſe's 
Digelt, 126 


yatil 
In pe 
who ! 
the fi 
ald 
tie de 
bad, 
dint | 
7301 
un, 

to be 
{or 
tut 
hndl 
u c. 
year's 
had, 

tenan 
of th 
my f 
and 

and « 
the ri 


an js 
t that 
Keep. 
(and 
„ and 
our's 
the 
c. 6. 
jury 
intiff 
nleſs 
ly in 
f the 

and 
ots, 
ngs: 
the 
ame 


over 
jury 

im- 
{on 
eu 
rats, 
, he 

and 


h 4 
erm 
Pere 
c of 
the 
S Of 
the 
It 15 
and 
to 
ſon, 
hon 
ntl 


THE LAWS OP ENGLAND. 269 


ntil he is ejected or ous r Ev, cither by the tenant 
1 poſſeſſion (a), or by ſome fictitious perſon, 
who is called rhe caſual ejector (); againſt whom 
he fictitious leſſee brings his action for the ex- 
wlion, and he (he caſual cjeclor) gives notice to 
tie tenant in poſſeſſion to defend his title to the 
1d, which thereby comes in iffſue. The defen- 
lint is obliged to confeſs the LEASE, the ENTRY, 
ulthe ovsTER ; and if the iſſue be found againſt 
un, the leſſor of the plaintiff, who is underſtood 
v be the real party, is put into poſſeſſion. The , Bl. Com. 208. 
{tion of ejectment for rent was given by the 
fature 4. Geo. 2. c. 28. which enacts, that every 
kndlord who hath by his leaſe a right of re-entry 
n caſe of non-payment of rent, whien half: a- 
rear's rent is due, and no ſufficient diſtreſs is to be 
hd, may ſerve a declaration in ejectment on his See alſo 
tenant, or fix the ſame on ſome notorious part 3.08 gd. 
" g : : ſect- 
of the premiſes, which ſhall be valid, without ments by 
uy formal re-entry, or previous demand of rent; mortgagees. 
ind a recovery in ſuch —_—_ ſhall be final 
nd concluſive, both in law and equity, unleſs 
the rent and all coſts be paid and tendered within 
ix calendar months afterwards. An ejectment 
vill lie for an orchard, for a ſtable, a cottage, a Cro.Fliz $54. 
touſe, a chamber deſcribed as in any ſtory of a Cro Jac. 644. 
wuſe; for part of a houſe ; for a cloſe called — 
Dray-field, containing ſo many acres; for a certain C Jac. 150. 
pace called The Veſtry, in D.; for a meſſuage and Wk: 255: 
cnement; for ſo many acres of furze, moor, . Term Rep. 


teath, marſh, bogland, &c. ; for a coal mine. . 


4 A Wart or Rickr is 4 writ of the higheſt Pz. Nat. Bre. 


mature 1 1 2 p. 1. to 12. 
ature known in the law reſpecting real property, .f. N ß. 5 


for it is not to recover the poſſeſſion only, as in 3. Com. Dig. 
aher writs, but the property itſelf; and is the p. 137- a 
ny refuge to which the owner of an eſtate can & £95 


ly to recover it, after he, or thoſe under whom he 


(a) Which by 11. Geo. 2. c. 19 (5) This ſhould be ſotae real 
te is obliged to do on pain of for- perſon to anſwer for the defen- 
tung three years rent. dant'scoſts. Run. Ej. 63, 6. Mod. 

389. 6 
B b claims, 


Buller's N. P. 


115. 


Ruller, 175. 
3. Bl. Cen. 192. 
F. N. B. 211. 
217. 255. 

3. Co. 88. 


F. N. B. 7. 
Co. Lit. 352 
Wood, 568. 
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claims, has neglected to bring an action by mu] he 1s 
df entry, writ of aſſiſe, either of mort d anger guard 
or novel diſſeifin, for the ſpace of thirty year, WI Stu! 
And by 32. Hen. 8. c. 2. no perſons ſhall have x lands 
writ of right of the poſſeſſion of his anccſtot, Wh (£14% 
but within ſixty years after diſſeiſin complained of; Gant 
nor of his own poſſeſſion but within e v, ink 


A claim or entry to prevent the limitation of this 
ſtatute muſt be upon the land, unleſs there be T- 
tome ſpecial reaſon to the contrary, 


5. A ForMztDox is a writ diſtinguiſhed into 
three ſpecies ; a ſormedon in the deſcender, in the u- 
mainder, and in the reverter. The firſt lies where 
a gift in tail is made, and the tenant in tail aliens 
the lands, or is difleiſed of them, and dics. 
The ſecond lies where one giveth lands to another 
for life, or in tail, with remainder to a third 
perſon, in tail, or in fee, and he who hath the 
particular eſtate dieth without iſſue inheritable, 
and a ſtranger intrudes upon him in remainder, 
and keeps him out of poſſeſſion. The third lies 
where there is a gilt in tail, and afterwards, by 
the death of the donee or his heirs, without itte 
of his body, the reverſion falls in upon the door, 
his heirs, or aſſigns. By 21. Fac. 1. c. 16. |) 
writs of for medon ſhall be ſued within twenty years 
next after the title or cauſe of action firſt deſcend- 
ed or fallen, except the perſon intitled be at the 
time of the ſaid writ firſt deſcendant, an infant, 
teme covert, &c. and then ſuch perſon and his 
heirs may, notwithſtanding the ſaid twenty years 
be expired, bring his action within ten years. 


6. A WIT or Downx lies where a woman 


hath received only part of her dower, and demands f 
the reſidue againſt the ſame tenant in the lame 0 
term, ſhewing the right to recover ſuch reſidue. Y 
There is alſo a writ of dower unde nibil Jabel, 1 
where the wife hath received no part; as where à , 
man having lands or tenements hath made no : 


aſſurance thereof of any part to his wife, ſo tha 


1} 


* 


V rt 
Aeſior 
years, 
ave a 
eltor, 


d of; 
Fears, 
this 
re be 


into 
e re- 
here 
liens 
dies. 
ther 
hird 
the 


++ 14 ow 


THE LAWS OF ENGLAND. 371 


he is driven to ſue for it againſt the heir or his | 
guardian. Damages in dower are given by the RB 
Fatute of Merton, c. 1. but it extends only to ye. 112. 
unds whereof the huſband died ſeiſed. The de- 2: Saved. 1. 
1 ; obius v. 
ſendant may plead to this writ, that the deinan- dag, 
dant and ſuppoſed huſband ** ge unques accouple Trin. 33. Geo. 


i , lotal matrimonie.” 2. 


7. A Writ or WasTs is allo an action partly 5 Cena. 
formed upon the Common Law, and partly upon Bullets N. P. 
. Ade. 1. c. 5. the Statute of Glovcefler ; and may 119. 
be brought by him who hath the immediate eſtate _— 2 
of inheritance in reverſion or remainder, againſt Luw. 1547. 
the tenant for life, tenant in dower, tenant by Co. Lu 158. 
the courteſy, or - tenant for years; and by &% car. 44. 
13. Ede. 1. c. 22. commonly called the Statute of- laſt. 403. 
i/eftminſter the Second, by one tenant in common 
of the inheritance againſt another, who makes waſte 
in the eſtate holden in common, which ſtatute has 
been held to extend to joint-tenants, but not to 
coparceners.— Waſte is a mixed action; partly 
tal, ſo far as it recovers land; and partly perſo- 
nal, ſo far as it recovers damages; for by the 
Statute of Glouceſter, the plaintiff in an action of 
waſte is to recover the thing waſted, and treble r:Ch.Rep.14. 


damages; but the uſual remedy for this injury is 9 
by application to the court of Chancery. agen 


8. Ass1sE; Writs of aſſiſe are of two forts, Buller's N. P. 
120. 


el diſſeiſin, and mort d anceſtor; and is applicable p. N. B. 15. 
to two ſpecies of injury by ouſter, viz: by abate- Finch. 290. 
ment, and a recent diſſeiſin. An aſſiſe of mort d' Co:Lit- 154+ 
$ . 1. Com. Dig · 
eaceſtor, or death of one's anceſtor, lies where the 46. 
abatement happened upon the death of the de- 
mandant's father or mother, brother or ſiſter, 
uncle or aunt, nephew or nicce ; and the writ 
directs the ſheriff to ſummon a jury, or aſſiſe, to 
view the land in queſtion, and to recognize whether 
luch anceſtor were ſeiſed thereof on the day of his 
death, and whether the demandant be the next heir, 

An aſſiſe of novel diſſeiſin, or recent diſſeiſin, is an Co. Lit. 183. b. 


action of the ſame nature with that of mort d anceſtor, *' — Dia 
| 6 


B b 2 inaſmuch 406. 
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5. Co. 46. inaſmuch as the demandant's poſſeſſion miſt he 
<1 _ ſhewn; but as the writ alledges the diſſeiſin 


1. Com. Dig» poſitively committed, the ſheriff is commanded to 
419. reſeize the land, and all the chattels thereupon, 
and keep the fame in his cuſtody till the arrivad of 
the juſtices of aſſize. Novel difſeijiu mult he 
founded upon a ſeiſin in him who brings the writ, 
and therefore it is now rarely uſed for any thing 
beiide the recovery of an office. ; 


Wood's Inſt. 9. Qrvare Imyepirt is a poſſeſſory action, and 
866. 


. N. B. 32. lies When any one is diſturbed by another in his 
Co. Lit. 344 right of advowſon, to preſent a clerk to a church 
1 _ when it is void. The patron of every living is 
5 Cem. Dig bound to preſent within fix months after the 
376. church becomes void, or the right of preſentation 
will lapſe to the biſhop; but if made within that 
time, the biſhop is bound to admit and inſtitute 
the clerk, if found fi:thcient, unleſs the church 
be full, or there be notice of any litigation, The 
patron therefore, if the delay or refuſal ariſe: 
from the biſhop alone, as upon pretence of in- 
capacity, or the like, brings this writ againſt the 
biſhop, and he only is named in the writ ; but! 
there be another preſentation ſet up, then the 
pretended patron and his clerk are allo joined in 
the writ ;'or 1t may be brought againſt the pre- 
tended patron and his clerk, leaving out the 
biſhop ; or againſt the patron only; but it 1 
generally brought Rwarl® all three; for if the 
biſhop is left out, and the ſuit is not determined 
till üx months are paſt, the biſhop is entitled to 
Ae preſent by lapſe; but if he is named and made 1 
Cro. Jac. 93. party to the ſuit, no lapſe can poſſibly accrue till 
Heb. 316. the right is determined; and therefore it is al- 
7. Co. 25. ww , 
ways molt adviſable ro make him a party. If the 
pairon be left out, and the writ is only againſt the 
biſhop and the clerk, the ſuit is of no effect, and 
the writ ſhall abate; for the right of the patron 1s 
the principal queſtion in the cauſe. If the clerk 
be left out, and has received inſtitution before the 
action brought, as is ſometimes the caſe, the 
patron 


3. Hl. Com. 247+ 
Buller's Niſi 
Prius, 122. 
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patron plaintiff may recover the riglit of patron- 1. Term Rep, 
axe, but not the preſent turn; tor he cannot in C. B. 418. 
ure judgment to remove the clerk, unleſs he be 
made a defendant and party to the ſuit, to hear 
what he can alledge again! it; for which reaſon 
tis the ſafer way to inſert them all three in the writ, 
Inmediately on ſuing out the gte impedit, if the 
plaintiff ſuſpects that the biſhop will admit the de- 
ſendant's or any other's clerk, pending the ſuit, 
he may have a prohibitory writ, called a ze admittas. 
If the biſhop, after the receipt of a e admittas, F. X. B. 3ut. 
admit any perſon, even though the right of the 
patron preſenting the perſon ſo admitted may 
have been found in a jure patronatis (which is a 
proceeding in the eccleſiaſtical court, to enquire 
which of two contending, patrons have the right), 
the plaintiff, after he has obtained judgment in the 
quare impedit, may remove the incumbent, if the 
clerk of a ſtranger, by a writ of ſcire facias, and alſo 
have a ſpecial action againſt the biſhop, called a 
pare incumbravit, to recover the preſentation, and F-N- B-48- 
lamages for the injury done him by incumbering be. 
the church with a clerk pending the ſuit. But if 
the biſhop has incumbered the church by admit- 
ung the clerk before the ne admittas received, no 
(are incumbrauit lies. The plaintiff in gare 
mpedit mult ſet out his title, and prove a preſenta- 
ton in himſelf, his anceſtors, or thoſe under 
whom he claims; and ſhew diſturbance before 
action brought. The biſhop and the clerk uſually 1. Tern Rep. 
diſclaim all title, fave only, the firſt as ordinary C. B 276. 4:3 
to admit and inſtitute, and the other as preſentee 
of the patron, who is left to defend his own 
tight; and upon failure, then the defendant muſt 
prove his right. If the right be found for the 
plaintiff on © trial, 1t mult be further enquired, 
I. If the church be full, and of whoſe pre.enta. Sce the Caſe 
non. 2. Of what value the living is. 3. In caſe * 
of plenarty, upon an uſurpation, whether fix 5, %, Lesch 
calendar months have paſſed between the avyoid- ten. 
ance and the action; and if it be found that the 
Plaintiff hath the right, and hath commenced his 
ation in due time, he ſhall have judgment to re- 
b 3 cover 
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3- Bl. Com. Cover the preſentation. Beſides theſe poſſeſſory 

NR B. 206 actions, there may be alſo had a rit of right f 

ne *” advoreſon, a recovery in which may be pleaded in 
bar to a guare impedit, The clerk alſo, when in 
full poſſeſſion of the benefice, although he cannot 
have a writ of right, may have a writ in the nature 
of an aſſiſe, called a juris utrum, or the parfon's terit, 
to recover glebe, rent, tithes, &c. aliened by his 
predeceſſor. b | 


Bes1DEs theſe actions for the redreſs of civil 
injuries, there are criminal prolecutions relative 
to civil rights of which it will be proper to take 
notice. 


$ Bl. con. 1, By PETITION OF Ricurt, which is uſed 
2 56+ , ) . is . i : & 
Skin. 609. where the King is in full poſſeſſion of any heredit 


Fiach, 256. ments or chattels, and the party ſuggeſts ſuch. a 

7. St. Ir. 13, right as controverts the title of the crown; and 
this may be proſecuted either in the Chancery oi 
the Exchequer. 


Skin. 668. 2, MoxnsTRANs DE DRorr, which is uſed 

4 Co. 35 where the right of the party, as well as the right 
of the crown, appears upon record; as where on 
an inqueſt of oftice, intitling the King to lands, 
the whoic matter is found by the jury ſpecially, 
and entered on the record. 


3. Bl. Com. 3. e rom te is a writ in the nature of a 
262. writ of right for the King, againſt him who 
pr x 1 claims or uſurps any office, franchiſe, or liberty; 
9. Co. 28. a. for as the crown is the fountain of all power and 
12 * juriſdiction, if any perſon or corporation take 
235. upon them to execute any office or juriſdiction 
Sika. 1161. without being legally authoriſed fo to do by thc 
Ter King's charter or act of parliament, the court of 
2. Burr. 869- , 


Cow p. 58. 75 King's Bench will call upon them, to ſhew by What 
Dowel: '97e Warrant or avthoriy they claim to execute ſuch 
4 = 453- p. ofice or juriſdiction. The old method of doing 
. Term Rep. this was by writ of 9% wwarranto, but of latter 
4. Tem Rep. times the method has been by information in the 
200. nature of quo warranto; but by 4. & 5. Will. 8 
: Mary, c. 18. and 9. Au. c. 20. ſuch informaticn 
cannot be filed without leave of the court. 


4. MANDAYYS 


* , — 
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a. Maxpamus is a prerogative writ iſſuing out Bull. N. P. 
of the court of King's Bench, that court having % Com. 
2 general ſuperintendancy over all inferior juriſ- 264 
6 Bon, and perſons, to enforce obedience to acts of 5; N.. 
parliament, and to the King's charter, in which 4. Com. 4 
caſe it is demandable of right; but when the right 20s. 
is of a private nature, as to an office in which the — 
public is not concerned, ſuch as a deputy, regit- 
ter, &c. it is diſcretionary m the court to grant or 
to refuſe it: therefore, upon every application for 
2 nandamus it muſt be thewn to the court what the 
ofice is. This writ: alſo, by the 9. Ain. c. 20. 
is made a moſt full and effectual remedy for 
refuling to admit any perſon entitled to an oflice in 
2 corporation, and for wrongfully removing any 
perſon who is legally poſſeſſed. 


5. PRonIBITION is a writ iſſuing properly only 3. Bl. Com, 
out of the court of King's Bench, being the King's , pL... wine. 
prerogative writ; but for the furtherance of juſtice, 476. 
it may now alſo be had, in ſome caſes, out of the _ " 

523. 
court of Chancery, Common Pleas, or Exch2quer, 2. Inſt. 602. 
Cirected to the judge and parties in a ſult in any »Ro-Rep-252, 
'nferior court, commanding them to. ceaſe from WR Prad. 
the proſecution thereof, upon «a ſuggeſtion that 259. 
either the cauſe originally, or ſome collateral 1 ig 
matter ariſing therein, does not belong to that 
juriſdiction, but to the cognizance of ſome other 
court. But, if a prohibition be improperly obtained; 
«conſultation, which is a writ authoriſing theinferios 


jurildiction to proceed, ſhall be awarded. 


6, Seikg FAci1as is a judicial writ founded Crompron's 
on ſome matter of record; as judgments, re- 29; 
cognizances, and letters patent; on which it lies f. N. F. 267. 
to enforce the execution of them, or to vacate and 4. Bac. Abr. 
let them aſide. This writ, however, though it 
be judicial or of execution, is ſo far in the nature 
of an original, that a defendant may plead to it; 
and in that reſpect it is AN AcTION. A ſcire fucias 
lies for many purpoſes in law, the writ being 
formed according to the ſubject matter; but the prin- 
Cipal uſe is to recover againſt bail after judgment 
had againſt the principal on the recognizance 

B b 4 forfeited; 
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2 Irft 22% forfeited ; to revive a judgment by and againſt the 
+ Bac. Abr. fame identical parties to a ſuit on which judgment 
413-414 Was had; to continue a ſuit by or againſt the repre. 
Co. Tu. 103. ſentatiyes of the parties dying before final judg- 


ment, or after judgment and before execution. 


HAVING enumerated the ſeveral ſpecies of 
actions by which injuries are redreſſed, we (hall 
proceed, in the remaining part of this ſection, to 
point out THE MODES OF PRACTICE by which an 


action is carried on, from the firſt ifſuing of the To 
writ until the plaintiff obtains execution. hg 
Termes dele 1, A WIr, breve or brepitate, is, in its maſt * 
Eil . extenſive ſignification, a mandatory letter from = 
289. the King, in parchment, ſealed with his GREAT Kine 
3 com. SEAL, commanding ſomething to be done, or hs 
Wood's Inſt. giving commiſſion to have it done. Writs are of ng 
555 various kinds; hut thoſe we are at preſent to con- c 
„om. Pig. ſider, are grounded on ſome cauſe of action, and hh 
bog. ihr 5 * N 5 and 
arc divided into original and judicial. On idix A ** 
Wurrrts, all of which iſſue out of the court of 12 
Chancery, are either optiozal ar peremptory; or, in the * 
language of the law, they are either a recipe, or a * 
ft te fecerit ſecurum. The pracife is in the alterna- . 
tive, commanding the defendant to do the thing * 
required, or ſhew the reaſon wherefore he hath not of: 
done it; and is uſed where ſomething cer- an 


tain is demanded; as to reſtore the potteſſion 

of land, to pay a certain liquidated debt, or | 

the like. A þ te fecerit ſecurum directs tac 

ſheriff to cauſe the defendant to appear in court, 

without any option given him, provided the plain- 

tiff mate him ſecure, to proſecute his claim; and the 

vſe of this writ is where nothing ſpecifically is de- 

manded, but only a ſatisfaction in gencral; as are 

Gaiber's Writs of treſpaſs, or on the caſe. Both theſe 
Hitto: y _ ſpecics of writs are zefted, or witneſſed, in the King's 
Fat e Com. OWN name, wirxzss Ourſelf at W/cfminſter,” 
mon Pleas, 2.9 · or wherever the Chancery may be held, In the 
120, 169 court of Common Pleas all actions are commenced, 
or ſuppoſed to be commenced, by original 70117 

iſſued out of Chancery, returnable in that court; 

on which a capias in treſpaſs quare clauſum freg'! 

| | : 15 
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made out; and if the party is to be held to bail, 

in dc etiam is inſerted, and alſo in a certain 

« plea of debt, &c.“ In the King's Bench 

allo, actions on the caſe, treſpaſs, ejectment, Comp. Prac, 
replevin, and debt, may be brought by ſpecial 'F 
1ginal, the only advantage of which is, to pre- 

clade the defendant from bringing a writ of error 

to the Exchequer-Chamber, by virtue of the 

ſtaute 27. Eliz. c. 8. 


2. PRocxss is founded on judicial writs, and vood's Int. 
fonifies all thoſe compulſory modes made uſe of 570- 373. 
berween the commencement and determination of anne mh 
a ſuit, whence it is called meſne proceſs. The moſt grufor Cleri- 
uſual method of commencing an action in thecalis, 100. 206, 
King's Bench is by Bill of Middleſex, ſo called 
becauſe Middleſex is the county in which the 
court generally fits. The Bill of Middlefex is a kind 
of capias, directed to the ſheriff of that county, 
and commanding him to take the defendant, 
and have him before Our Lord the King at Vet- 
miſter, on a day prefixed, to anſwer to the 
plantiff in a plea of treſpaſs ; and when once the 
defendant is in the cultody of the marſhal or priſon- 
keeper of this court, for the ſuppoſed treſpaſs, 
the court having an original juriſdiction over hat 
Hence, the plaintiff may proceed againſt him for 
ary other ſpecies of injury. 


3. SUMMoxNs, This Bill of Middleſex muſt be Cromp. Prac. 
erred on the defendant by the ſheriff, if he finds pie. Reg. 
him in that county; but it he returns“ non eſt in-353- 

* entus,” then there iſſues out a writ of latitat*- Barnes 
to the ſheriff of the county in which he 1s ſuppoſed 

to lie hid; and in general the latitat is uſually ſued 

out upon only a ſuppoſed, and not an actual 6ill of 

Middleſex ; ſo that a latitat may be called the firſt 

proceſs in the court of King's Bench, as a 1% 

latum cepias is in the Common Pleas ;' but if the 

defendant really reſides in Midalejer, the proc: fs 

mult be by Bill of Middleſex only. If the deten- 

cant cannot be ſerved (a) with theſe writs before (a) See 

their return, an alias and pluries may iſſue; and if 1. Seo. . e. ag. 
ke reſides within any particular franchiſe, there eres 

m 
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Cromp. Prac- muſt be a non omittas ſued out. Originally, the de. 
2 fendant might have been arreſted by the writ ef 
latitat, for a ſuppoſed contempt of court, in ng 
obeying the Bill of Midaleſex ; but by 12. Ge. 1. 
c. 29. the ſheriff or his officer can only ſerve the 
defendant with @ copy of the writ or proceſs, and 
with notice in writing to appear by his attorney in 
court to defend the action. : 


Waod's Inſt. 4. ARREST. But if the plaintiff will make afi. 
7. Veot. 306. davit that the cauſe of action amounts to ten 
„ Co. 66, pounds, or upwards, the true cauſe of action ſhall 
comp. Frae. be expteſſed in the writ, and the defendant may 
Au Rp 292. be arreſted and detained until the return of the 
writ. The expreſſing the true cauſe of action 
in the body of the writ, is called inſerting the ac 
tiam; the bill being to anſwer the plaintiff in a 
plea of treſpaſs, and alſo to a bill of debt; the 
complaint of zreſpaſs giving cognizance to the 
court, and that of debt authoriſing the arreſt. 
The ſum ſworn to muſt be indorſed on the writ, 
and the ſheriff or his officer is then obliged to take 
him, and return the writ with a cepi corpus indor- 
ger the Cafe of (EA thereon. An arreſt .muſt be by corporal 
Genoa Gan- ſelzing or touching the defendant's body, after 
i, Cop. „which the bailiff may juftify breaking open the 
* houſe where he is to take him; but otherwiſe he 
has no ſuch power; for every man's houſe is br 

caſtle. 


5. Ball Box D. When the defendant is arreſted, 
345. he mult eicher go to priſon or put in ſpecial bail to 
„dal. as. the ſheritf, by entering into a bond with ſureties 
for his appearance on the return of the writ, and 
this is called the bail bond; but by 12. Geo. 1, 
c. 29. the ſheriff can only take bail in the ſum 
ſworn to and indorſed on the writ; and if the 
defendant do not put in ſpecial bail, in the mannet 
atier deſcribed, the plaintiff, by 4. & 5. Arn. c. 10. 
may take an aſſignment of the bail bond, and 
procecd againit the fureties; or if he be Gi 
latisſied with the bail, he may elect to _ 5 

; Meritt 


Crom 9. Prac. 


amd; 
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teriff to return the writ, and bring in the body, 
ind proceed againſt him by attachment. 


6. APPEARANCE. The firſt act of the parties ix 
murt is, that the defendant appears to the proceſs 
galt him, by ſhewing himſelf in court in perſon, 
xx by his attorney, ready to anſwer to the action. 
This is performed by filing common bail in the King's. 
bench, and entering appearance in the CommonPleas, 
1 {the defendant has only been ſerved with proceſs ; 
ten nd by putting in ſpecial bail, or bail above, if he has 
"all been arreſted, and given bond to the ſheriff in the 
ay WH nanner before deſcribed. 


the 

jon 7. Commox Bair is effected by making ang,,,,"ps, 

0c zAdayit that the defendant, on ſuch a day, was 47. | 

WF perlonally ſerved with a true copy of the Bill of Barnes, 243+ 

he Middleſex, latitat, alias, plurics, or whateyer the 

he wit may be, and entering on a common bail 

Rt, piece the names of thoſe imaginary but uſeful 

it, perſons John Dee and kichard Roe, and ſuggeſting 

ke that the defendant was delivered to them as his 

r ball. By 5. Geo. 2. C. 27. the defendant muft 

al cauſe common bail to be fiied on the return, or 

er vithin eight days after ſuch return, at which time 

c the attorney, by 25. Geo. 3. c. 80. muſt deliver in 

10 bis warrant to defend; and if this is not done, 

ſn the plaintiff may file common bail for him, 

according to the ſtatute.“ : 
l, $8. SpECIAL BAIL, or as it is ſometimes called Cromp. Pre. 
0 bail Anove, muſt be filed within four days afters3: 6: 
. * NS.  £ 2. Bl. Rep · 

8 the return of the writ; and this is effected by pro- 061. 

d curing a ſhort copy of the writ, together with the 

4 lum {worn to, and entering on a {pecial bail- piece | 

n the names of two houſekegpers, who, if their | 

0 reſponſibility ſhouid be doubted, may be obliged | l 

[ to jusri Y; which is nothing more chan ſuttain-“ it 

L ing an examination by Counſel in pen court, and | | 

ſwearing that they are houſckeepers, each of | 

them worth double the ſum tor w'::ch he comes If 

: to be bail, after all his debts are pa: ; and if this | 

ceremony be not performed in due time, the | 
10 I 
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plaintiff may take an aſſignment of the bai! bond 
to the ſheriff in the manner before deſcribed: 
but if this be once effected, the bail below are 
completely diſcharged. The ſpecial bail jointly 
and ſeverally undertake, that if the defendant be 
condemned in the action, he ſhall pay the cof! 


ent of 
re all 
ken | 
nature 


$12, 4 


and condemnation, or render himſelf to priſon of c0g 1 

2. Show. 202. Or they will pay it for him; and thereforc they & the 

6. Mod. 231+ may diſcharge themſelves by ſurrendering the 

principal, and are at all times entitled to a warrant Eri 
to apprehend him. cub: 

lud. 
— ks. 9 Prrapiscs. When the defendant has ap- ! 
5. Com. Dig ia. PEared to the plaintiff's writ, the parties com. 10 
mence their pleadings. The firſt of theſe is, mY” 
the | 
cum race. Tux DECLARATION, #arratio or count, ancient- Wil © 
Impey's In- ly called /e tale, in which the plaintiff ſets forth Carat 
£ruRtor Cler. the cauſe of his complaint at length, with the i © 0 
_ 14% ® circumſtances of time and place when and where uw 
Mod's Inft. the injury was committed; ſetting preciſely forth, "3 
=. 2. by proper averments, the gi/? and every thing that 10 
303. is of the eſſence of the action; and every thing is or by 
3- kl. Com- eſſential without which the court could have no ”o 
* ſufficient ground to give judgment. In d Wa 
actions, where poſſeſſion of land is to be recovered, _ 
or damages for an actual treſpaſs, the declaration be pl 
muſt flate the injury to have happened in the very 2 

county and place that it really did happen; but 4 

in ſramſitory actions for injuries that might have 0 
happened any where, as debt, flander, &c. the G 

plaintiff may declare in what county he pleales, (a 

This is called laying the venve, which the cout me 

will order to be changed as circumſtances may plain 

make it neceſſary to the intereſts of juſtice, If the — 

plaintiff neglect to declare in proper time, the en th 

action may be mnonproged, and the plaintiff — 

amerced. ff 

4 on 0 

Tmpey, B. R. TJMtFARLANCE is a proceeding which may be oY 
Cramp. 25. next adopted by the defendant; for after defence a pol 
made, and before he pleads, he is entitled to one w 


imparlance, and may have more granted by cou rect 


* 
„ 
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ent of the plaintiff, or leave of the court. There 
ce alſo many other previous ſteps wich may be 
aken before he puts in his plex, according to the 
ature of the action and neceſſity of the caſe; as a 
ew, Over, aid prayer, voucher, parol demur, and claim 
fogaizance, all which will be explained at the end 
of the work. 
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pA. When the plaintiff has declared, it is in- 8 
cunbent on the defendant to make defence and — 


ul. Pleas are of two ſorts; dilatory pleas, and $9. 
Co. Lit. 128. 


tas to the action. Dilatory pleas are either to the 


4i/di504 of the court, as that it ought not to take 


cognizance of the matter; or to the diſavility of 
the plaintiff; as that he is an alien, enemy, &c. ; 
or is abatement, for {ome defect in the writ or de- 
caration. A plea to the action, is either confeſſing 
or denying the complaint; confeſſion, as by 
entering a cognov't ationem; or denying, as by 
pleading the general iſſue of not guilty, non afſump/it, 
il debet, Sc. according to the nature of the action; 
or by A SPECIAL PLEA l bar of the platatii's 
denand, as a general releaſe, accord and ſatiſ- 
ation, infancy, or juſtification, or the ſtatutes of 
imitation {a} . 
be pleaded in bar. It is a rule in pleading, that a 
ſpecial plea amounting only to the general iſfue is 
bad; but the defendant may ſtate his title ſpecial- 


ly, although it amount only to a total denial of 


the charge, if he goes on to give colour to the 


(a) By 32. Hen. 8: c. 2. the 

une limited, beyond which no 
plaintiff can lay his cauſe of action 
mA WRIT OF RIGHT, is fixty 
Jeart; in POSSESSORY ACTIONS, 
on the ſeiſin of one's anceſtors in 
adds, or on their or one's own 
lena in rents, ſuits, and ſervices, 
8 fifty years ; in ACTIONS REA Ly 
n ope's own poſſeſſion, except for 
Wowſon, thirty years. By 21. 
40. 1. c. 2. and 9. Geo. 3. c. 16. 

i poſſeſſion of fixty years is a bar 
Funſt the king ; and by 21. Face 
vc. 16. in writs of formedon and 
by twenty gear: All 


PERSONAL ACTIONS are limited 
to fix years, except aſſault, battery, 
mayhem, and impriſonment, Which 
mult be brought within /ozr years 
and actions fer WORDS within 
tavo years. By 31. EIN. c. 5. 
penal actions ſhall be brought 
within two years, and gut tar: 
actions within one year 3 and by 
10. Will. 3. c. 14. no writ of er- 
ror, ſcire facias, or other ſait, ſhall 
be brought to reverſe any judy» 
ment, fine, or recovery, for error, 
unleſs it be proſecuted within 
Ixuerty years» 


plaintiff, 


An EsToePEL (/ likewiſe may (5) Vide pot. 


32 


— 


—— — 
EE ne EE. ea iid is 


— — 
a. 


Woods Inſt. 
58 Is 
Co. Lit. 393» 


Co. Lit. 303. 
Plow. 61. $1. 
Cro. Jac. 362. 


Rex v. Horne, 
Cowp. 682. 


Co. Lit. 30. 
5. Co. 121. 


Dougl. 158, 
159. note 


(t 53): 


Co. Lit. 303. 
To Co. 40. 
Dver, 16. 
Hob. 2 34- 
Latch. 186. 
- Bac. Ab. 2. 


THE OBJECTS Or 
plaintiff, and by that means refers the conſidernice 
of the queſtion to the court inſtead of the jury; but 


if he do not totally deny the charge, or gie 
colour, the plaintiff may reply. 


A REPTICATTON is an anſwer to the defen. 
dant's fpecial plea ; and this anſwer may he ci. 
ther by traverſing the plea, or denying the whole 
or ſome material point of it; or by -»fe/i-g the 
matter which the defendant has pleaded, and then 
avoiding it by ſome new matter conſiſtent with the 
declaration. To this replication the defendair 
may rejoin, or put in an anſwer called aRtjoixvy:z; 
and the plaintiff may anſwer the rejoinder by 2 
SUR-REJOINDER ; upon which the defendant may 
rebut by A REBUTTER ; and the plaintiff ſurrebut 
by A SUR-REBUTTER. 


Tux moſt general rules with reſpect to pleading 
are the following : 


1. Goo MArTER muſt be pleaded in right form, 
apt time, and due order; but that which is only 
inducement or conveyance to the ſubſtance, need 
not be ſo certainly alledged as that which is the g 
of the plea. 


2. Turk are three kinds of certainties in 
pleading : Firsr, Certainty to a certain intent 
in general. SECONDLY, Certainty to a common 
intent. THIRDLY, Certainty to a certain intent i 
every particular. The laſt is rejected in all caſes, 
except in eſtoppels, as partaking of too much 
ſubtilty. The ſecond is ſufficient in defence, as 
pleas in bar. The firſt is required in all charges 
or accuſations, in counts and replications, and in 
return to writs' of mandamus and habeas corpus, and 
means what, upon afair and reaſonable conſtruction, 
may be called certain without recurring to aH 
facts; for that which is apparent to the court, and 
appears from a neceſſary unplication in the record, 


need not be averred. 


3. Ever! 


a J 


gain 


make 
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. Every man's plea ſhall be taken moſt ſtrongly co. Lit zog 
wainſt himſelf, as every perſon is preſumed to 
ike the molt of their own caſe. 


4. Waar the parties admit by their pleadings». Mod. 3. 
{all be taken for granted, though the jury find 
otherwiſe. 


5. Ir is not enough for the plaintiff to deſtroy Co. Li. 303, 
the defendant's title, but he mult prove his own a 
better ; for, Melior eſt conditio defendentis. 


6. Tux parties muſt not deport or vary from the 3. Fl. Come. 
itle or defence they have once reſpectively inſiſted * * 
on; and therefore the replication muſt ſupport the 
&claration, and the rejoinder mult ſupport the plea. 


1. Every plea muſt be ſimple, entire, connected, 3. Bl- Com. 
nd confined toone ſingle point, and not entangled &, Lr. 25g. 
vith a variety of diſtinct independent anſwers to 303. 
the ſame matter; but by the 4. & 5. Ain. c. 16, a Hob. 266. 
man, with leave of the court, may plead two or 
more diſtinct matters. 


[ssvE, exitus, is the end of the pleadings ; for :.Bl.Com.3:4. 
vhen the pleadings are brought to a point which 1 19% 
efirmed on the one fide, and denied on the other, Fiach, c. 35. 
the parties are ſaid to be at iſſue. An iſſue Woot s lack. 
muſt, therefore, conſiſt of an affirmative and a 
negative, upon which a trial may be had, and the 
cburt give judgment. Iſſues are of two kinds ; 
upon utter of late, or upon matter of ſa, An iſſue 
ined upon matter of law is to be determined by 


ne judges; and this is called 


A Durnxks, which ſignifies an abiding in Hache. 42, 
point of law, and a referring to the judgment of the +; Aus 
court, whether the declaration or plea of the ;.B1.Com.31 4 
adrerſe party is ſufficient in law to be maintained, Wooe's Lui: 
\Demurrer is either general or ſpecial ; general, 
mere there is no cauſe particularly ſet forth; 
mecial, where by the ſtatutes of 27. liz. c. 5. * 

4. & 5. 
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Wood's Inſt. 
$83- 


Co. Lit. 117. 
20 
6. Co. 53 


9 Co. $0. 
2. Roll. Abr. 
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4. & 5. an. c. 16. the cauſes in which the pan 
apprehends the deticiencies to conſiſt are ſpecified, 


Ax IssvE of fact is where the ſact only, and not 
the law, is diſputed ; and in this caſe the truth gf 
the matters alledged mult be examined by trial. 


TxrIaAr is an examination of the truth of the 
point in iſſue, or of the queſtion between the 
ee, by thoſe means which the law has pre. 
cribed ; as, 


1. TRIAL by record, which is, where a matter of 


record 1s pleaded in any action, as a fine, judg- 


ment, or the like, and the parties join iſſue upon 
© nul tiel record, or, “that there is no ſuch 
record exiſting ;” in which caſe the queſtion, 
Whether there is ſuch a record, or not? can only 
be tried by the production of the record itſell. 


2. TRIAL by inſpection; as upon à crit of error 
to reverſe a fine levied by an infant; or in an 


2. Roll. Abr. arditaquerelato avoid a recognizance acknowledged 


Lick 

3. Bl. Com. 231. 
Wood's Iud. 
54. 


3. Bl. Corn. 323. 
Co. Ln 74.261. 


during a minority; or in a plea of mayhem, where 
the fact of infancy or mayhem ſhall be tried by the 
in ſpeclion or examination of the court. 


3. Tarar, ty certificate is allowed where the 


evidence of the perſon certifying is the only proper 
. criterion of the point in ditpute ; as queſtions 


concerning the cuſtoms of London ſhall be tried by 
the certificate of the LoD MAx OR, through the 
mouth of TRE Rxc ODER; concerning the 
abſence of perſons with the king in his wars, by 
the certificaze of THE MARSHAL ; Concerning 
impriſonment in a foreign country, by the certifi- 
cate of ThE Mayor. Alſo matters of eccleſial- 
tical juriſdiction, as marriage, general baſtardy, 
excammunication, orders, and ſuch like matter, 
mall be tried by the biſhop's certificate. 


4. Tx1AL 
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4. Tr1AaL by witneſſes, as in a writ of dower, Wood's Inf. | 
where the iſſue is, Whether the huſband be living 883, 1 
or no ? here two witnetles, at leaſt, are requiſite, 4 Com. | 
ecauſe this trial is by witneſſes, and not by jury. 


« TRIAL by wpager of law. WAGEN or LAw is an Wood's Inft. 
cath taken by a defendant at the bar, that he oweth }.%1. Com. 
ot the debt demanded of him upon a fmple contract; 348. 
but he muſt bring with him eleven of his neighbours, 
or ſo many perſons as the court ſhall order, that will 
wow upon their oaths that they believe he ſpeaks 
the truth. But this ſpecies of trial is in many caſes 
aboliſhed, and in others quite out of uſe, 


6. Tr1aL by battle is of great antiquity, but Dugdale's | 

much diſuſed, though {till in force, if the parties — — — 

chule to abide by it. In civil matters, it can only 2. Rukh. Coll. 

be had upon iſſue joined in @ zorit of right. ry 4 
7. TaiAlL by jury, or by twelve men, is the 1 

common — 75 and daily practice, by which — 2 2 

matters of fat are decided, although they may alſo 23 — 

uke upon themſelves the knowledge of the law, Co. Li. 1:44 

and find a general verdict; but they more frequent- 22: 

ly, in matters of doubt or difficulty, find a ſpecial 4 = — 

rdif, Trials by jury, in civil cauſes, are ordi- Cre. Car. 414. 

tary and extraordinary, The extraordinary trials 2 

this kind are: iſt, By THE GRAND Ass Iz E, in See Mr. Har 

which a writ de magna afſiſa eligenda is directed to grave's note 

the ſneriff to return four knights, who are to elect 1 | 

ad chuſe twelve others to be joined with them to 

try the matter of right. 2dly, By A&R ATTAINT, 

which is a ces commenced againſt a former 

jury for bringing in a falſe verdict. The jury in 

this caſe muſt conſiſt of twenty-four of the beſt men 

of the county, who are called THE GraxD Jury 

in the attaint, to diſtinguiſh them from the firlt, or 

wrblf quo þ and theſe are to hear and try the 

goodneſs of the former verdict. The ordinary 

mal by jury is, where an iflue is joined upon a 

matter of fact, in the manner already deſcribed. 

In this caſe the court awards a venire facias to THE 

*ERIFF of the county in which the uenire is laid, 


Cc or | 
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or if the ſheriff be a party, or related to either af 
(a) And if the parties, to THE CoRoNnER(a), commanding him 


— * to cauſe TWELVE free and lazoful men of the Dod of 
directing it to his county to appear and try the cauſe the laſt 
2 return of the ſame Term in which iſſue is joined, 
ed to Eli. viz. Hilary or Trinity Terms, which, from the 
z0Rs, or per- Making up the iſſues therein, are uſually called 
17 5 iſuable Terms, But this being matter of form, the 
the court to jurors names only are returned on A PANEL, or 
Acute the oblong piece of parchment ; and they not appear: 
).Duncombe's ing, a Habeas corpora furalorum in the common pleas, 
Trial per Pair, and adiſtringas in the king's bench, iſſues to compel 
___ their appearance on the day appointed at /efminſter; 
and the entry on the record is, that the jury ig 

reſpited, through defect of jurors, until the firſt day 

of next Term, then to appear at Weſtminſter, ni 

prius, unleſs before that time the juſtices aſſigned 

to take aſſizes ſhall have come to. the county in 

— Sane which the action is laid. And as the judges are 
Staund. P. C. ſure to come and open the circuit cammiſſion on 
25 16e. the day mentioned in the writ, the ſheriff ſums 
1. Bac, Ab. Mons and returns this jury to appear at the aſſizes, 
and there the trial is had before the juſtices ot 


628. 
aſize and nift prius. 


See 1. Dun- 


Tux jurors, as they come to the book to be 
ſworn, may be challenged. 


Co. Lit. 165. b. CHALLENGES are of two ſorts, CHALLENGEs/0 
Bratton, bk. 3. % array, Which is an exceptionto the whole panel, 
Pera, bk. 1. on account of ſome partiality or default in the 
8. 32. ſheriff; or, CHALLENGES 7o the polls, which are 
Brirtoy, 6.213: exceptions to particular jurors; as if a lord cf 
2. Roll. Abr. parliament be impanelled ; or if a juror be an 
beak alien born, or have not a ſufficient eſtate ; or 1 
. the juror be of kin to either party within the ninth 
| degree, which is called a principal challenge; 01 
the juror be too intimate an acquaintance, 0! Þ 
under any other probable circumſtance of fulp!- 
cion, which is called @ challenge 10 the favor, the 
validity of which mult be left to the determina 


tion of the 7riors : fo alſo a conviction of treaſon, 
felony, perjury conſpiracy, or the like, is à good 
chalienge. 


And if by means of thei 
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caallenges, or the non- appearance of the jurors, 0. Co. 102. 


there are not a ſufficient number left, either party — 
Den, 414. 


my pray a tales, or a ſupply of ſuch men as were , Re. Ab 61. 


turned upon the firſt panel, or a ales de circum- 2. Ld. Ray. 
fartibus, of ſuch perſons who are qualified as may 79. 


be preſent in courrt. See Gilbert's 
. . - Law of Evi- 
Tux jury are then {worn to try e iſſue according ge, : 


to the evidence. | Co. Lit. 283. 
Taz firſt and moſt ſignal rule of evidence is, that See Mr. Juttize 

10 . Buller's Ni 
aman muſt have the utmoſt evidence thenatureof the fact p,;.. 5th edit. 

1:capzbleof ;” forthe deſign of the La is to come to v. 22: wo f. 

reid demonſtration in matters of right; and there. 

can be no demonſtration of a fact, without the beſt 

eidence that the nature of the thing is capable of: 

Leſs evidence doth create but opinion and ſur- 

miſe, and does not leave a man the entire ſatiſ- 

tion that ariſes from demonſtration ; for if it 

be plainly ſeen in the nature of the tranſaction, 

that there is ſome more evidence that doth not 

wpear, the very not producing it is a preſumption that 

it to, have detected ſomething more than appears 

5 4 and therefore the mind does not ac- 

quieſce in any thing lower than the utmoſt evi- 

dence the fact is capable of. 


EviDdENCE ariſes from ſeveral ſorts of teſtimony, 2. Bac. Abr. 
ind is either written or unwritten, Written 
tridence hold the firſt place in the ſcale of proba- 
bility ; and conſiſts of, — 1. Records. 2. Ancient 
deeds of thirty years ſtanding, which prove them- 
ſelves. 3. Modern deeds, and other writings, 
which muſt be atreſted and verified by the parol 
endence of witnefles. Unwritten evidence is 
that which conſiſts of proofs from the mouths of 
vinefſes. The following are the principal gene- 
al rules relating to evidence : 


1, Tux copies of public records muſt be allowed Gubert's Law 
n evidence; for ſince you cannot have the of Evid. 8. 
original, the beſt evidence that can be had of them 51733 
ba true copy; but a copy of a copy is no evidence, Salk. 235. 
or that is not the beſt evidence; and the farther 2. Bac. Kur 
of a thing lies from the firſt original truth, ſo much 
ue weaker muſt the evidence be. 

C 2 2. A 


- 2 Savoy 
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Bull. N. P. 2. A coyy of any public record, authenticated 90. 
. the perſon milled for that purpoſe, may be Wl proof 
Co. Li 225. given in evidence, without being proved]; but a act; 
3+ Lev. 387. copy given out by an officer who is not truſted for boch 
RE that purpoſe, cannot be given in evidence, untilitbe be f, 
proved to have been examined with the original, the | 
3. Bl. Com. 3. Ir it be poſitively proved, that a deed, a 
368. which is written evidence of a private nature, be Wl hi 
Gilbert, 95. not 
3. Alk: 214. burned or loſt, then an atreſted copy may be pro. 
duced, or parol evidence be given of its contents, Ti 
Gilb. 95. 4. A cory of a deed is good evidence, where _ 
1 on the deed 1s in the defendant's hands, and he will A 
2- Bac. Abr. not produce it; but where the effect or contents of Arn 
399+ a deed are proved, and the deed is afterwards Wi O 
given in evidence, and they diſagree, the deed ob 
itſelf ſhall controul the other evidence. out 
\ 1 after 
Gilb. 119. 5. As to parol teſtimony, it is a general rule, we 
2- Ak. 615+ that no man can be a witneſs for himſelf, but hei — 
1 the beſt witneſs that can be againſt himſelf; and wr 
25 from hence it follows, that huſband and wife ) 
Co. Lit. 6. Cannot be admitted to be witneffes for or againſt 8 
Caſes in each other: But there are ſome exceptions to this Will - 
Crown Law rule; for a party intereſted will be admitted, for 15 
3 231. the ſake of trade; or where no other evidence is 7 
reaſonably to be expected; or where the poſſibility q 
of intereſt is very remote. * 
Bull. N. P. 6. PERSoNS who are ſtigmatized by having but 
297 wo, been convicted of treaſon, felony, and every Wl the 
Cafesin crimen falſi, as perjury, forgery, and the like, Ml f 
Crown Law, cannot be witneſſes. aff 
af 1 8 7. No evidence of diſcourſe with another can be l 
368 given in evidence; but the man himſelf mutt be Wi , 
Bull. N. P. 294. ; ; et 
1. Mod. 23. P roduced. the 
Guben. 16. 8. IN every iſſue the affirmative is to be proved; i, 


Bull. N. P. 298. for a negative cannot regularly be proved; 


and 
one athrmative witneſs countervails the proof ol ;::, 
ſeveral negatives, becauſe the affirmative may 


. . ( 
ſwear true, and the negative alſo: but to this rule © 
there is an exception of ſuch caſes where the 1a Wl 


preſumes the affirmative contained in the mw | 
| 9. # 10h 
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cated 9. Violent preſumptions, which ariſe from the Git. 157. 
be ¶ proof of circumſtances neceſſarily attendant on the Co Tu. & 
but a act; and probable preſumption, which ariſes from 3-Bl. com. | 
d for WF (ch circumſtances as uſually attend the fact, when 37** 
lit he the fact itſelf cannot be proved, ſtand inſtead of i 
inal, e proofs of the facts until the contrary be 4 
roved : for, Stabitur preſumptioni donec probelur in Co. Lit. 373. 

leed __ ; 

» WHY vitrarium ; but light and raſh preſumptions weigh 
ad nothing in the ſcale of evidence fa). 
ents, Tux jury, after the proofs are ſummed up, are to 


confider of their verdict, 4 


AVERDICT is either privy, public, or ſpecial.— 3. Bl. Com, . 


here 
> Will 


—— 9_ 


rs of AAV Vr RDIer is when the judge hath left or 7: lad. 
vards adjourned the court, and the jury being agreed, «97. : 

. . 0 2 G Co. Lit. 226, 
deed Bi obtain leave to give their verdict to the judge 7 — 364. 


out of court; but this is of no force unleſs 21. 

afterwards affirmed by a public verdict, given Strange, $14. 
penly 1 rt, wherein the jury may if they pleaſe 5 enten 
openly in court, ne ry May un? Practice, 270. 
rary from their privy verdict: but if the judge r.Duncombe's 
adjourns the court to his own lodgings, and there Tu Fal, 


0 . "a7 . . 278. 
receives the verdict, it is a public and not a 2 : 


rule, 
he 15 
and 
wife 
ainſt 


this rerdict.— APV BLie VERDICT is that in which the 
r ry openly declare to have found the iſſue for the 
e plaintiff or for the defendant.—A $PEciaL 


VERDICT is when the jury find the ſpecial matter 

or the fact at large, and leave it to the judges to 

| determine what is the Jaw that ariſes from the fact; 

ving but, as we have already obſerved, they may, if 

ver Wi they think proper, judge both of the law and the . 
ike, fat, and find A GENERAL VERDICT, in the 

affirmative or negative, on the iſſue that 1s joined. 


Ulity 


n be 5 oat , 

be Jupeukxr, judicium, quaſi juris diftum, is the 3. Bl. Com. 386. 
| determination, decree, or ſentence of the court on Wood's Inſt. 

: g 558. 

2 the ſuit, Judgments are, upon default ; upon con- &. Lit. 35. 

ed; on; upon demurrer, or iſſue in law ; and upon 16, 

ana verdi, or iſſue in fact; and they are alſo either 3 | 

ö * * Int. 4 30 

f of 'aterlocutory or final, rod. 

may 

rule 


(a) We have here noticed the ſame both in civil and crimi- 
ſome of the leading points reſpect- nal proceedings, we refer to the 


law ng evidence in civil ſuits 3 but latter part of the ſubſequent Sec- 
. 4 it is now ſettled, 2. Term Rep. tion for further information on 
lent ot. that the rule of evidence js this ſubject. : ; 

& <3 A JopcMENT 


1 
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7 | X10 
1. Crompton's A JUDGMENT BY DEFAULT is that which : hi 
Practice, 280. :. f. | * any t 0 
0 * given for the non- appearance of the defendant in of exec 


court, or for not pleading in proper time, if the 
plaintiff has filed appearance for him, or held him 


. . I, 
to bail according to the ſtatute, 


freeho! 
real or 


1. Cromptou's A JUDGMENT BY CONFESSION is when the lands 1 


Pradtice, 309- defendant or his attorney enters a cognovit ation, 


3- Burr. 1475: Or a non ſum informatus. This is often done by 2. | 
conſent, with a fay of execution till a certain time, of a c 
to ſave charges, where the action is juſt, or the la 
turniſhes no defence, ' 3· 

| | | rected 

Ld. Ray. A JupcMeEnT on DEMURRER is when the wy 

pp detendant pleads an ill plea in bar, and the plaintif hy 

6 ib. demurs in law upon it, and the court gives 

| judgment for the plaintiff to recover his debt, _ 
damages, and coſts, © 4 

in al 

3. Bl. Com. A JUDGMENT uro VERDICT is the fiat of the ſpec 

1 court, to carry the verdict of the jury into to C 

Practice, 323: execution; but this cannot be entered till the jd: 

le v 


next Term after trial had, and thatupon notice to 
the other party; and it may be faſpended by 


granting a new trial, or arreſted for error on the 1 
tace of the record. 


See Metcalf's INTERLOCUTORY JUDGMENTS are ſuch as are 

Cafe, 11. Co. given in the middle of a cauſe, upon ſome plea, 

& Li. 68, Proceeding, or default, which is only intermediate, 

| and does not finally determine or complete the 
ſuit; as in pleas of abatement, where the judgment 
is reſpondeas onſter ; orwhere the right of the plaintiff 
is only eſtabliſhed, but the guantymof damages not 
aſcertained, as in the caſes already mentioned ct 

1. Crompron's default, or nihil dicit, copnovit actionem, and non ſi 

Practices, 255: informatus; in which caſes a WRIT or ExqQuint 
ifives to the ſheriff, to ſummon a Jury to e 
what the amount of the damages are. 


. Crompton's FINAL JUDGMENTS are ſuch as at once put an 

Frackice, 279. end to the action, and when entered entitle the 
party to proceſs of execution. ; | 
: ; | 8 EXECUTION 
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EXECUTION is the obtaining actual poſſeſſion oi proce, 605. 


, 15 any thing acquired by judgment of law. Writs On. * 154. 
in * . 1 2+ Ink 394 
o 


1. Habere facias ſeiſinam, or writ of ſeiſin of a 3 _y Com. 
freehold, where the plaintiff recovers in an action 
cal or mixed, wherein the ſeiſin or poſſeſſion of 


the lands is awarded to him. 
em, 
by 2. Habere facias poſſeſſionem, or writ of poſſeſſion s. Bl. Com. 
ne, of a chattel intereſt. 412. 
lau a 2 . 33 
z. De clerico admittendo, which 1s a judicial writ di- Year Book, 
rected, not to the ſheriff}, as in the twoformer caſes, 3 8 
a hut to the hiſhop or his metropolitan, requiting them F. N. B. 89. 
tick to admit and inſtitute the clerk of a plaintiff who Pyer, 76. 3a. 
* has recovered a preſentation to a benefice in a 
Ir, guare impedit or aſſiſe of darrein preſentment, 
4. A ſpecial writ of execution iſſues to the ſheriff Law of Exe- 
' in all caſes where the judgment is, that ſomething ie #3: 
6 ſpecial be done in order to compel the defendanr 
v to do it; as in an aſſiſe of nuſance, where the 
e judgment is, quod amoveatur ; or in replevin, a writ 
N e retorno habendo, and the like. 
N ExtcvTIONs IN ACTIONS, where money only . Crompton's 
i recovered as a debt or damages, and not any Practice, 236. 
| lpecific chattel, are of five ſorts : a 
, 1. Capias ad ſatisfaciend:m, the intent of which is 3. Bl. Com. 
to impriſon the body of the debtor till ſatisfaction 34, 602 
be made for the debt, coſts, and damages; it cs. Lit. 289. 
| therefore doth not he againſt any privileged 3. 2 
5. Os * 


perſons, as peers, membersof parliainent, executors, x; N. B. 2 
] adminiſtrators, or ſuch other perſon as could not 
| be originally held to bail. This is a writ of the 
| bigheff nature ; and therefore, when once executed, 
no other proceſs can be ſued out againſt hi land 
or goods, except, by 21. Fac. 1. c. 24 the patty 
die in execution (a). 
4 . Fieri 


4 


(a) By 32. Geo. 2. c. 28. com- a def - int charged in execution 
monly called the Loxbs' Ac, if for auf debt leſe than 100l. will 
turtender 
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Crempton's 


2. Fieri facigs, which commands the ſheriff U 


cauſe to be made of the goods and chattels of the 
defendant the ſum or debt recovered. This wrir 
lies againſt privileged perſons, peers, &c. as well 
as common perſons ; and againſt executors and 
adminiſtrators, with regard to the goods of the 


deceaſed. 
* Com. 3. A levari facias is a writ of execution which 
33. affects a man's goods and the profits of his lands; 


Bracton, 44%. and by virtue of which the ſheriff may ſeize all his 
— Nu. Br- goods, and receive the rents and profits of his 
Tne Reg der lands till ſatisfaction be made to the r 
— 320 This is the moſt antient judicial proceſs of the 
— law, but little uſe is now made of it, the remedy 
by elegit, which takes poſſeſſion of the lands 
themſelves, being much more effectual. 
Gilbert's 4. Elegit is a judicial writ, given by the ſtatute 
3 of et. 2. c. 18. either upon a judgment for a 
Cromprou's debt or damages, or upon the forfeiture of a 
Practice, 3 56. recognizance taken in the king's court; for, by 
the Common Law, land was not liable to any 
debt, becauſe the debt was contracted upon the 
perfonal ſecurity ; but by this writ two things are 
done: —iſt, The goods and chattels of the de- 
fendant, præterea boves et aſios de carrucd, are 
delivered to the plaintiff; and, 2dly, the moicty 
of his lands and tenements. The goods are not 
ſold, but delivered to the plaintiff at a reaſonable 
appraiſement and price, jn ſatisfaction of his debt; 
and if the goods are not ſufficient, then the moiety 
$9: Car. a. c. 3. of his freehold lands, whether held in his own 
name, or by apy other in truſt for him, are allo to 
be delivered to the plaintiff to hold, till out of 
the rents and profits thereof the debt be leyied, or 


furrender all his effefs to his the creditor inſiſis on detaining 
exeditors {except his apparel, him; in which caſe he fhall allow 
bedding, and tools of his trade, him 28. 4d. a weeks ia be paid 03 
not amountir the whole tothe the firſt day of every weck; and 
value” of ten „ and will on failure of regular payment the 
make oath of punAtual com- priſoner ſhall be diſcharged, bur 
plance with ti Nature, che pri- his goods will fill be liable» 

ſoner may be diſcharged, unleſs 0 ö ill 
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fill the defendant's intereſt be expired; and during 

this period the plaintiff is called EN ANT by elegit. 

The plaintiff cannot ſue out a capias ad ſatisfacien- Vide ante, p. 
um, or Feri facias, after having ſued out an elegit; “. 

for he hath his election, from whence it is called 

git, whether he will fue out this writ, or a 

bias ad ſatisfaciendum, or fieri facias : but if 

execution can only be had of the goods, becauſe 

there are no lands, he may have a ca. fa. ſo that 

the body and goods, or the land and goods, may 27: Edw. 3. 
be taken in execution; but not body and land 3% 3. 
t00, except upon ſome proſecutions given by c. zg. 
ſaute ; as ſtatutes merchant and ſtaple, bonds to See alſo x3- 


k F. c. 4 al 
the king, 29. Car. 2+C-jo 


F IV. Of Crimes and Miſdemeanors. 


HAVING deſcribed the nature of civil injuries, See Hates 
and given ſome account of the modes by which Aua. 


2 they are to be redreſſed, we come now to the 
by concluding Section of this Chapter, to conſider the 
ny nature of CR1MEs and MiSDEMEANORS. 
he 
re ACs ix is a poſitive breach, or wilful diſregard, Een's Princi- 
e. e ſome exiſting public law, and is generally e of Penal 
ſe taken to mean thoſe offences which amount to geccaria, y. 1j. 
ty felony. Crimes can have no exiſtence prior to 4. Bl. Com. 3. 
ot the reſolution to do ſome criminal act, and are 
le puniſhable only when that reſolution is capable of 
$ proof, 
y 
n Misůzuk Axons are alſo acts committed or, Bl. Com. 5. 
0 omitted in violation of a public law, either 
f forbidding or commanding them; but they in 
* general denote thoſe offences that are under the 

egr 8 
5 egree of felony 
1 : . - 
n FeLoxy, which, ex vi termini, — quodlibet , fl. Com. 94. 
crimen rpetratum, in its general accept- 99. 
: nen felleo animo perp , 1 a Pr 1 Hauk. P. C. 
g crime which % . 


ation, compriſes every ſpecies 0 
- _ - . . l 99 
decaſioned at Common Law the forfeiture of land Co. Lit. 391. 
or 
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or goods; and this forfeiture moſt frequent; 
happens in thoſe crimes for which a capital 
puniſhment is or was liable to be inflicted, The 
definition of felony therefore is, “ an offence 
* which occaſions a total forfeiture either of land- 
* or goods, or both, at the Common Law, to which 
capital or other puniſhment may e ſuperadded, 
according to the degree of guilt,” 


1. Hauk. P. C. THE guilt of offending againſt any law what. 
"FP ſoever neceſſarily ſuppoſing a teilful diſobedience, 
4 1. Cons 1. Can never juſtly be imputed to thoſe who are either 
Pufendorf, incapable of underſtanding it, or of conforming 
Act, themteives to it; and therefore, neither infant 
. under the age of diſcretion, ideots, lunatics, nor 
Pulton de madmen, are primd facie capable of guilt: but if i 
Pace, 125-129* appear that an infant above the age of ſeven years 
Pair. c 147 has a capacity. to diſcern between good and evil, 
Co. Lit. 247. he ſhall be capable of guilt according as his di. 
r cernment appears, for malitia ſupplet etatem; but the 
8. St. Tr- $24: preſumption ſhall be in favour of his innocence 
3 ud until he attains the age of fourteen years, at which 
Cro. Jac 466- period he is, as to the commiſſion of crimes, 
3 ſuppoſed to have attained diſcretion, and his 
b. 4. l. b. actions ſhall be ſubject to the ſame modes oi 
Plowd. 19. conſtruction as thoſe of the reſt of ſociety; but 
|» apr within the age of ſeven years an infant cannot be 
240. puniſhed for any capital offence, whatever 
Cp. 222+ circumſtances of a miſchievous diſpoſition may 
appear ; for, ex preſumptione juris, he cannot have 
diſcretion; and againſt this preſumption no 
22. Aff. pl. 27- averment ſhall be admitted.—So alſo, if one who 
Favil 35 has committed a capital offence becomes un compos 
. And. on. before conviction, he ſhall not be arraigned ; and 
3. Ioſt. 4. 6. if after conviction, he ſhall not be executed; but 
Ss he who is guilty of any crime thraugh his voluntary 
4. St. Tr. z. a J - f 
7. St. Tr. 28. drunkennets, ſhall be puniſhed for it as much as it 
4. Bl. Com. he had been ſober; and he who incites a mad- 
©. Lit, 247. man to commit a crime is a principal offen- 
3, Bale, 32+ der, and as much puniſhable as if he had done it 
4 . himſelt.— A feme covert ſhall not ſuffer puniſhment 
tor committing a bare theft, or burglary, * 
| robber, 
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wbbery, in company with, or by coercion of, her Kelynge, . 


huſband ; neither ſhall ſhe be deemed acceſſary Corone, 199. 

for receiving her huſband : but thele exemptions 2. Hale, 49. 

do not extend to high-treaſon, or to any criminal * Hawk: 4- 

act done by herſelf alone.—Perfons alſo comrpit- 

ting crimes by caſualty or misfortune, by igno- 

rance or miſtake of fact, by compulſion or ne- 

cefſity, are not puniſhable ; but all theſe cir- 

cumſtances of accident, neceſſity, or infirmity, 

mult be ſatisfactorily made out by the party who 

relies upon them for his excule, unleſs they ariſe r. Hawk. P. c. 

out of the evidence adduced againſt him. p. 8. in netis. 
PerSONS guilty of crimes may be guilty either 4. Bl. Com. 

2s principals in the firſt degree, as principals in Hale's Sum- 

the ſecond degree, as acceflaries before the fact, . 

or as acceſſaries after the fact. 


A PrincleAL #n the firſt degree is he that is the 1. Hale, 675. 
ator or abſolute perpetrator of the crime. r 
| 4. Bl. Com. 
A PRINCIPAL in the ſecond degree is he who is 15 Hale, 615. 
preſent, aiding and abetting the fact to be done; 
which preſence need not always be an actual 
immediate ſtanding by, within ſight or hearing 
of the fact; for there may be alſo a conſtructive 
preſence, as where one commits a robbery or Foſter, 33e. 
murder, and another keeps watch or guard at 
lome convenient diſtance ; and indeed, where. 
erera perſon contributes to a felony, and no other 
perſon can be conſidered as a principal, he ſhall 2. Bl. Com. 
be ſo conſidered, unleſs he be clearly only an 
acceflary, | | 


Ax Accrs$SARY is he who is not the chief actor 4 Bl. Com. 
n the offence, nor preſent at its performance, but 36. 
5 fome way concerned therein, either before or after * Hawk. 439. 
ne fact committed. 


Ax Access ARY before the fact is one who, being Hale, 33 7.61f. 


abſent at the tim of the crime committed, doth yet 2; lat. 152, 
Plowd. 478. 


procure, counſel, or command, another to commit 1. Hale, 537. 


a crime; 2+ Hawk. 445. 
=” * Folter, 354+ 


. ͤ—i!—— I Ws 
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a crime; and abſence is abſolutely neceſſary 10 
make him an acceſlary ; for if ſuch procurer be 
preſent, he is guilty of the crime as principal, 


3. Hole, 6138. AN ACCESSARY after the fact may be, where x 

2. Hawk. 445: pc. ſon, knowing a felony to have been com- 
mitted, receives, relieves, comforts, or aſſiſts, 
the felon ; and by 5. Aun. c. 31. and 4. Geo. 1, 
c. 11. receivers of ſtolen goods are made acceſſa- 
ries after the fact, and may be tranſported for 
fourtcen years. 


Co. Lit. 7. > In Hen Ta gAsox there are no acceſſaries, 
Co F. Oe. but all are principals; ſo alſo in petty larceny 
2. loſt. 182. . , 
2- Hawk. P. C. and all other crimes under the degree of felony. 


439- 
2 Hale 4! HAVING deſcribed the perſons who may be 
Foſt. C. I. puniſhed for being guilty of crimes, and the 
34+ degrees of guilt of which they wy be capable, 

we {hail proceed to enumerate the ſeveral crimes 


and miſdemeanors known to the Laws of Eg. 


I. Offences againſt God and Religion, 


Apoſiacy. 1. ArosTACY is a total renunciation of chriſti- 
4- Bl. Com. anity, by embracing either a falſe religion, or no 
2 ak. P. C. Teligion at all. By 9. & 10. Vill. 3. c. 32. to deny 
by writing, printing, teaching, oradyiſed ſpeaking, 
the Chriſtian religion to be true, or the holy 
{criptures to be of divine authority, is puniſhable, 
for the firſt offence by loſs of office; for the ſecond, 
by being put out of the protection of the law, and 
three years impriſonment, except he repent 
within four months after his firſt conviction, 

and renounce his error in open caurt, 


Hereſy. 2. HERESY, which conſiſts not in a total denial 
4 Bl. Com.47. of Chriſtianity, but of ſome of its eſſential doc- 
Hank. P. C. trines, publicly and obſtinately avowed. 0 
ws Jules. offence was puniſhable by the writ de J etice 
| comb urendo; but this puniſhment being ie 
6 
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y 29. Car. 2. C. 9. it is enacted by 9. & 10. 
jill, 3. c. 32+ that if any perſon educated in the 
Chriſtian religion ſhall deny one of the perſons 
n the Holy Trinity to be God, or maintain that 
here are more Gods than one, he ſhall ſuffer the 
ame penalties and incapacities as above deſcribed 
in the caſe of apoſtacy. 


z. REVILING THE CuvrRcn. By 1. Eliz. c. 1 

whoever reviles the ſacrament of the Lord's 
; : X . Hawk. P. C. 

Supper ſhall be puniſhed by fine and impriſonment. 05 
And by 1. Eliz. c. 2. if any miniſter ſhall ſpeak 132 
y thing in derogation of the Book of Common 3. Bun. E. I. 
Prayer, > ſhall tuffer fix months impriſonment, 220. 
and forfeit a year's value of his benefice; AN p if; — 
wy perſon ſhall in plays, ſongs, or other open toLoon. 295 
words, ſpeak anything in derogation, depraving, 
or deſpiſing of the ſaid book, he thall forfeir for 
the firſt offence an hundred marks ; for the 
ſecond, four hundred; and for the third, all his 
goods and chattels, and ſuffer impriſonment for 


lite, 


4. Nox-coxnFoRMITY. Non-conformiſts are 4 Bl.Com-52. 

of two forts :—1, Such as abſent themſelves from 2 Pllzse . 
divine worſhip in the eſtabliſhed church through 3. Jac. 1. c. 4- 
total irreligion, and attend the ſervice of no other 
perſuaſion; and theſe offenders ſhall forfeit one 
ſhilling to the poor every Lord's day they ſo abſent 
themſelves, and twenty pounds to the King if they 
continue ſuch default for a month together; and 
if they keep any inmate thus irreligiouſly diſpoſed 
In their houſes, they forfeit ten pounds a month. 
The ſecond ſpecies of non-conformiſts are papiſts 
and proteſtant diſſenters ; but as the penalties to 
which theſe offenders were once liable are, by the 
Toleration Act of 1. Will, & Mar. c. 18. greatly 
lefſened with reſpect to diſſenters, and by the 
18, Geo. g. c. 60. almoſt entirely done away with 
teſpect to Roman catholics, it is needleſs to par- 
ucularize thoſe which remain. 


5. Br as» 


— 
— * 
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F: BLASPHEMY, by denying the being or pro- 
vidence of God, or by uttering contumelious 
reproaches of Our Saviour Chriſt, is puniſhable hy 
fine and impriſonment. ; 


3. Hawk. 12. 6. PROFANE Cuas ind AND SWEARIXG, By 

2. Mod. 59. 19. Geo. 2. c. 21. if any perſon ſhall profanely 

+, vg curſe or ſwear, and be convicted on the oath cf 
one witneſs, or by confeſſion, or by the hearing 
of one magiſtrate, he ſhall forfeit, —F1 RSr, Every 
day-labourer, common ſoldier, ſailor or ſeaman, 
one ſhilling. StcoxnDLY, Every other perſop 
under the degree of a gentleman, 7zzvo ſhillins:, 

Vide Bum's THIRDLY, Every perſon of or above the degree 

Jultice, 401. of a gentleman, five ſhillings. On a ſecond con- 
viction double, and for every other zreble the ſum 
firſt forfeited. 


1. Hawk. „ 7. WITCHCRAFT. By 9. Geo. 2. c. 5. whoever 

2. Hale, P. C. ſhall pretend to exerciſe the arts of witchcratt, 

* ſorcery, inchantment, or conjuration, or {hall 
undertake to tell fortunes, or pretend by crafty 
ſcience to diſcover ſtolen goods, ſhall be impriſon- 
ed for a year, ſtand four times in the pillory, and 
find ſureties as the court ſhall direct. And by 
17. Geo. 2. c. 5. all jugglers, fortune-tellers, 
gypſies pretending phyſiognomy, palmiſtry, or the 
like crafty ſcience, ſhall be deemed rogues and 
vagabonds. | 


5. Bl. Com. 62. 8. REL1G10us IMPposToORs are ſuch as fallcly 
3- Hauk. P. C. pretend an extraordinary commiſſion from heaven, 


1. State Trials Or terrify and abuſe the people with falſe denunci- 
3 : ations of judgments ; and are puniſhable by fine, 
1. Sid. 168, 


1. Keb. 625, impriſonment, and infamous corporal punifhment. 

Markets and 9. SABBATH-BREAK INC, or profanation of the 

feaſt days ſhall Lord's day. By 27. Hen. 6. c. 5. all manner of 

— en fairs and markets on feaſt days, or on Sundays, 

Dalton, c. 46. the four Sundays in harveſt excepted, ſhall clearly 

Gidlon, 238. ceaſe, on pain of forfeiting the goods expoſed 
to ſale. 


By 
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By 1: Car. I. C. 1. there ſhall be no meetings, No entenain- 
afemblies, or concourſe of people, out of their own gn on Sun» 
zriſhes on the Lord's day; nor any bear-baiting, _ 
bull-baiting, interludes, common plays, nor other 
unlawful exerciſes and paſtimes, uſed by any 
xerſon or perſons within their own pariſhes, on 
un of forfeiting 3s. 4d. to the poor for every 
offence. 


4-Bl.Com 63. 
I, Hawk. 11. 


By 3. Car. 1. c. 2. no pack-horſe, waggon, Common 
cut, wain, nor any drover with cattle, ſhall 1 
on the Lord's day, on pain of twenty ſhillings ; Sunday. 

nor ſhall any butcher kill or ſell any victuals upon — Hauk. 11. 


ras 702, 


the Lord's day, on pain of 6s. 8d. Crown Circuit 
s Com. 352. 
By 29. Car. 2. c. 7. no tradeſman, lahourer, or Trades (hal! 
other perſon above the age of fourteen years, ſhall vc 
0 un It! Vs 
exerciſe any worldly buſineſs, labour, or work of ,, a, . 
ther ordinary callings, on the Lord's day, works, . g 
of neceſſity and charity only excepred, on pain of 17. Mod. 4. 
ſorfeiting five ſhillings. Cowp. 640. 


By 29. Car. 2. c. 7. no perſon ſhall publicly Fruits and 
cy, ſhew forth, or expoſe to ſale, any wates, pete Ball .uge 
merchandizes, fruits, herbs, goods, or chattels guueas. 
whatſoever, on the Lord's day, on pain of for— 


feiture. 


By 29. Car. 2. c. 7. no drover, horſe-courſer, Higlers tha!! 
raggoner, butcher, or higler, or their ſervants, 34 % 
ſhall travel or come to his inn or lodging, on pain 

of tzwenty ſhillings. 


Br 29. Car. 2. c. 7. Nor ſhall any perſon uſe, Watermer 
employ, or travel with any boat, wherry, lighter, __— OY 
or barge, without permiſſion from a juſtice, on 


pain of five ſhillings. 


By 29. Car. 2. c. 7. no perſon ſhall ſerve any No civil pra- 
proceſs on the Lord's day, except in cafes of ag we 
treaſon or felony, but the ſame (hall be void, and Ray. nao. 
the offender liable in damages, 2. Salk. 672. 
By r. T. Kcp. 263. 
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Choe: Hall not By 1, ac. 1. c. 22. no ſhoe-maker ſhall expo, Wire?! 
d On . 
— to fale any ſhoes, or other wares, on pain of iſle. 4 


38. 4d. a pair. 


Game fhallnot BY 13. Geo. 3. c. 80. no perſon ſhall, on 2 Hoss 
be killcd oa Sunday or Chriitmas-day, kill any game, or Moc 


cs þ ule any gun, dog, net, or engine, for that pur. iſo: 
| poſe, on pain of from 10l. to 201. for the ft Wi! 
| offence, and from 20 l. to 3ol. for the ſecond Me 
| olkence, deen 
| : | of th 
Debating ſo- By 21. Geo. 3. c. 4. every place of public enter. Wl: 


C\cties or pro- 


0.1 tainment or debating, opened on any part of the uud 

not be held on Lord's day, to which admittance ſhall be had for 

Sunday. money or by tickets, or by charging an extraordi- I, 
nary price for refreſhments, ſhall be deemed a Wt: 
diſorderly houſe, and the maſter liable to a Haiti. 


penalty of two hundred pounds (a). bt 

hath 

Drunkenneſs. IO. DRUNRENNESS is puniſhed by 4. Jac. 1. hie 

4. Bl. Com. 64. C. 5+ With the forfeiture of five ſbillings, or fitting N. 

| ſix hours in the ſtocks. perf 

| Lewdneſs. 11. OrEX AND NOTORIOUs LEwpNEss, groſly WW i:l0 
1. Hawk. P. C. ſcandalous, ſuch as was that of thoſe perſons who Hanh 

10. expofed themſelves naked to the people in a bal- 2. 

cony in Covent-Garden, with abominable circum- in 

ſtances, is an offence indictable at Common Law, or p 

and puniſhable by ſine and impriſonment. hav 

with 

| com 

| Rden's Prin- II. Offences againſt the Lato of Nations. for 
ciplus of Pe- m 

1 12. Tuvcs BrEAKinG, or the violation of Wc. - 


paſſports expreſsly granted by the King or his W « | 


ambaſſadors to the tubje&s of a foreign power, ia of! 
the time of mutual war, is a breach of the public WM ni 
faith, and was, by 2. Hen. 5. c. 6. declared higi WM wa 


COR 

(a) Bit mackrel may be fold men and chairmen may plys o- Ann · con 

on Sundav, 10. & 11. Will. 3. c. 23. Meat may de dreſſed in 2 

c- 24. Fiſh carriages may travel, June, &c. 29. Car. 1. c. 7. and bis 

2. Geo. 3. C. 15. Forty warermen milk may be cricd morning and ord 

may ply on the Thames, 1. & 12. aftetueon - 
Will. 3. c. 21. Hackucy coach» 


treaſon; 


reaſon ; but by 29. Hen. 6. c. 2. and 31. Hen. 6. 


expoſe | | 
ain of . is puniſhable by reſtitution and forfeiture. 


VIOLATING THE RiGuts OF AwMmMBASSA- To arreſt an 


13. 
baſlade 

on a poas. By 7. Ain. c. 12. all proceſs whereby the nu pin — 
e, or N berſon of any ambatlador, or his do-ncfiic fervant, ſervant, is a 

t pur. ray be arreited, or his goods diſtrained or ſeized, hic miſde- 

1 bail be 1 4 "0:d: ard all erſc — is ICs 
e fict hal be utteriy void; and all perſons prolccuting, 
econd Mblciting, or exccuting ſuch procets, ſhall be 


leemed violators of the law of nations, diſturbers 

ofthe public repoſe, and ſhall {utter uch penalties 
nter- and corporal puniſhment as the lord chancellor 
f the and ihe cluct juſtice hall, on conviction, think fit. 
d for 
ordi- 
ed a 
tw a 


14. PiRAex, vue, dolus, or deceit, is a felony Der 36. 
nit the goods of * other perion, by a depre- 1 
dation or robbing at ſea. A pirate 15 ſald to be fl Com. 71 
ſits bumani geueris, and therefore every conununity * Hawke 153. 
latch 4 right to inflict that puniſhment upon him 
which every individual would, 1n a ſtate of nature, 
are a right to do for any invaſion of his perſon or 
perſonal property. This is a capital oftence by 
the Civil Law, and therefore a pardon of all 


. bo 
ting 


roſly Wi tclonies doth not diſcharge it. Formerly it was 
who WW only cognizable in the Admiralty courts ; but by 
bal- 26. Her. 8. c. 15. all fclonies and robberies com- 
um- WF mitted upon the ſea, or in any haven, creek, river, 
aw, or place where the admiral hath, or pretends to 
have juriſdiction, ſhall be tried in ſuch county, 

vithin England, as ſhall be appointed by ſpecial 
commiſſion ; and a new juriſdiction js eftabliſked 

or this purpoſe, which we ſhall make mention of 

A the enſuing chapter. By 11. & 12. Lill. 3. 


C 7. if any natural-born ſubject commits any act 
his Wi of hoſtility upon the high ſcas againſt others 
n oc his Majeſty's ſubjects, under colour of a com- 
blic mon from any foreign power; this, though it 
igh would only be an act cf war in an alien, ſhall be 
conſtrued piracy in a ſubject. And farther, any 


Ann. Fx 1 4 f 
d it commander, or other ſeafaring perſon, betraying 
— bis trult, and running away with any ſhip, boar, 
rdnance, ammunition, or goods, or yielding 

Dd them 


— — — 


— ſ—— ——— —— — — 2 


| 
| 
| 
| 
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them up voluntarily to a pirate; or conſpiring ta 
do theſe acts; or any perſon affaulting the coy. 
mander of a veſſel, to hinder him from fighting 
in defence of his ſhip, or confining him, « 
making or endeavouring to make a revolt on 
board ; ſhall, for each of theſe offences, he ad- 
judged a pirate, felon, and robber, and (1) 
ſuffer death, whether he be principal, or mercy 
acceilory by ſetting forth ſuch pirates, or abctin 
them before the fact, or receiving or concealing 
them or their goods after it. And the ſtatue 
4. Geo. 1. c. 11. expretsly excludes the principal, 
from the benefit of clergy. By the ſtatute 8. Cc. . 
c. 24. the trading with known pirates, or furniſh- 
ing them with ſtores or ammunition, or fitting cn 
any veſſel for that purpoſe, or in any wiſe conſult. 
ing, combiniag, contederating, or correſponding 
with them; or the forcibly boarding any mer 
chaat yeſfel, thougli without ſeizing or carrying 
her ot, and deſtroying or throwing any ot th. 
goods overboard ; ſhall be deemed piracv: and 
juch acceſſories to piracy as are deſcribed by the 
ſtacute of king William, are declared to be princi- 
pal pirates; and all pirates convicted by virtue of 
this act are wade felons without benefit of clergy, 
By the {ame ſtatutes alſo (to encourage the defence 
of merchant veſſels againſt pirates), the comnman- 
ders or feamen wounded, and the wido'ss of ſuch 
ſeamen as are lain, in any piratical engagement, 
ſhall be entitled ro a bounty, to be divided among 
them, not exceeding one fiftiech part of 0 
value of the cargo on board: and ſuch wounded 
ſeamen ſhall be entitlea to the penſion of Green- 
wich Hotpital ; which no other ſeamen arc, exce” 
only ſuch as have ſerved in a ſhip of var. And! 
the commander ſhall behave cowardly, by not de, 
fending the ſhip, if ſhe carries guns or aims, or ſhall 
diſcharge the mariners from ſigh ing, fo that the ſh1p 


1 


— into the hands of pirates, uch commander mall 
orteit all his wages and ſuffer fix months impti- 
r e 

1 In. 07 


ing ta 
c com. 
fightigg 
un, or 
voll On 
he ad- 
d ſhall 
mercly 
bettit 
kung 
ccaling 
ſtare 
ncipals 
(eo, 1, 
Urniſu- 
1T Out 
Inſult. 
nding 
' Metre. 
eng 
Ot the 


+} 
A 
Jed 
'CCi)» 
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nd if 
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hall 
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hal! 
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Ill. Of Offences againſt the Supreme Executive Power 
or the King and his Goverameit. 
1. Hicn TREASON. Majeſty hath no pre- 
rogative againſt the arm of fate; but che perſonal 
protection of Majeſty againſt the efforts of dil. 
oyalty is within the province of human fore- 
ght, and ſhould be within the firſt ſanctions of 
politive law. Many are the ſteepleſs hours which 
the Sovereign muft undergo for the ſake of his 
ſubjets; and his preſervation becomes in return 
the primary object of their care. Thus it is that 
the reciprocal duties of PROTECTION and ALLE- Fden's Princi- 
GLASCE form the foundation and ſupport of the ples of Pena 
political union. Juſtice watches like a guardian ““ 
angel over the reſtleſs pillow of her defender; for 
erery blow levelled at him is, in its conſequences, 
yelled at the whole civil eſtabliſhment. The 
general welfare of the people is blended in the 
afety of their common father and repreſentative; 
nor can his life fall a ſacrifice to conſpiracy or 
ation, without involving the whole realm in 
popular inveteracies, blood, and deſolation. 
Hence it follows that niGu TREASON, Which in 
every inſtance ſtrikes ultimately at the well-being 
of ſovereignty, is the fouleſt crime that can be 
committed, and ought therefore to be the molt 
preciſely aſcertained. At the Common Law the 4 Bl. Com. 73. 
nature of this offence was vague and undefined, 
but the ſtatute of 25. Edw. 3. c. 2. deſcribes 
hat offences only, for the future, ſhould be held 
o be treaſon, 
2. By the 25. Edo. 3. c. 2. Whena man doth To compzhs or 
10 7 . imagine the 
compaſs or imagine the death of our lord the geach af the 
* King, of our lady his Queen, or of their eldeſt King, &c. 
* fon and heir, and thereof be provably attaint- 
"ed of open deed by people of their condition, 
it ought to be adjudged TREASON.” 


Tux King here intended is, the King in poſſeſſion, ue yt . 
without any reſpect to his title; for ut is held that 5 1 4 
King de fac, and not de jure, is a King within 106. 
mne meaning of the act. Ihe Queen regnant, as 
vere queen Mary and queen Elizabeth, is a King 
within this act; but the huſband of ſuch a Queen, ,,, f. 

: 1 ale. 101. 
L d 2 15 3 Int. 7« 


454 "THE OBJECTS op 


is nct. The ſon of a King, admitted by act gf 

parliament 4 conſortium - imperii, as was done | It 
lenty tne Second, whereby there was rex feler 1 

1. Hawk. 33. rex Hin, is a King wihin this ſtatute. But a Gueen 
dowager, or princeſs dowager, or queen dyorcud 

cee matrinionii, the wife of the Kir g's ſecond 

fon, the King's $ eideſt daughter, nor any collate. 


ral heir apparent, are within the ſtatute. 


4-51.Com.;8. Tur words compaſs or imagine are {ynonymoy: 
terms, ſignifying the purpoſe or defign of the 
mind or v ill; and therefore, Wee an In ternal 
act, muſt be & anon! rated by ſome open ., or, 1; 
it is ulually called, overt att. Thus, t to provide 
7. Hale, 109. weapons or eee harneſs or poiſon, or to 
ſen d letters for the execution thereof, tor the pur. 
poſe of killing the King, is held to be a palpabie 
overt act of treaſon, in imagining his de ry do 
3. Toft. 12. allo, if men con ſpire to impriſon che! King by torce 
until he hath yielded to certain demands, and for 
that purpcle to gather company or write Jotters, 
is an overt act to prove the compaſiing ihe King's 
death. It has been held, that warvys 7-ri;ten is an 
Cro. Car. 125 Overt act of treaſon, but that won ps {poten cann 
be conſtrued into ſuch an overt at; for it v 
ſeems clear, that words Res cen, unleſs i# .- 
4 Bl. Com. go. ci of a traitorous purpote, amount only oa 
Eden, 121. high mgdemeanor, and no treaſon: neithe 
v. i a mere con! ealn ent of a traitorous confed 
racy amount to tre :aſon ; for there mult be alle. 
ed and proved ſome at declaratory of the 
tion, for: 2 potitive participa tion in the gui dome 
confi! tation, perſuaſion, or means of incitement; 
e but: the leaſt advice given in a treaton, 
Toller, p. acc. Though inchoate, and never executed, u 
make the adviſer guilty of this offence. And 
indeed, every thing wilfully and del: Craten, 
de ngned or attempted to be done, whereby the 


* 


— 


Pric. F.. si. life of Majeity may be endangered, is an act 0! 


- Hale, 119. comp, his death ; but the gurt only in- 
1 17. 


1 
3. Hawk. 51. Mmenccs W hen fome 7: xa fire ſhall appear tO avec 


been aten ro effectuate the guilty purpole. 
R IT 
To violate the 3. By 25. ſito. J+ C. 2. «If a man do violat 
chaſtity of the 66 the King" 8 companion, Or the ſang 5 8 eee 


2 cen or Prin- 4. ug nee 
ges. 
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-w 


daughter unmarried, or the wife of the King's 


act of 
« eldeſt fon and heir, and be thereof provably 


lone 11 


-- 


ater and « 2trainted of open deed by people of their condi- 

2 Gueen don, it ought to be adj ged treaton.“ 

Vorceck | 

econd VIOLATION here implies a carnal knowledge, by Nr 

collate WHY whatever means obtained ; for if both parties be r. Hate, 120. 

« . . 0 * y by” 1 » 2 o 

conſenting, they arc equally guilty of treaſon, "LG 4 

ymous By the King's companion, is meant his wile; but : 

of the no queen or princeſs dowager is any Way within UNC x, Hawk. 33. 


[ternal aurview of this act. Under the words“ eldeſt fon 
* ard. heir,” the fon of a Queen regnant is in- 


Or 
rovids cluded, and alſo the ſecond ton, after the death Foſter's Ft 
or to ot the firſt, and perhaps allo a collateral heir nn. 

e Pure apparent. 
pale 
b So 4+ By 25. Edo. 3. c. 2. If a man do levy war To lery war 
force * againſt our lord the King in his realm, and be:? "—_ tlie 
id for thereof provably attainted of open deed by nes, 
ers, * people of their condition, it ougit to be 
1 * adjudged treaſon.“ 


Uxprr this deſcription a mere conſpiracy ro 8 
lery war, unleſs directly againſt the King, is not 216. 479. 
treaſon; but in a conſpiracy for more remote 1. Hale, 40. 
pirtoſes, if war be actually levied by ſome of the FJ; 14% 256: 
conſpirators, they are all conſidered as principal Kelynge, 75. 
traitors. The words of the {tar de ſeem to imply 5: ts Trials 
a military aſſemblage, or armed ini-ection, not Salk. — 
upon a private quarrel between private individuals, 8. St. Tr. 56. 
not in maintenance of a perſonal claim, or e 


purſuit of -a particular redreſs ; but ſuch a riſing 1. Hale, 131. 
as may in judgment of law be inrended to have 2 583. 


been againſt the perſon of the King, to feize, 2. wir. 365. 
dethrone, or impriſon him; or to oblige him by Bougl. 520. 


violence to alter the meaſures of his government, es 285 
the or to compel a change in the religion ſettled by 
ot law; or to withhold caſtles or fortreſſes by weapons 
m- offenſive and invaſive; or a wilſul 2 celled 
ve joining with open rebels; or, in ſhort, every effort. 
of poſitive rebellion. But it has been held, that a 
ite riſing with intention to kill one of the privy 


Dd 3 council 


— 


. 
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(a) Talbot's 


Caſe, 

17. Rich. 2 
( Earl of 
Eſſcx's Caſe. 


Foſter, 213. 


Adqhering te 
the King's 
enemies. 
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council (a); a tvmultuary combination to com. 
pel the King to put away his miniſters (6b); an 
armed force with a general purpoſe to deſtrov en- 
cloſures, to deliver priſons, or to demoliſh bawds. 
houſes, or to pull down meeting-houſes of dif. 
ſenters, in which caſes the univerſality of the 
deſign is conſtrued into rebellion ; and laſtly, in- 
ſurrections to effect redreſs or innovation, in which 
the inſurgents have no ſpecial intereſt, or forcibly 
to render ineffectual any act of parliament or law 
of the realm, are all ſeverally adjudged to be a 
levying of war within the ſtatute. 


5. Br 25. Ede. 3. c. 2. If a man be adherent 
to the King's enemies in his realm, giving to 
them aid and comfort in the realm or elſewhere, 
and thereof be provably attainted of open 
deed by people of their condition, it ought 
to be adjudged treaſon.“ 


Pein. P. L. 136. BY © enemies” are meant all aliens in notorions 


Mor, 620. 
Vent. 315. 
4+ St. Tr. 347 
3 Inſt. 12. 
alk. 634. 

1. Hale, 108. 
189. 

Fob 197-220 
4. l. Com. 82 
1. Hawk. P. C 


5 


hoflility. The ſolemnity of a previous denuncia- 
tion of war is not always neceflary ; for, Whether 
the perſons adhered to were the King's enemies, 
is a matter of fact to be averred and evidenced by its 
public notoriety. Furniſhing money, arms, ammu- 


-nition and proviſions, or ſending intelligence to 


the King's enemies, are acts of adherence, even 


though they ſhould be intercepted in their paſſage; 
for the treaſon, though ineffective, is complete 
on the part of the traitor. A ſubject of the 
enemy-country continuing under the protection 
ot England, and practiſing while in England to the 
aid and aſſiſtance of that enemy- country, comes 
under the words of the ſtatute ; but mere reſidence 
in a hoſtile kingdom is not in itſelf an adherence, 
though a retulal to return to the mother country upon 
proclamation may be evidence thereof. Other 
acts of adberence are, actual war againſt the King's 
allies; the treacherous ſurrendering, in colluſion 
with the enemy, of a place of defence; a volun- 
tary oath. of fealty to the enemy-king, or — 

under 
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com. 1 | 
); * b der his commiſnon, though without any abſo- 
» en. lie act of hoſtility. 

awdy. | | | 
f dit 6. Ix the four preceding treaſons it is required by 


f the me ſtatute, that the oftenders be thereof provably 
& attainted of open deed by people of their 


4 in- 

5 e * . 

vhich condition.“ 

cibly 

r law * TuE adverb provably,” ſays Stx EDWARD; Inft. 12. 


Coxk, “ hath great force, and ſignifies a direct and 2 
« plain proof.” An overt act is that by which the Peder, 193. 
taitorous defign is demonſtrated, and it muſt not 


oaly be ſhewn at the trial, but muſt be ſpecifically Pria. P. L. ia. 


rent 

g to and correctly charged in the indictment, in order 

cre, that the perſon accuſed may be prepared to refute, 

pen explain, or defend it. Conſpiring the King's death, 

ght providing weapons to effdct it, ſending letters e 
ncite others to procure it, aſſembling people in 1, a. 324, 
order to take the King into their power, and all z. Int. 14. 

J ocher ſuch like notorious facts, done in Parſu- . 14. 

in- ance of a traitorous purpoſe againſt the King, : 

ner may be alledged as overt acts, to prove the com- 

es. paſſing his death. | 

Its | 

ju- 7. By 25. Edo. 3. c. 2. If a man counterfeit Counterfeiting 

0 the King's great or privy ſeal, it ought to bee tab. 

en * adjudged HIGH TREASON; Theſe words ex- 3 

es tend to the aiders and conſenters to ſuch counter- 

te feiting, as well as to the actors; but not to the 

ic taking wax bearing the impreſſion of the GREAT 4. Rl. Com. 83. 

n SEAL off from one patent, and fixing it toCo.PC. 16. 

fo another: 

5 | | | 

c 8. Br 25: Ede. 3. c. 2. If a man counterfeit Counterfeiting 

. the King's money, or bring falſe money into“! 

1 the realm, counterfeit to the money of England, . ate _ 

; ** knowing the money to be falſe, it is #16H# TREA® Co. P. C. 16. 

; '* 50n.” Thoſe who coin money without 8 

| dy. 33. 


King's authority are within this act, whether they 2. Hauk. P. c. 
utter it or not; or having authority, if they make 6: 
it of baſer alloy than they ought ; but the re- 2; Bick. Rer. 
ſemblance of the counterfeit money muſt be ſuch 


d 4 as 
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Ca. Lit. 107. 


See th cate of 


the King v. 
Varlev, 
2. Bl. Kep. 682. 


Se y'ng the 
jud cs. 


1. Hawk. P. C. 
61. 

1. Hale, 231 
Sec 4. Bl. 


Com. 84. 


Forging coin · 
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as to render it paſſable; and only the gold and 


hiver coin are the King's money within this 
ſtatute. 
| in Co . 75 


9. BY 25. Fd. 3. c. 2. If a man ſlay the 
chancellor, treaſtirer, or the King's juſtices of 
** the one bench or the other, juſtices in eyre, or 
* juſtices of aſuze. and all other juſtices aligned 
„to hear and determine, being in their places, 
doing their offices, it is HIGH TREASON.” This 
does not extend to an attempt to Kill, nor to 
actual wounding, unlcts death enſue; nor to an; 
cther officers but thoie ex; refsly named; there: 
fore the barons of the exchequer are not within 
the protection of the act. 


ce 


cc 


10. By 1. Mary, c. 6. To falſely forge and 


— 2 * counterteit any ſuch kind of coin, of gold or 
ones 233 cc * — * * £5 32 > 4,» FE LC — as 
. A tilver, 5 15 not the proper coin of this realm, 
but ſhail be current by conſent of the crown, 
is HIGH TREASON,” 

Importing 11, By 1. & 2. Phil. & Mary, c. 11. To bring 

couaterfeit into the realm money counterteited according to 

5 the fmilitude of foreign coin current here, to 

the intent to merchandize therewith, is nien 
„ TREASON.” 

Clipping coin. 12. By 5. E1iz, c. 11. f. 2.“ Clipping, waſhing, 
& rounding, or tiling, for wicked lucre or gain 
© ſake, of any the proper monies of this realm, 
& or the domimons thercot, or of other monies 
© current by proclamation, is HIGH TREASON,” 

Forging i 2. By 14. Lliz. c. 3. To forge or counterfeit 

oreign con. cc any ſuch kind of coin of gold or ſilver as is not 
the proper coin of this realm, nor permitted to 
he current, is MISPRISION OF TREASON.” 

Dim'niſhing 14. By 18. Eliz. c. 1. To impair, diminiſh, 

CUuIns 


« fallity, ſcale, or lighten the prope: monics of 
| 40 , 
this 


& this 
4 cla 


1 
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& this realm, or of other realms current by pro- 
« clamation, is HIGH TREASON.” 


15. By 8. & 9. Vill. 3. c. 26.“ To make or mend, Making coin- 
« or to begin or aſh in making or mending, is moulds: 
other than by pcrions employed in the Mint, 
any puncheon, counter-puncheon, matrix, 

4 ſtamp, die, pattern, or mould, in or upon, 

& winch there ſhall be, or which will make the paſs 
oon Law, 

* figure, ſtamp, reſemblance, or ſimilitude, of 196. 

© both or either fides of any gold or filver coin 

current within tne kingdom, 13 16H TREASON. 


Evxxx thing neceſſary toſhew that the defendant Addingron, 
had no authority, mult be negatively tet out in PL 3 
n indictment on this ſtatute. An inſtrument that Ie end *%, 
vill make the figure of only one part of the tide 
of the coin, is not within the act. A mould is an 
inſtrument on which is made and impreſied the 
ſtamp and ſimilitude of the current coin. 


16. By 8. & g. Vill. 3. c. 26. Tomake ormend, Making coin- 
Nc. any edges or edai zing tool, inſtrument, or N 
engine. not of common uſe in any trade, but 
* contrived for making ol money roun d the edges, 
* with letters, grainings, or other marks or , 
figures, reſembling t! noſe on the edges of the 
legal coin, is HIGH TREASON.” 


17. By 8. & 9. Will. 3. c. 26. Tomake or mend, Llaking coin- 
* &c. any preſs for coinage, or any cutting en-!“ — 
* gine for cutting round blanks by force of : 
= crew, out of ſlatted bars of zold, filver, or 

* other metal, is 1164 TREASON.” 


18. BY 8. & 9. Will. 3. c. 26.“ To buy or fell, 3 
hide or conccal, &c. or to have in their hou! ſes, ms in one's 

© Cuſtody, or poſſeſſion, any ſuch pungheon, cultedy- 

counter. punchcon, matrix, itamp, die, edges, 

cutting. inſtrument, or other tool or inttrum nent 


* before mentioned, is HIGH TREASON.” 


19. By 8. & 9 Ii ill. 2. Co 26. 60 To CONY C, Or 8 
b from the Munt. 
allit in conveying out ol the Mint, any tool 
16 
or 
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te 
T 
60 

Edging coin. a 
cc 
«< 
cc 
40 


Colouring and 
gilding coin. (6 


Colouring 
bianks- cc 
c 
10 
Waſhing filver 
coin to te- 
ſemble gold - 4 
60 
40 
cc 
44 
Altering the 


copper coin to cc 
reſemblethe 4 
klver coin. 


colour any ſhilling or ſixpence, or to alter the 


THE OBJECTS OF 
or inſtrument uſed for or about the colnine of 


the monies there, or any uſeful part of ſuch 
tool or inſtrument, is HIGH TREASON.” 


20. By 8. & 9. ill. 4.c: 26. To mark, other: 
wile than by perſons employed inthe Mint, oaths 
edges of any the current or counterfeit coin of this 
kingdom, with letters or grainings, or other 
marks or figures, like unto thoſe on the cdge 
of money coined at the Mint, is Hi TREASON, 


21. By 8. & 9: Will: 4. c. 26. ſ. 4. To colour, 
gild, or caſe over with any gold or ſilver, ot 
with any waſh or materials producing the 
colour of gold or ſilver, any coin reſembling 
the current coin; or any round blanks of bug 
metal, or of coarſe gold, or coarſe filver, of a 
fit ſize and figure to be coined into counterfeit 
milled money, reſembling any the gold or 
filver coin of this kingdom, is A TREASON,” 


22. Br 8. & 9. Will. 5. c. 26. f. 4. To gild 
ver any ſilver blanks, of a fit ſize and figure to 

be coined into pieces reſembling the current 

gold of this kingdom, is HIGH TREASON.” 


3: Br 15. Geo. 2. c. 28. © To waſh, gild, or 


imprefion, or any part of the impreſſion of 
either fide of any ſhilling or ſixpence, with in- 
tent to make fuch ſhilling or ſixpence reſemble, 
or look like, or paſs for a guinea, or a halt 
guinea, reſpectively, is HIGH TREASON,” 


24. By 15. Geo. 2. c. 28. To file, or anywiſe 
alter, waſh or colour, any halfpenny or far- 
thing, or to add to or alter the impreſſion 
thercof, with intent to make the ſame reſemble, 
look like, or paſs for a lawful ſhilling or fis- 
pence, is HIGH TREASON,” 


By 


in- 
ble, 
lalt⸗ 


wile 
far- 
tion 
ble, 
ſix- 


By 
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25. By 5+ Eli. c 1. To extol, ſet forth, main- Defending the 
tin, or defend the juriſdiction of the Pop E, or aui of 


« to attribute any authority to the fee of Rome 
« within this kingdom, 1s for the firſt offence 
præmunire, and for the ſecond H1Gu TREASON,” 


th 


Ee Pope. 


26. By 13. Eliz. c. 2.5 To put in uſe any bull popid vous; 


© or inſtrument of ablolution, &c. is Hi TREA- 
—. ”, 
50N. 


27. By 5. Eliz. c. f. LITo refuſe to obſerve the 
rites of the church of Euglaud, alter having 
* been admoniſhed by the ordinary, &c. ; or to 
« {ay or hear private mats, &c. or to refuſe a 
« ſecond tender of the oaths, is H1GH TREASON,” 


28. By 27. Elis. c. 2. If any popiſh prieſt, born Popith priads- 


* in the dominion of the crown of Z#»gland, {hall 
come over hither from beyond the teas, or ſhal! 
* tarry here three days without conforming to the 
church, it is nion TREASON,” 


29. Br 3. Fac. 1. c. 4. It any perſon ſhall Correning « 


* pretend to have power, or thail put in 
* practice to withdraw any ſubject from his natural 
* ob2diechce to the King, or withdraw them for 
1 - _ let 7 

that intent to the Roauth religion, &c. &c. 
„it is HIGH TREASON,” 


proteſtant into 
2 papilt. 


30. By 1. Ann. c. 17. To endeavour maliciouſly, To hinder the 


* adviſedly, and directly, to hinder any perſons 


leval ſucceſ- 
hon to the 


* who ſhall be next in ſucceſion to the crown, throne- 


* according to 1. Mill. & Mary, c. 2. and 12. Will, 
* 3. c. 2. is HIGH TREASON.” 


31. By 4. Ain. c. 8. To declare, maintain, and 


To maintain 


* afirm, maliciouſly, adviſedly, and directly, that the Pre- 


* by writing or printing, that the pretended 
Prince of Hales, or any other, hath any right 
* or title to the crown, otherwiſe than accord- 
* ing to the 1. Will. & Mary, c. 2. and 11. & 12. 
* Will. z. c. 2. is HIGH TREASON.” 


By 


tender 1s King, 
of England 
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n By 2. & 3. Aun. c. 20. If any officer oc wie 
elponde CC C6 Wa ie 1 * 11 7 1.1 . 4 LL * 1 + ; * 
with an ne- loldier thali hold co reſpandence wii 0 ke g 
my. rebel or enen „„ or give them, by any means 
any advice or intelligence, it is HIGH TRz4- BY 
88 SON,” Put 01 
being 
the Fretencer 
e, kme 1.2. We « hk adler * cf nd. or attempt t to land 3 Fi p 
the Brinſh do- this Kingdom, or be found in Great Britain or } 
Feu, C : & * C YC! onging 5 
* Ireland, or any of the dominions 9 2 
** the tame, or it any perton ſhall cotreſpond SIM 
& with thein, or remit money to their utc, u is WR? 
7 7 1 1 
© HIGH R ASON., taufe 
By 
TV 7 . . « . b . , 0 ment 
V. Felonies injurious to the King's Prerogative. dee 


To lards and 


CLOCK aids. 


Maltins ſter- 


hag money. 


Foreme 
torcigu coin. 


N 
Melting the 
euricn lilver 
colu. 


Pyying clin- 
piags and ul- 
ings. 


Blanching 
copper. 


Tux Cortx, By 27. Lare. 1. c. 3. none ſhall 
being poilards and crockards (which were forciga 
coins of baſe metal) into the realm, on pain of 
forfeiture of life and goods. 


» 


- 1 
i 0 ict 5 3. 


c. 2. no ſterling money ſhall 
be melted down, on pain of forfeiture thereof. 


By 14. Eliz. c 
not current, 


3. to forge foreign coin, though 
is milyrifion of treaſon. 


* 13. & 14. Cr. 2. c. 31. to melt down any 
current ſilver money, ſnall be puniſhed with for- 
feiture, double va lae, and disfranchiſement, or ſix 
months impriſonment. 

By 6: & 7. Wil. 3. c. 17. to buy or ſell, or 
knowingly have in cultody, any clippings ct 
tilings of the coin, incurs a » forfeirins of the ſame, 
and a penalty of e Hundred pounds. 


Br 8. & 9. i. 3. c. 26. to blanch or whiten 
copr er tor Soil cr to buy or ſell, or offer tor 
ſale, any malleable compoſition, which ſhall be 


heavici 
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b-avicr than ſilver, and look, touch, and wear, 
ue gold, but be beneath the ſtznd- rd, is FELONY. 


Or Ute: "ing bad 


By 8. & 9g. Will. 3. c. 26. to receive, 
put ol , any counterfeit or diminiſned money, not 
being cut in pieces, at a leſs rate than it mall im- 


port to be of is FELONY. 


By 1 f. & 16. Geo, 2. c. 28. to tender in pay- Une: ine eoun- 
ment any counterfeit coin, knowing it to be 19, 
| impriſonment fi ſix months for the ti1{t: offence 
mo years for the ſecond offence ; and for 
third offence, FELONY without cleroy, 


BY 15. & 16. Geo. 2. c. 28. 


to tender in pay- Tendering bad 
money in pay- 


rent any countet feit money, Aue, and to 
we at the ſame tine more in cuſtody, or w ichin 
ten a diy after to tender other falſe money, is 
priſonment for a year for the firit offence, and 

br the ſecond FELOX Y zithout cler 2. 


Br 15. Geo. 2. c. 28. f. 4. to make, coin, or Counterfeiting 
cuntertert any brats or copper money called, a 
halipenny or a farthing, is puniſhable with two 


rears impriſonment, Cc. 


Ir 11. Geo, 3. c. 40. to make, c coin, or counter - Second offence 
eit he copper menies of the realm called a halt- 


jenny or a farthing, is FELONY. 


r 11. Geo. 3. c. 40. to buy, fell, take, receive, Selling coun- 

, or put off, any copper money not melted 

en or cut in pieces, ator fora lower rate than the 
ane by its denomination doth import, 


counterfeircd for, is felony, 


2. FrLontEs AGAINST THE KixG's Couxctr. Tokil! an offi 
By 3. Hen. 7. c. 14. if any ſworn ſervant of the 
King's houſehold confpire to Kill any lord or 


privy counſellor, it is FELONY. 


wound, or Aſhaulting a 


Br 9. Fn. c. 16. to affault, ſtrike, 
tempt to kill, any privy counſellor i 75 the exe- 
(tion gf his office, is FELONY without clergy. 


prix by counſel- 
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Serving s fo- 3. SERVING FOREIGN STATES. By 3. Joc. l. (aptai 

dein prince» c. 4. to go out of the realm into the ſeryice of a pan 
fareign prince, without taking the oaths of alle. 

glance, &c. &c. is FELONY, * 

bing 

geduc ine a By 9. Geo, 2. c. 30. and 29. Geo. 2. c. 17. to — 

— inliſt, or to procure any ſubject to be inliſted, in FELO 


any foreign ſervice, is FELONY without Clergy, 


By 29. Geo. 2. c. 17. if any ſubjc of Eg Py 
enter into the military ſervice of the French King, 


| 4 ap papa 
without licence under the ſign manual, it is ue. If 
NY Without clergy. | teri 
* 1 writ 
Pmberaling 4. F-MBEZZLING STORES, By 31. Elis. c. 4. Nb. 
eo. to embezzle the King's ſtores to the valuc 0f 

— 210 ; 8 and 
twenty ſhillings, is FELONY ; and by 22. (r. 2. bod 

c. 5. FELONY Tibout Clergy. 


Cl, 

Buining ſhips. 5. BURNING Stiips. By 12. Geo. 3. to fer on iS 
fire and burn, or otherwiſe to deſtroy, any of li, ag 

Majeſty's ſhips or veſſels of war, whether on float, ad 

or building in any dock-yard or private yard, is Wy 

FELONY without Clergy. ip 

lite 


2. Hank. P.C. 6. Burning Docx-xAR DDS. By 12. Geo. z der 


* 


78 c. 24. to ſet on fire and burn, or otherwiſe deſtroy, 11 
any of his Majeſty's arſenals, 1.agazines, dock- 10 
yards, rope-yards, victualling- offices, or any of the ho 

buildings erected therein, or belonging rhererc, or 

any timber or materials there placed for building, 
repairing, or fitting-out, ſhips or veſſels, is FL- ? 
LOXY without clergy. 5 ! 
uc 
| 7. EURNING STORES. By 12. Geo. 3. c. 24 ca} 
| to {et on fire and burn any of his Majeſty's mili- my 
| tary, naval, or victualling ſtores, or other ammu— fel 
| nition of war, or any place where the fame (hai! WM of 
| be kept or depoſited, is FELONY 0itbout clergy. be 
| wi 
* cem. 8. DesERTION. By 18. Hen. 6. c. 19. if 20) tec 
| 2. los. 86, ſoldier or failor, in time of war, depart from his 8 
| 6. Co. 27. Co. Lit. 31. Cro. Car. 71. > 


capt ain 
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captain or commander, it is, excluſive of the 
puniſhment by the Mutiny Act, FELONY. 


By 2. Edtv. 6. c. 2. if any ſoldier ſerving the r. Hank. P. c. 
king in his wars depart without licence from his " 1 
Fe 0 . 2 * . * nike . 
commanding officer, with booty or otherwile, it is 2 n 


FELONY itbout Clergy. 


V. Præmunire. 


PREMUNIRE was an offence whereby the 1. Howk. r. cc 


pal authority was encouraged and promoted 4. Bt. Com. 
in diminution of the authority of the crown, and ch. 8. 
derives its name from the word “ forezwarn” in the 

wit by which the puniſhment was inflicted, v, 

to be put cut of the King's protection, their lands 

and goods forfeited to the King's ute, and their 

bodies attached to anſwer the King and his coun- 

|, The principal ſtatutes of premunire are the 

77. Edv. 3. c. 1. 38. Ego. 3. c. 3. 16. Rich. 2. c. 5. 

14. Hen. 8. c. 12. 25. Hen. 8. c. 19. 26. Hen. 8. 

C 1 5. Flix. c. 1. 13. Kits c. 2. 27. ER. c. 2. 

and 3. Jac. 1. c. 5.; but theſe being pains of no in- 
conſiderable conſequence they have been extended, 

by ſubſequent ſtatutes, to offences that have very 

little rclation to that from whence the name is 

derived (a) | 2. 
c. 5. 13. Eliz. c. 8. 21. Jace 1. c. 3. 1. Face 2. c. 8. 12. Car. 2. c. 24. 13. Care. c. 1. 


I's Car. 2. Co So \ It it. <L Mar. Co $. 7 & | Will. S Mar. C· I++ 6. un. c. 17+ 
b. 4. c. 23+ 6. Geo: 1. c. 18. 12. Cc. 3. Go 11. 


VI. Mifprifion. 
MisePa1s10N, from meſpris, neglect or con- 4. Bl. Com. 


127. 


jenpt, are generally underſtood -to be ail Ws, * 

luch high offences as are under the degree ot z. Int. 36. 

capital treaſon, but nearly bordering thereon. A . Bars fol 

mifprifion is contained in every treaſon and 4. 

felony; and the King may proceed againſt the Kelynge, 22- 

offender for the miſprition only. Mifpritions may Hd. P. c. 
P Y P Y 121, 

be either by omiſfon or commiſſion. By ogniliion, 1. Hawk. P. C. 

nere a perion knows that another hath, commit- 57: t 99. 

td treaſon or felony of any kind, and does not 

ereal it: by commiſſion, as in contempts and 

oh miſdemeanors; as by the mal-adminiſtration 


of 
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Serving a fo» 3. SERVING FOREIGN STATES, By 3. Joc. 1, 

Fe"gn prnce. c. 4. to go out of the realm into the ſervice of a 
foreign prince, without taking the oaths of alle. 
glance, &c. &c. is FELONY, 


1 By 9. Geo. 2. c. 30. and 29. Geo. 2. c. 17. to 
ruon from 1811 165 nll ; 
— inliſt, or to procure any ſubjeR to be inliſted, in 
any foreign ſervice, is FELONY Without clergy, 

By 29. Geo. 2. c. 17. if any ſubject of Eg 
enter into the military ſervice of the French King, 
without licence under the ſign manual, it is Tue. 
NY Without clergy. | 


Erben ing 4. Eu BIZZ :zIIx q Srokzs. By 31. lis. c. 4. 
a to embezzle the King's ſtores to the value of 
Ld. K y- 1104. illi 3 * 11 
twenty ſhillings, 15 FELONY ; and by 22. (r. 2, 
c. 5. FELONY ibu clergy. 


Buiving ſhips. g. BURNING Ships. By 12. Geo. 3- to ſet on 
fire and burn, or otherwiſe to deſtroy, any ot his 
Majeſty's ſhips or veticls of war, whether on flozt, 
or building in any dock-yard or private yard, is 
FELONY without clergy. 


2. Hawk. P. C. 6, Bun xixd Docx-xAR DS. By 12. Geo. 3. 
750 c. 24. to ſet on fire and burn, or otherwiſe deſtroy, 
any of his Majeſty's arſenals, Magazines, dock- 
yards, rope-yards, victualling- offices, or any of the 
buildings erected therein, or belonging thererc, or 
any timber or materials there placed for building, 
repairing, or fitting-out, ſhips or veſſels, is Fi- 
LOXY without Clergy. 


7. EurNiNG STORES. By 12. Geo. 3. c. 24. 
to ſet on fire and burn any of his Majeſty's mili- 
tary, naval, or victualling ſtores, or other ammu— 
nition of war, or any place where the lame {hal! 
be kept or depoſited, is FELONY without clergy. 


4. Fl. C mw. 8. DzsERTION. By 18. Hen. 6. c. 19. if any 
> ing. 86. ſoldier or ſailor, in time of war, depart from his 
6. Co. 27. Co. Lit. 31. Cro. Car. 71. 


captain 


capta 
punul 


By 
King 
comt 
FELO 


F 
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captain or commander, it is, excluſive of the 
puniſhment by the Mutiny Act, FELON V. 


By 2. Edew. 6. c. 2. if any ſoldier ſerving the r. Hauk. P. c. 
King in his wars depart without licence from his 43 A 
. . . 92 * * * n * * 
commanding officer, with booty or otherwiſe, it is 4. Ce 


FELONY t itlout clergy. 


Y. Premunire. 


PREMUNIRE was an offence whereby the Hank. P. C. 


papal authority was encouraged and promoted 4. Bl. Com. 
in diminution of the authority of the crown, and ch. 8. 
derires its name from the word “ forezwarn” in the 

wit by which the puniſhment was inflicted, vd. 

to be put out of the King's protection, their lands 

and goods forfeited to the King's ute, and their 

bodies attached to anſwer the King and his coun- 

|, The principal ſtatutes of præmunire are the 

27. Edv. 3. c. 1. 38. Ego. 3.C. 3. 16. Rich. 2. c. 5. 

14. Hen. 8. c. 12. 25. Hen. 8. c. 19. 26. Hen. 8. 

k. 1 5. Hi. c. 1. 13. Hz. c. 2. 27. Ke. 2. 

and 3. Face 1. c. 5. ; but theſe being pains of no in- 
conſiderable conſequence they have been extended, 

by ſubſequent ſtatutes, to offences that have very 

litle relation to that from whence the name is 

Eerived (e) | Fs Mew: 
63. 13. Elia. c. 8. 21. Jace 1. c. 3. 1. Face 2. c. 8. 12. Car. 2. c. 24. 13. Car. 2. c · 7. 


Ii. Car. 2. c. 2. 1. . & Mar. c. 8. 7. & 83. Will, & Mar. C 24. 6+ Inn. c. 17+ 
6. Zn. c. 23+ 6. Geo. 158. 18. 12. Geo. 3. C. 11. 


VI. Mifprifion. 
Misears10N, from meſpris, negle& or con- 4. Bl. Com. 


127. 


jexpt, are generally underſtood - to be ail 771, 4. 


* 


lach high offences as are under the degree of z. Inft. 36. 
capital treaſon, but nearly bordering thereon. A agg hay 
mipriſion is contained in every treaſon and 3. 
felony; and the King may proceed againſt the Kelynge, 22- 


otender for the miſpriſion only. Miſpriſions may 3 e. 


be either by omiſſion or commiſſion. By opuflion, 1. Hawk. P. c. 
vhere a perſon knows that another hath, commit- 37: 2 99 

ted treaſon or felony of any kind, and does not 

ereal it: by commiſſion, as in contempts and 

eh miſdemeanors ; as by the mal- adminiſtration 


of 
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of ſuch officers as are in public truſt and emp 
ment ; neglecting t join the prſſe comitails when 
required by we | laer; itt or Jul Lick 88, accordin ig to the 
2. Hei. 5. C. 8. ; ipeaking or writing againit the 
King or his government; denying, by heedleſs 
33. Ha. F. dilcoucte, his Tight to the crown ; Itriking in the 
* King s palaces,” or courts of juſtice ; relcuiog 1 
priſoner from any court; diſſnading a witnck 


from giving his cvidence; and the like, 


VII. Cfences againſi Public Fuſtice. 


4 


. Hauk. P. C. I. EMBEZZiixnG RECORDS. By 8. Hen. 6. 


* 5 c. 12. to take away, withdraw, or _ any 

* aic * 

Co. P. C. 21. record or proceeding in the courts of I. efentinfters 
Hall, by reaſon whereof tlie judgment al be 


reverſed, or not eitected, is FELONY. 


3 Br 21. Jac. 1. c. 26, to acknowledge any fine, 
x. Hale, 696. fecovery, deed enrolled, future, r 
7. Hawk. P. C. ail, or judgment, in the name of another, 
105 FLLONY Tithout clergy. 


4- Bl. Cem By 4, Lil. & Mary, c. 4. to perfonate any 


„ Hale, 36. Other perſon as bail, before a commiſſioner 


p- Vent. 3er. appointed to take bail in the country, is FELONY 
- w F.C. 
i. Hawk.P.C. 2. Durrss or IMPRISONMENT. By 14. Eda 
Ale. 64. 3* C 10, if any gaoler, by too great dureſs of 
. Hale 540: impriſonment, makes any priſoner that he hath in 
ward become an approver or appeller, it 1s 
FELONY, 


4 Bl Cem 3. Or5Trvertxs Proctss. To obſtruct an 

"I arreſt upon criminal proceſs makes the offender a 
particeps criminis; and by 8. & 9. Id. 3. c. 2. 
9. Geo. 1. c. 28. and 11. Geo. 1. c. 22. to oppole the 
execution of any prorels, 1 in any pretended pri. 
vileged place within the bills of mortality, 1s 
FELONY, 


4. Esc 475» 
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4 EscarE. Officers who, after arreſt, negligently i. Hawk. P. c. 
permit a felon to eſcape, are puniſhable by fine ;. Hale, ooo 
but if an officer voluntarily ſuffer a felon to eſcape, 
he becomes guilty of the ſame crime for which the 
felon was in cuſtody. | 


* 
IPioys 
1 
V, un 
INK 
it the 
dlc 
n the 
18 1 


tnets 


BREAK ING Patson, To break priſon when. Hawk. F. C. 
. | 1% 4+ Bl. Com. 
lawfully committed for any treaſon or felony, is 
FELONY 3 and when confined on any inferior 
charge, is a miſdemeanor. 

6. Rescve. To reſcue a perſon apprehended a. Hawk. P. C. 
for felony, is FELONY ; for treaſon, TREASON ; 
and for a miſdemeanor, a MISDEMEANOR, By 
16. Geo. 2. c. 31. to aſſiſt a priſoner in cuſtody for 
reaſon or felony, with any arms, inſtruments of 
eſcape, or diſguiſe, is FELONY, 7ranſportable for 
ſeven years. 


By 25. Geo. 2. c. 37. to reſcue, or attempt to 2. Hauk. 6:9. 
reſcue, any perſon committed for murder, or for 
any of the offences enumerated in the 27. Geo. 2. 
c. 15. or 9. Geo. 1. c. 22. is FELONY without 
CLERGY, 


7. RETURNING FROM TRANSPORTATION. By 1. Hawk. P. C. 
4 Geo. 1. c. 11. 16. Geo. 2. c. 15. 8. Geo. 3. c. 15. 
i any offender ordered to be tranſported to Amert- 

. , or by 19. Geo. 3. to any parts beyond the ſeas, 
dall return into any part of Great Britain or Ireland, 

30 by 6. Geo. 1. c. 23. without ſome lawful cauſe, 

Is before the end of the term for which he was 

tranſported, it is FELONY without clergy. 


an Tur daily book of the priſon, in which the Ante's Caſe, 


4 commitments and diſcharges are entered, is evi- 22 
75 dence to prove the time at which the priſoner was —— 
* tranſported, 

i- 

Is NzctssiTY, ſickneſs, having performed the,, yawk.P.C. 


conditions precedent to the king's pardon, mays 247+ iN . 
| under certain circumſtances, become lawful _ 
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for being at large, and in ſuch cafe the priſoner 
{hall be remitted to his former ſentence. 


4. Bl. Com. 8. THEFTBOTE, which is where the party rob. 

1 las k. P. C. bed not only knows the felon, but alſo takes his 

253+ goods again, or other amends, upon agreement not 

1. Halc, 619. to proſecute, and is puniſhable by the Common 
Law with fine and impriſonment. 


By 25. Geo. 2. c. 36. to advertiſe a reward for 
the return of things ſtolen, with no queſtions 
aſked, ſubjects the advertiſer and printer to a 
forfeiture of fifty pounds each. 


Dy 4. Geo. 1. c. 11. to take a reward, under 
pretence of helping any one to ſtolen goods, 
males the offender guilty of the ſame crime as the 
chen who ftole them, unleſs he cauſe ſuch principal 
telon to be apprehended and brought to trial, and 
Hall alio give evidence againit him. | 


onathan A PzRr$oON may be indicted and convicted upon 
ee Caſes this ſtature, although he was liable as a principal 

Old Bates, ' : is 
Mav Scion felon, under 10. &.i1. Vill. 3. c. 23. by aiding and 
1723. aſuſting in the commiſſion of the felony by which 
the goods, for the reſtoration of Which he had 


taken a reward, were ſtolen. 


Drinkwaters BUT an offender under this act cannot be 
(eg, indicted, until the principal felon be convicted; 

Ha > for, as he is made guilty of the ſame (Hence, it 

Seffun 1740. e. . 

N cannot till conviction be known, whether he has 
aſes in 

Crown Law, been guilty of petty larceny, grand larceny, or a 


18. capital offence. 


1. Hawk. P. C. 9. RECEIVING STOLEN Goops. This offence 
2327. is only a miſdemeanor at Common Law. But by 
3. & 4. Will. & Mary, c. 9. and 53. Ann. c. 31. to 
buy or receive any goods or chattels that ſhall be 
feloniouſly taken or ſtolen, knowing the ſame to 
have been Holen, makes the offender an accellary 
after the fact to the felony committed, for which, 


by 
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by 4. Geo. 1. c. 11. he ſhall be TRAxsPoRTED for 
fourteen Years. 


Br 1. Ann. c. 9. and 5. Ann. c. 31. receivers 
may be proſecuted for the miſdemeanor, although the 
principal felon be not taken. 


[ 
By 29. Geo. 2. c. 30. whoever ſhall buy or | 
receive any ſtolen lead, iron, copper, braſs, bell | 
metal, or — may be indicted for this offence, | 
_ the principal felon has not been con- 
ricted.” 


By 2. Geo, 3. c. 28. if any perſon buy or receive 
nder any part of the cargo of any ſhip or veſſel in the 
ver Thames, knowing the ſame to be ſtolen, he 
the may be tried before the principal. 


1pal 

Ka By 10. Geo. 3. c. 48. whoever ſhall knowingly 

| buy or receive any jewels, plate, or watches, the 
ſealing of which was accompanied with a burglary - 

Don or robbery on the highway, 1s triable before the 

jpal principal, whether ſuch principal be in or out of 


and cuſtody, 


- By 21. Geo. 3. c. 69. buyers or receivers of any 

pewter pot, or other veſſel, or any pewter in any 

ſhape, may be tried before the principal 1s con- 
* ricted, and TRANSPORTED for ſeven years, or kept 
d to HARD LABOUR for three years; and 
Jo By 22. Geo. 3. c. 58. in all caſes whatſoever, 
12s where any goods and chattels (except lead, iron, 
a9 copper, braſs, bell metal, and folder) are ſtolen, 

the receiver may be puniſhed for the miſdemeanor, 

whether the principal be amenable to Juſtice or 
ce not, except the principal has been, convicted of 
by grand larceny, or ſome greater offence, in ſtealing 
a the ſame. In an indictment on this act, the princi- g,,..: Conn 
5 pal felons may give evidence againſt the receiver. Law, p. 333. 
ry 10. BARRATREY is the offence of frequently r. Hawk. 524. 
b, exciting and ſtirring up ſuits and quarrels between _— —_ 
by E e 2 IS 8. Co. 36. 


Cro. Jac. $27» 


1. Hauk. P. C. 


335 
Co. Lit 368. 


2+ Inſt, 208. 


4. BT. Com. 
125. 
1. Hawk. P. C. 
545 


* 


2. Hawk. P. C. 
367. 

4. Bl. Com. 
135. 
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his Majeſty's ſubjects, either at law or otherwiſe 
the puniſhment of which is by fine, impriſonment, 
and ſurety for future good behaviour; but if the 
offender be indicted at the ſeſſions, the impriſon- 
ment 15 reſtrained, by 8. Eliz. c. 2. to ſix months, 
and treble damages to the party injured. 


11. MAINTENANCE, nanulentio, from manu te- 
nere, A taking in hand or upholding of quarrels or 
ſides, to the diſturbance or hindrance of common 
right. Maintenance is, Firsrt, rzralis, or in the 
country; as where one aſſiſts another in his pre- 
tenſions to certain lands, by taking or holding 
the poſſeſſion of them from him by ferce or ſub- 
tlety ; or where one ſtirs up quarrels and ſuits in the 
country, in relation to matters wherein he is no 
way concerned ; and this kind of maintenance i; 
puniſhable by line and impriſonment. Skcoxp— 
LY, curialis, or in a court of juſtice, where one 
officiouſly intermeddles in a ſuit depending in 
any ſuch court, which no way belongs to him, 
by albſting either party with money or otherwilc 
in the proſecution or defence of any ſuch ſuit; 
and this is alſo puniſhable by the Common Law 
by fine and imprifonment, to which the ſtatute 
32. Hen. 8. c. 9. has added a forfeiture of ten 
pounds, 


12, CHAMPERTY 15 a ſpecies of maintenance, 
and puniſhed in the ſame manner, being a bargain 
with a plaintiff or defendant campunm partire, to 
divide the land or other matter *ſued for between 
them, if they prevail at law ; whereupon the 
champertor is to carry on the party's ſuit at his 
OWN expence. 


13. ComrouxDinNG IN TORMATTONSs. By 18. 
Eliz. c. 5. if any perſon, info ming under pretence 
of any penal law, makes any compoſition without 
leave of the Court, or take any money or promite 
from the defendant to excuſe him, he ſhall forteit 
ten pounds, ſtand two hou s in the pillo y, and 1 

or 


wiſe; 
neut, 
if the 
iſon. 
nths, 
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for ever diſabled to ſue on any popular or penal a 
tatute. 


14. Coxsr iS Ae , ſtrictly taken, is an agree- Wood's Inf. 
ment betwixt two or more to appeal or indict an 4. 50. 
; . "IC" . Hawk PC. 
mocent man of felony, ſalſely and maliciouſly, 346. 
without any probable cauſe, who is accordingly 1. Burn's Juſt, 
wpealed or indicted, and afterwards lawfully 385. 
icquitted, The party grieved may in this caſe 
2221ih the offenders, for there muſt be two at leaſt 
o form. a conſpiracy, either by writ of conſpiracy, 
or by indictment, 


15. PERJURY is defined to be a crime commit- . Hawk.P.C, 
ed by wilful falſe ſwearing in any judicial pro- . 
ceeding, in a matter material to the iſſuę or point 136. | 
In queſtion, on a lawful oath adminiſtered by ſome Co. P. 2 164, 
perton of competent authority. SUBORXATION Juice, 284, 
or PERJURY is the offence of procuring another to 
take ſuch falſe oath as conſtitutes perjury in the 
principal. The puniſhment for theſe offences is 
ine and impriſonment, and never more to be 
capable of bearing teſtimony. By $5. Eliz. c. 9. 
whoever ſhall procure another to commit wilful 
and corrupt perjury ſhall forfeit forty pounds, or 
ſufer one year's impriſonment, and ſtand on the 
rllory, and never from thencetorth be received as 
a witneſs in any court of record And by 2. Geo. 2. 

. 25. beſides the puniſhment already to be inflicted 
for ſo great crimes, the offender may be fent to 
ſome houſe of correction, or tranſported for ſeven. 
years. To conſtitute perjury, the falſehood of the 
oath muſt be wilful, from a perverſe mind and 
deliberate intention, and not happening through 
unavoidable haſte, inadvertency, or weakneſs. 
The import of the oath, may be true, and yet the 
[wearing may be falſe ; for if a perſon ſwears to a 
truth, yet if he could not poſſibly know the fact, 
he is as much perjured as if it had been falſe. 
The oath muſt be adminiſtered by ſome perſon 
having competent authority for that purpoſe ; for 
l extra- judicial oaths are illegal; and although a 

E e 3 perſon 


— — — ꝗ— — —— — — 
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perſon may be forfreorn, he cannot be periured; 
and therefore it muſt alſo be in ſome judicial 
proceeding. It need not, however, be abſolute ; 
for a man may be perjured in ſweafing that he 
thinks or believes a fact to be true which he muſt 

\ know to be falle ; but the fact muſt be in ſome 
degree material, or no injury is done; and if it be 
material, it is of no conſcquence whether it be 
believed or not. 


4. Bl. Com. 16. BRIBERY is where a Judge or other perſon 
139- concerned in the adminiſtration of juſtice takes 
1. Hawk. P. C. . a 4 | 
3485 any undue reward to influence his behaviour in 
8 his office. 


By 7. & 8. ill. 3. c. 7. all contracts and 
ſecurities given to procure the return of a member 
of parliament are void, and the maker or giver of 
the fame is liable to a penalty of three hundred 
pounds, | 


1. Bl. Rep- By 2. Geo. 2. c. 24. if any voter ſhall ak, 
$7 4+ recewe, or take any money, or other reward, by 
3- Burr. 1335+ : . ſ | 
4 way of gift, loan, or other device, or agree 0! 
contract tor the fame to give his vote, or to refulc 
or forbear to give his vote at the election of any 
member of parliament, he ſhall forfeit five hun- 
dred pounds, and be afterwards diſabled to vote, 


or to hold any corporate office. 


1. Hawk. P. C. 17. EMBRACERY is an attempt to influence a 
548. jury corruptly to one ſide, by promiſes, perſuaſions, 
entreaties, money, entertainment, or the like, tor 
which both parties may be fined and impriſoned. 


1. Hawk. P. C. 18. ExToRT10N, in a large ſenſe, ſignifies any 
Le. Lit. 368 oppreſſion under colour of right; but in a ſtrict 
7e. Co. 12. ſenſe, it is the taking of money by any officer, by 
3- laſt. 149. colour of his office, either where none at all 15 


Cro. Car. 438. : . . | = « t 
4. Niet z due, or not ſo much is due, or where it is not yc 


r37- due, It is puniſhable by fine and impriſonment, 
Sal 382. * " 5 = # 


| VII J. Offences 


— 
* 
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VIII. Offcaces againſt the Public Peace. 


1. Riors, Rovrs, and UxLawerul AsSEM-r- Hawk. P. C. 
11Es—A Rior is a tumultuous diſturbance of 2 Mod. gie 
the peace, by three perſons or more atlemblingPulton, 23. 
together of their own authority, with an intent. Raye 404 
mutually to aſſiſt one another againſt any who ſhall 
oppoſe them in the execution of ſome enterpriſe of 
2 private nature, and afterwards actually executing 
tie ſame ina violent and turbulent manner, to the 
terror of the pcople, whether the act intended 
vere of itſelf lawful or unlaw ful. — A Rovr is a Hauk. P. O. 
(iturbance of the peace, by perſons aſſembling putos, 25. | 
together with an intention to do a thing, which if Cromp. 61. 
it be executed will make them rioters, and actually * 
making a motion towards the execution thereof.— 

Ay UNLAWFUL A5SEMBLY is a diſturbance of 
the peace, by perſons barely aſſembling together 
with an intention to do a thing, which if it were 
executed would make them rioters, but neither 
actually executing it, nor making a motion 
towards the execution of it; and indeed any 
meeting whatſoever, of great numbers of people, 


ulc with fuch circumſtances of terror as cannot but 

any endanger the public peace, and raiſe fears and 

un- jealouſies among the king's ſubjects, ſeems to 

te, be an unlawful aſſembly. Theſe offences are l. Hank. P. C. 
in genetal puniſhed as treſpaſſes by fine and 2. Roll. Abr. 
jmpriſonment, and ſometimes by pillory. 208 

ea 

NS, By 1. Geo. 1. c. f. if any twelve perſons are 

Or unlawfully aſſembled, to the diſturbance of the 

. public peace, and any one juſtice of the peace, 
theriff, under ſheriff, or mayor of a town, ſhall 

ny think proper to command them by proclamation 

ict to . and they contemu his orders, and 

by continue together for one hour afterwards, ſuch 


contempt is FELONY iH ot clergy. 


By 1. Geo. 1. c. 5. ſ. 2. and if the reading of the 
proclamation be by force oppoſed, ot the reader 
Ee 4 be 


424 


1 Will. & 
Mary, c. 18. 


1. Hawk. P. C. 


22%» 
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be in eny manner ene hindered from thy 
reading it, ſuch oppoſers and hinderers are rt Lox; 
without clergy. 


By 1. Geo. 1. c. 5. if any perſons, unlawfully, 
notoriouſly, and tumultuouſly aſſembled together, 
to the diſturbance of the public peace, ſhall un- 
lawfully, and with force, demoliſh or pull down, 
or begin to demoliſh or pull down, any church, 
chapel, or building for religious worſhip, certified 
and regiſtered porta to the Toleration Act, or 
any dwelling houſe, barn, ſtable, or other out- 
houſe, they ſhall be adjudged FELONs without 
clergy. 


By 9. Geo. 3. c. 29. the above ſtatute of 1. Geo. 
i» C. 5. is extended to“ any wind ſaw-mill, or 
other windmill, or any water-mill or other mill, 
and the works thereto reſpectively belonging. 


By 13. Car. 2. c. 5. not more than twenty names 
ſhall be ſigned to any petition to the King, or 
either Houſe of Parliament, for any alteration in 
Churc!. or State, unleſs figned by three juſtices, or 
the majority of the grand jury, or, in London, by 


the lord mayor, aldermen, and common council. 


2. THREATENING LETTERS. By 9. Geo. 1. 


Cidwn Circuit C: 22+ commonly called THE BLack AcrT, if any 
Companion, perſon ſhall knowingly ſend any letter without any 


153- 

I. 13 
Tuftice, 293. 
, . Hale, 567. 


name ſubſcribed thereto, or ſigned with a ficti- 
tious name, demanding money, veniſon, or other 
valuable thing, he ſhall be guilty of FETLOVX 
bit bout clergy. 


By 27. Geo. 2. c. 15. to ſend any ſuch letter, 
threatening to kill or murder any of his Majeſty's 
ſubjects, or to burn their houſes, out-houſes, barns, 
ſtacks of corn or grain, hay or ſtraw, though no 
money or veniſon, or other valuable thing, ſhall 
be demanded, is FELONY Tithout clergy. 5 

| | x 
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By 30. Geo. 2. c. 24. whoever ſhall ſend or deliver do vp. 24 

ny letter or writing, with or without a name, C 1 

tireatening to accuſe any perſon of any crime pu- 13. 385. * 

unable by death, tranſportation, or pillory, with a 

riew or intent to extort or gain money, goods, 

wares, or merchandiſe, from the perſon fo threat- 

ened to be accuſed, ſhall be puniſhed by pillory, 

or public whipping, or fine and impriſonment, or 

ranſportation not exceeding {even years. 


3 UnLawruL HoxTtixG. By 9. Geo. 1. c. 22. 1. Hawk. PC. 
to appear armed in any open place, by day or186- 
night, with faces blacked or otherways diſguiſed, 
or, being ſo diſguiſed, to hunt, wound, kill, or 
teal, any deer, or to rob a warren, or iteal fiſh, is 
FELONY Wilhout Clergy. 


4. AFFRAYS, from affrater to terrify, are the 1. Hawk. P. C. 
fighting of two or more perlons, in ſome public - 4 "I 
place, to the terror of his majeſty's ſubjects; for if 45, 
the fighting be in private, it is no affray but an 
aſſault. Affrays may be ſuppreſſed by any private 
perſon preſent; but the conſtable, who is bound 
o keep the peace, may break open doors to ſup- 
preſs an affray, or apprehend the affrayers. The 
puniſhment for common affrays is by fine and 
impriſonment. 


By 9. Ann. c. 14. ſ. 8. to challenge or provoke 
any perſon to fight, on account of money won at 
play, incurs a forfeiture of goods and chattels, and 
two years impriſonment, | 


By the 1. Mary, c. 3. to diſturb any lawful 
prieſt during divine worthip, incurs an impriſon- 
ment for three months. 


By 1. Vill. & Mary, c. 18. to diſturb any congre- 
gation permitted by the Toleration Act, incurs a 
penalty of fifty pounds, &c. 


| By 
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4- Bl, Com. By 5. &. 6, Laco. 6. c. 4. if any perſon ſhall by 8. 1 
75. words only quarrel, chide, or brawl in a church or dan 
church-yard, the ordinary ſhall ſuſpend him if aal. 
layman 40 ingreſs eccleſis; and if a clerk in orders iſs; op 
from the miniſtration of his office during pleaſure : Nas: 
and if any perſon, in ſuch church or church. yard, Nuance 
_— to [mite or lay violent hands upon another, Maus, 
ze ſhall be excommunicated ip/o facto ; or, if he M nake 
ſtrike him with a weapon, with intent to ſtrike, Wall 
heſhall betdesexcommunication,on being convicted Wl nm: 
by a jury, have one of his ears cut off; or, having WMkcon 
no ears, be branded in his check. jmpri 
5. Hauk. P. C. 5. ForciBLE ExTRyY or DrAlxkR. A 9. 
. is. Common Law, a man diſſeiſed of lands or WW in a 
Pult. 26. tenements might lawfully regain poſſeſſion by WM ore 
12 79: force, unleſs his right of eutry was gone by neglect. Wi ndie 
ze ing to enter in proper time; but this being tound impr 
by experience to be very prejudicial to the public 
peace, it was thought neceſſary to reſtrain all 10 
perſons from the ute of ſuch violent methods of Wl by & 
doing themſelves juſtice, ſo that the only entry now Wl pech 
allowed by law is a peaceable one. By 5. Rich. 2. Al 
c. 8. all forcible entries are puniſhed with impri- Wl defa 
ſonment and ranſom. And by 8. Hen. 6. c. 9. WE wit 
21. Eliz. c. 11. and 21. Fac. 1. c. 15. upon any blac 
torcible entry, or forcible detainer after peaceable ¶ repy 
entry, a juſtice of the peace may record the force Will to | 
on his own view and commit the offender, or may Wl com 
ſummon a jury to try the fact, and reſtore the Bi nub 
poſſeſſion. 0 ifor 


es 6. RI DING ARMED. By 2. Ez. 3. c. 3. no man, Will «i 
4 


4. K. Com. great or ſmall, ſhall go or ride armed, by night or f 

1 by day, with dangerous or unuſual weapons, by 
otter s Anti- 5 

. terrifying the good people of the land. 

ch. 26. 5 

2. Inft. 226. 7. SPREADING FALSE Nx ws, to make diſcord 

2 4 199- between the King and nobility, or concerning any 

= Com. great man in the realm, is puniſhable by fine and | 

2. Hawk P. C. 1,3 priſonment. ar 


92. „ FALSE 
Too. Jac. 38. * F * 
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8, FALSE PRoOPHECIEs. The 5. Eliz. c. 15, 
ndains, that if any perſon do adviſedly and di- 
etly advance, publiſh, and ſet forth, by writing 
xr open ſpeech or deed, any fond, fantaſtical, or 
{ie prophecy, upon or by occalion of any cogni- 
unces or ſignets, or upon or by any time, year, 
hy, name, bloodſhed, or war, to the intent to 
nike rebellion or dilturbance in the realm, he 
hall pay a fine of 100l, and ſuffer a year's impri- 
onment, for the firſt offence ; and forfeit, for the 
kcond, all his goods and chattels, and ſuffer 
impriſonment for life. 


9. A CHALLENGE To F1cnrt, although not 
n actual breach of the peace, yet, as it tends to 
woroke and excite others to break it, is an 
ndictable offence, and puniſhable by fine and 
mpriſonment. 


10 ListLs alſo tend to a breach of the peace 
by ſtirring up the objects of them to revenge, and 
perhaps to bloodſhed, and are therefore indictable. 
Alibel, in its ſtrict ſenſe, is taken for a malicious 
lefamation, expreſſed either in printing or in 
viting, or by ſigns or | rang tending either to 
blacken the memory of one who is dead, or the 
reputation of one who is alive, and expoſe him 


to public hatred, contempt, or ridicule. The 
communication of a libel to any one perſon is a 
publication in the eye of the law; and upon an 


427 


4. Bl. Com. 


180. 

I; Hawk. P. C. 
352. 

5. Co. 125- 
Falk. 418. 
Ld. Ray. 416. 
2+ Will. 403+ 
2. Burr. 900+ 


formation or indiftment, it is immaterial whether 


the matter of it be true or falſe; but in a civil 
«ion the defendant may plead the truth by way 
of juſtification. This offence may be puniſhed 


by fine, impriſonment, and pillory. 


IX. Offences ag2inft Public Trade. 


1. OWL1XG, fo called from the offence bein 


4. Bl. Comps 


carried on in the night, is the offence of trant- “. 
porting wool or ſheep out of the Kingdom, to the 
| detriment 
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227. 
4+ Bac · Abr. 
523. 


3. Inſt. 151. 
Tz. Stra. & 16, 
1243. 


Wood's Inſt. 


AZ 5+ 
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cetriment of its ſtaple manufacture. By 28.Ge. «, 
C. 38. all the ſtatutes relating to the exportation gr 
carrying coaſtwiſe of ſheep, wool, woolfells, xc. 
are repeated, except fo much of 9. & 10. ill.; 
c. 40. as relates to wool ſhorn, laid up within ten 
miles of the fea, in the counties of Kent and 
Suſſex ; and the exportation of ſheep and wool re. 
firained under a great variety of circumſtance; 
and pretences. 


3. Hawk. Pc. 2, SMUGGLING. By 19. Geo. 2. c. 34. All 


** forcible acts of ſmuggling, carried on in de- 


** fiance of the laws, or even in diſguiſe to evade 
„them, is FELONY without clergy.” 


3. Usvar, wſus eris, is the gain of any thing 
by contract, above the principal or thing lent, 
exacted only in conſideration of the loan of it, 
or for the forbearance of the demand of it ; but 
according to the modern acceptation, It is © an 


4 Bl. Com. 156. unlawful contract upon the loan of money, to 


receive the ſame again, with exorbitant in- 


“ creale,” 


By 12. An. c. 16. No perſon ſhall upon any 
contract take, directly or indirectly, for the 
loan of any moncy, wares, or merchandize, ot 
other commodity, above the value of five pounds 
for the forbearance of one hundred pounds for a 
year, and fo after that rate for a greater 
or a letler term; or for a longer or a ſhot- 
ter time; and all bonds, contracts, or affu- 
rances whatfoever, for payment of anv prin 
cipal or money leat or coyenanted to be pci 
formed upon, or for any money whereby ct 
whereupon there ſhall be reſerved or taken 
above the rate of five pounds in the hundred, 
as atorctaid, ſhall be utterly void.” 


Br 12, Anm, L. 16. ſ. 2. Every perion 
who ſhall upon any contract take, accept, and 
receive, by way or means of, any corrupt 
bargain, loan, exchange, cheviſance, fhiit, 9 


„ things; 


intereſt, of any wares, merchandize, or othe! 
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« things ; or by any deceitful ways or means, or 
« by any covin, engine, or deceitful convey- 
„ ance, for the forbearing or giving day of pay- 
« meat for one whole year, of and for their 
money, or other thing, above the ſum of five 
pounds for the forbearance of one hundred 
„pounds for a year, and ſo aftcr that rate for a 
greater or Jeffer ſum, or for a longer or 
« ſhorter time, ſhall forfeit and loſe tor every 
„ ſuch offence the treble value of the money, 
ware, merchandize, or other thing ſo lent, 
„ bargained, exchanged, or ſhifted.“ 


Also, If any ſcrivener or hroker take more 
than five ſhillings per cent. procuration money, 
« or more than twelve pence for making a bond, 
he ſhall forfeit twenty pounds, with colts, and 
* ſhall ſuffer impriſonment for half a- year. 


4 CHEATING, as it was underſtood at Common «x. Hawk. 344. 
Lay, may in general be deſcribed to be deceitful Black: Rep. 
pratices, in defrauding another of his known right, Nun. Rep. 
by means of ſome arttul contrivance, of a nature to 1125+ 


ect the public intereſt, and fo ſubtle and con- 1% Rep. 


: b 105. 
cealed, that the common prudence and caution of : 
mankind is not ſufficient to elude the effect of it. 
But there being many ſpecies of fraud which could 
not, in ſtrictneſs of law, be comprehended with- 
n this definition, the 33. Hen. 8. c. 1. enacts, he Ses. 
* that if any perſon ſhall falſely and deceitfully 3 86... 
* obtain any money or goods, by colour and means Salk. 329. 
« of ] ; þ fel 6. Mod. 105 
of any falſe privy toben, or counterfeit letter 
made in another man's name to a ſpecial friend 
or acquaintance, for the obtaining of money or 
(« 
goods from ſuch perſon, he ſhall ſuffer any 
© corporal pains ſhort of death that the Court in 
its diſcretion ſhall think 3 But this 
latute not affecting thoſe frauds againſt N 
ich the common prudence of mankind was 8 8 
thought ſufficient to guard, the 30. Geo. 1. c. 24. Addington's 
introduces a nero * and enacts, ** that all Penal Statutes, 
60 , p- 272» 
1 perſons who knowingly and deſignedly, by falſe Cowper, 24- 
pretences, (hall obtain from any perſon money, 3. Term Kep. 
goods, * 
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“goods, wares, or merchandizes, with intent: 
cheat and defraud any perſon of the ſame, (hal 
be put in the pillory, or publicly whipped, o 
fined and impriſoned, or tranſported, not ex 
ceeding ſeven years, as the Court in its diſcre 


tion ſhall think fit.” 


2.Eq-Caf. Ab By 16. Car. 2. c. 7. If any perſon ſhall by any 
- $4. 144. fraud, unlawtul device, or other ill practice in 
playing at cards, dice, or other paſtimes or 
Ld Ray- 69 © games, win any ſum or other valuable thing, 


- gs Ps e he ſhall forfeit treble the value.” 


_— By 9. Ann. c. 14.“ If any perſon ſhall by any 

Burn's Juſtice, © ſhift, cozenage, circumvention, dèceit, or un- 

p- * lawful device, or ill practice whatſoever in play- 
ing at cards, dice, tennis, bowls, or any the 
© games aforeſaid, or bearing a ſhare in the 
% fſlakes, or betting on the ſides of ſuch as do 
« play, win any ſum of money or other valu- 
able thing, he ſhall forfeit five times the value, 
* bedeemed infamous, and ſuffer corporal puniſh- 
ment as in caſes of perjury.” 


Wood's Inſt. 5. FRAUDULENT BANKRUPTCY. By 5. Geo. 2. 

773. c. 30. * If any bankrupt ſhall not ſurrender him- 

1. Hauk. P. C. , 7. a 

203. ſelf, or ſhall embezzle any part of his eſtate or 

* 28 5 effects to the value of twenty pounds, or any 

BN: . * books of account, papers, or writings relating 
* thereto, with intent to defraud his creditors, 
„ehe ſhall ſuffer as a FELON without clergy.” 


. Hawk. P. C. 6. FRAUDULENT INSOLVENCY, By 32. Geo. 2: 
. c. 28. * If a priſoner charged in execution for 
any debt under 1001. neglects or refuſes on de- 


* mand to diſcover and deliver up his effects 
for the benefit of his creditors, it is FELONY, 
* puniſhable with tranſportation for ſeven years.” 


1. Hawk. P. C. 7. MoxopPoL1zinG. A monopoly is an allow” 
— ance by the King to any perſon gf the ſole buy: 


3. Inſt. 18. , g 2 
Noy, 182. ing, ſelling, making, working, or uſing of an) 
4 Bl. Com. 159 thing, 


Skin. 169. 


| / 
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. : : Ts {| | 
wing, and only differs from 1xGRoss1NG, the 
fatutes relative to which are repealed by 12.Geo. 3. 
g. 71. in this, that the one is by patent from the 
King, and the other 1s the act of the ſubject, 
By 21. Fac. 1. c. 3. all monopolies are declared 
contrary to law, and void, except as to patents, not 
exceeding the grant of fourtcen years, to the 
authors of new inventions. 


By 8. Ann. c. 19. authors and their aſſigns ſhall 1. Hawk. 47. 
haye the ſole right of Rong their books for pF 3:3: 
the term of fourteen years; and, if aſñigned, the 33. Ce 
night, after the expiration of the fourteen years, nz, 
ſhall return to the authors thereof for another 3, her 
fourteen years. And by 8. Geo. 2. c. 13. the ſame 4. Burr. 2303. 


night is given to the inventors of engravings. 


8. APPRENTICESHIPS, By 5. Eliz. c. 4. to exer- 4. Bl Com · 160. 1 
dle a trade in any town without having previouſly 1 
ſerved as an apprentice for ſeven years, incurs a "= 


penalty of forty ſhillings by the month, 


9. SEDUCING ARTIFICERS8s By 5. Geo. f. 
t. 27. to ſeduce or entice any artificers in wool, 
ron, ſteel, braſs, or any other metal, clock or 
watch-maker, or any other artificers, to go out of 
Great Britain into any foreign country, incurs a 
penalty of 1001. and three months impriſonment 
for the firſt offence ; and for the ſecond, ſine at diſ- 
cetion, and twelve months impriſonment. 


| By 23. Geo. 2. c. 13. to entice any artificer 4- Burr. 2026. 
in wool, mohair, cotton, or filk, incurs a for- 
feiture of five hundred pounds, &c. for the firſt 
offence, and one thouſand pounds for the ſecond. 


Br 22. Geo. 3. c. 60. to entice or ſeduce any r.Hawk. P. c. 1 
mificer in callico-printing, incurs the like 5 | 
penalties, k 

By 


FS, 


— 
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By 25. Geo. 3. c. 67. to entice or ſeduce any 
artificers in the iron or ſteel manufactories, all 
incurs the like penalties, 


X. Offences againſt the Public Health, and Public 


Police, or Economy. 


v. Hawk. P. C. - 


Wit UARANTINE. By 1. Fac. 1. c. 31. if any 


perſon infected with the plague, or dwelling in 
any infected houſe, be commanded by the mayor 
or conſtables to keep his houſe, and diſobey ſuch 
command, he ſhall be puniſhed as a vagabond if 
he go abroad and has no plague-ſore upon hin, 
and if he has he ſhall be guilty of rtLoxr, 
By 26. Geo. 2. c. 6. and 29. Geo. 2. c. 8. captains 
of ſhips arriving from infected places, and not 
performing guerantine in the manner deſcribed by 
theſe acts, or elcaping from the lazaret!s, ate 
guilty of FELONY without clergy. 

1. Hat. 173 2. CLANDESTINE MARRIAGE. By 26. Geo. 2. 
4. Bl. Com. , , 

162. c. 33. to ſolemnize marriage in any other place be. 
Selb. 12. fides a church, or public chapel wherein banns have 
been uſually publiſhed, except by licenſe from the 
archbiſhop—and to ſolemnize marriage in ſuch 
church or chapel without due publication of 
banns, or licenſe obtained from proper authority, 
do both of them not only render the marriage 
void, but ſubject the perſons ſolemnizing it to 
FELONY, puniſhed by tranſportation for fourſeen 
Years. | 


By 26. Geo. 2. c. 33. ſ. 16. to inſert in any 
on '73- pariſh regiſter any falſe entry of any matter ot 
Salk. 18. 29, thing relating to any marriage, or to make, alter, 
. forge, or counterfeit any ſuch entry in ſuch regiſ- 
ter, or any ſuch marriage licenſe, or ta deſtroy 
any regiſter book of marriage, is FELONY ö 


cle gy. 


Done !. 659. 


3. Ir 
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any ; IxrOVIDENT MARRIACE. By 4. & 5. . wk. P. C. 
0 * 172. 
» allo 71. & Mary, c. 8. whoever, above the age of © Auk $4: 


fourteen years, by flattery, trifling gifts, and fair 2. Mad. 128. 
zromiſes, ſhall allure and take any woman child 6- Med: 168. 
mmarried, within the age of ſixteen, from and nag 
zzainft the conſent of her guardians, thall ſuffer 2. Lev. 179. 
no years impriſonment, and fine at diſcretion; J. Nad. 2. 

ind if the offender deflower or marry her, five Vaugh. 177. 
jars impriſonment ; and if any ſuch female ſhall s. Mod. 21. 
conſent ro unlawful matrimony, ſhe ſhall forfeit 


her land to the next of kin: 


4. FoxctpLk MarrIAGE. By 3. Hen. 7. c. 2. 5. St Tr:450; 
o uke, for lucre, any maid, widow, or wife, having — — 
ay real or perſonal eſtate, againſt her will, or to Hob. 182. 
receive a woman ſo taken, is FELONY ; and by G, Ce. 170: 
9: Eliz., C. 9. Principals, procurers, or ac- 3 
39+ KEA 3 , 4-St. Tr. 455 
not Wi eeffaries before the fact, are excluded from the 


d by WW benefit of clergy: 


are 
5. PoLY6amy, of; as it is corruptly called, 5.St. Tr. 450. 
Bicawy, is another felonious offence with regard 8 . 

0, 2. No matrimony; By 1. Fac. 1. c. 11. if any perſon, 3. latt. 8. 
be- being married, do marry any perſon, the former N 


ave WH huſband or wife being alive, he or the ſhall be 164. 
the Wi guilty of FELONY. But it is provided, that this 11. St. Tr. 208. 
uch WW penalty ſhall not extend to the following caſes : 


ity, l. Waters the huſband or wife ſhall be con- 
age Wi tinually remaining beyond the ſeas by the {pace 
to ef leven years together. 


II. Wut the huſband or wife ſhall abſent 

him or herſelf the one from the other by the 

my WT {pate of ſeven years together in any por with- 
or in his Majeſty's dominions, the one of them not 
cr, knowing the other to be living within that time. 


of WM 111. Watnz the parties, at the time of ſuch 
marriage, ſhall be divorced by ſentence in the 
ecclefiaſtical court, or the former marriage de- 


- cared null and void. | 
Ff IV. W nen 
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IV. Wnen the former marriage was had gr 
made within the age of conlent. 
1 Hawk. P. C. 6. Common NvusSances. A common nuſance 
IR Ab. 8g. may be defined to be an offence againſt the public, 
Burn's Juſtice either by doing a thing which tends to the 
annoyance of all the King's ſubjects, or by 
neglecting to do a thing which the common good 
requires. All annoyances in highways, bridges, 
and public rivers, either by obſtruction or for 
See alſo 9. & want of repair, are nuſances. All diforderly inns, 
30. Will. 3. c. 7. ale-houfes, bawdy-houſes, gaming-houſes, ſtage- 
plays unlicenſed, and booths for rope-dancers, 
are public nuſances. Eaves-droppers, and con, 
mon ſcolds, are nuſances. 


4. Burn's Juſ- 7. VAGRANTS. By 17. Geo. 2. c. 5. vagrants 
rice, p. 355+ are divided into three claſſes.—iſt, Idle and il. 
Een decly pertons, who are puniſhable with one 
month's impriſonment in the houſe of correction. 
2dly, Rogues and vagabonds, who are punilhablc 


with whipping and impriſonment, not exceeding 


ſix months. 3dly, e e rogues, who ma; 
be whipped and impriſoned for any time not ex 


ceeding two years. And if an idle and diſorderly 


perſon, or a rogue and vagabond, break from hi 
confinement, he ſhall be deemed an incotrrigib! 


rogue; and if ſuch incorrigible rogue break 
priſon, he ſhall be deemed a FETON liable to bg 


tranſported for {even years. 


2-Vent. 175. 8. GAMING is not reſtrained by the Commo! 


Ld. Kav. 1035. 8 c TI 
C. Mod. 12. Law, unleſs it is ſo practiſed as to become inju! 


Comp. 35. ous to the public economy ; but the Legiſlatu 
1. Lev. 33- 


2. Ro. Ab. 78 has, in many inſtances, laid it under particula 
Mirrour, 18. reſtraints. A wager or bet is a contract entere: 
into, without colour or fraud, between two d 


more perſons, for a good confideration, and up0 


mutual promiſes to pay a ſtipulated ſum of mone) 
or to deliver ſome other thing to each other, 40 
cording as ſome prefixed and equally uncertall 

Con 


l 
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had or contingency ſhall happen within the terms upon 8 
. . a) See the 
which the contract is made (a). Caſe of Good 
©, | [liot, Trinity Term 30. Geo. 3. where the whole law reſpecting wagers was 
uſance fully confidered. 3. Term. Rep. 693- 
Public, : L 
to the Co Mu GAMBLERS who conſpire with falſe 3. Keb. 510. 
or die to cheat the King's ſubjects may be indicted 
n good £24 let on the pillory for ſuch offence. 
ridges, 
or tor 


By 33. Hen. 8. c. 9. ſ. 11. no perſon, of what Dol. c. 46. 
degree, quality or condition ſoever, ſhall by him- 136. 


Y 1nns, 3 5 3. Keb. 310. 
age blk or agent, for his gain, lucre, or living, keep 

uncers WM any houſe or place for playing at any game pro- 

con libited by any ſtatute, or any new unlawful game 


afterwards invented, on pain of forty ſhillings a 
day, and 6s. 8d. for every perſon frequenting 
ſuch gaming-houſe. 


grant; 

d di. 

h one By 16. Car. 2. c. 7. if any perſon ſhall play at Salk. 344. 
tion 22 game or paſtime whatſoever (other than for n. 
habe rcady money), or bet on the ſides of ſuch as (hall 4. Bur. 2835. 
eding play, and ſhall loſe above one hundred pounds at —— 1 
o maß any one time or meeting, upon tick or credit, or Coop 6 oggs 


ot ex otherwiſe, the winner ſhall forfeit treble the 


rder iy value. 

m bi 

igib! By 9. Ann. c. 14. if any one ſhall, at any one Sta. 1079. 
* And. 7c. 

breaiſ fitting, loſe more than ten pounds, and ſhall pay * 8 


the ſame or any part thereof, he may recover it 4. Burr. 2023. 
back from the winner; and by 18. Geo. 2. c. 34. . 3. Black. "ol 
ſuch winner ſhall be forced to diſcover the fact 1226. 

upon oath. All ſecurities for money lent at the * Wilk 40. 


to bg 


nmo 
nj WW time to play with, are void; and if any perſon 

atur vin more than ten pounds unfairly, he hall for- 

iculagſ feit five times the value. 

tert 

70 0 By 13. Geo. 2. c. 19. no perſon ſhall run a i. Vern. 499, 


upou horſe far any plate or match, unleſs ſuch horſe 7: . . 
oney i {hall be his own property, and the ſtake run for 
„ ac of the value of fifty pounds. 


rtail L | 
con By 10. & 11. Hill. z. c. 17. all pretended ry WR 
lotteries are ſuppreſſed on pain of zoel. 
Ff 2 By 
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By g. Geo. 1. c. 19. if any perſon ſhall, ty 
colour of any grant from any foreign prince, ſct 
up any lottery, or undertaking in the nature of ; 
lottery, &c. he ſhall forfeit 200l. 


Bl. Com. 173. By 10. Ain. c. 26. ſ. 109. no perfon ſhall keep 
any office or place for making infurances on 
marriages, births, chriſtenings, &c. on pain 
of 5ool. 


Comp. 796. Br 22. Geo. 3. c. 47. f. 13. no perſon ſhall ſel] 


_ Rep. the chance of any ticket in the ſtate lottery for 
day, or lets time than the whole time of dray- 
ing any ſuch lottery, or ſhall infure in the manne: 
deſcribed. 

2. Bl. Rep, By 7. Geo. 2. c. 8. all wagers relating to the 

wy preſent or future price of ſtocks, are deemed illega! 
and void. 


XI. Offences againſt the Perſons, the Habitations, aud 
the Property of Individuals, 


1. Howicipe, or the killing of any human 
creature, is of three kinds: jyftifiable, excyſable, 
and felonious. 


1. Hale, 478. JousTiF1aBLE Howmicipe has no ſhare of guilt 
404. at all, as it muſt be occaſioned by ſome unavoid- 
1 105. able neceſſity, and without any inadvertence ot 

alt. 150. . a . a ! 
Co. Lit. 283. negligence in the party killing; as by virtue of 


x0. Co. 76. ſuch an office as obliges one in the execution cf 
4- Bl. Com. 


38. ublic juſtice to put a malefactor to death, who, 


* bone as forteited his life by the laws and verdict of his 
8. Co. 106. ; . 
Cro. Car. 98. country; or where an officer in the execution ot 


his office, either in a civil or criminal caſe, 
kills a perſon that aſſaults and reſiſts him. 


1. Hawk. P. C. EXcUSABLER HomiciDe is either per infortunium, 
111. by miſadventure; or /e defendendo, in ſelf defence. 


3 


1. Hale, 38. 
41. 393 492. Stta. 462. Prin. P. Lo 214. Co. p. . 56. Foſter, 
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all, V Homicide per infortunium is where a man doing 4 
ice, H ful act, without any intention of hurt, un- 
re of ol fortunately kills another; as where a man is at 
work with a hatchet, and the head thereof flies off 
and kills a byſtander. Homicide ſe defendendo, is 
keen where a man, to protect himſelf from an atlault, or 
"WT the like, in the courſe of a ſudden brawl or quarrel, 
happens to kill him who affaults him; and 
this is frequently called chance medley, as proceed- 
ing from a caſual affray. To excuſe this ſpecies 
of homicide, it muſt appear that the flayer had 
no poſſible means of eſcaping from his aflailant, 


es on 


| pain 


all (ell 
for 1 
draws 


anner Fe.oxtous Homicipt is the killing of a uk. P. c. 


human creature, of any age or ſex, without 4. Bl. Com. 
wfification or excuſe, and conſiſts either in ſelf 256. 191. 
9 A Prin. P. L. 215. 
murder, manſlaughter, murder, or petit treaſon. 


Se.y-Murper. A felo de ſe is he that de- % Com. 
liberately puts an end to his exiſtence, or Potter's Anti- 
commits any unlawful malicious act, the conſe- * ch. 26. 
quence of which is his own death. The party * . 
muſt be of years of diſcretion, and in his ſenſes, 
elſe it is no crime. The puniſhment for this 


o the 
legal 


* 
„ 0 


man offence is an ignominious burial in the highway, 
16/e, WF vith a ſtake driven through his body; and all his 
goods and chattels are forfeited to the King. 
uin MANSLAUGHTER ariſes from the ſudden heat ©o.P. C. 56, 
id- of the paſſions, and is defined to be the unlawful f. . C. 


ort killing of another, without malice, either expreſs Folter, 290. 
: of Wl or implied. The offence may be committed either 2: 5H. Com. 


oft WW on a ſudden quarrel, as if _ a ſudden quarrel 3 40. 
ho, wo perſons fight, and one of them kill the other; 
his or in the commiſſion of an unlawful act, as if two 


of Wl perſons play at ſword and buckler, unleſs by the 

le, King's command, and one of them kill the 
other, As it muſt be done without premeditation, v Hank. f. c 
or any deliberate intention of doing miſchief, 

, there can be no acceſſaries to this offence before 

e. he fact.— The puniſhment for manſlaughter is, 
by 18. Eliz, c. 7. impriſonment not exceeding 

e | f 3 one 
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Foſter, 297- one year. But by 1. ac. 1. c. 8. where any perſyp 
ann Boo 2 ſhall ſtab or thruſt another that has not then an 
__ weapon drawn, or that hath not then firſt tricky 
a the party which ſhall ſo ſtab or thruſt, ſo as the 
Cro. Car. £38. Perſon or perſons ſo ſtabbed orthruſtſhall thereof die 
W.Joncs,429- within the {pace of ſix months then next following, 
1 ;. although it cannot be proved that the ſame was 
Skin. 663. done of malice aforethought, ſhall ſuffer death 


without the benefit of clergy. 


4 Bl. Com. ic9 gs. Mun pER ariſes from the deliberate wickednel, 
Co. E C. 47. of the heart, and is defined to be, when a 
Prin. P. L. 233. C k . 

Kur. 78g. Wr of ſound memory and diſcretion unlaw. 
Folter. 281. „ fully killeth any reaſonable creature in being, 
gd ce and under the King's peace, with malice aforc- 
Staunford, 1. thought, either expreſs or implied.“ 


Foſter, MarL1ce is the great criterion by which murder 
. Hauk. PC. is diftinguiſhed from every other kind of homicide; 
115: 129-132 for, as we have already ſhewn, homicide may be 
founded in the diſpenſations of public juſtice, 
occaſioned by mere accident, done for ſelf-pre- 
ſervation, ariſe from a ſudden tranſport of paſſion, 
or, laſtly, be committed in malice. Exvyrzss 
MALICE is that deliberate intention to take awa; 
the life of a fellow- creature which is manifeſted 
by external circumitances capable of ꝓroof; as 
lying in wait, antecedent menaces, former grudges, 
and concerted ichemes to do him ſome bodily 
harm. IMPLIED MALICE is that inference which 
arites from the nature of the act, though no par- 
ticular malice can be proved; as when a man 
ſuddenly kills another without any apparent pro- 
vocation ; when he gives poiſon to another with- 
out any known inducement ; when he wiltuily 
ſuffers a beaſt, notoriouſly miſchievous, to wander 
abroad, and it kilis a man. The puniſhment of 
murder and manſlaughter were formerly the 
ſame, but now by 23. Hen. 8. c. 1. and 1. Ec. b. 
c. 12. the benefit of clergy is taken away trom 
murder through malice prepenſe. 
2. WESC 
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2. MAYHEM is the depriving another of theuſe of :.Hawk.P.C. 
{ich of his members as may be uſeful to himin fight; 2 


4-Bl.Com. 205. 


and, as we have already mentioned it asacivil injury, Fleta, bk. 1. 
we hall only ſay here, that the law conſiders ge: 8 
an atrocious breach of the peace, for which the 1 wy 


offender may be puniſhed by fine and imprifon- Braflcn, 144. 
8. * Go 3. 
— Stra. 1100. 


By 37. Hen. 8. c. 6. to cut off the ear or ears 
of another, otherwiſe tan by authority of law, 
or miſchance, incurs a forfeiture of treble 


damages, &c. 


By 22. & 23. Car. 1. commonly called THE -Hawk.P.C. 
CovexTRY Act, if any perſon ſhall on purpoſe 7% 
and of malice aforethought, and by lying in 
wait, unlawfully cut out or diſable the tongue, put 
out an eye, flit the noſe, cut off a nole or bp, 
or cut off or diſable any limb or member of any 
ſubject, with intent in ſo doing to maim or dit- 
figure in any of the manners betore mentioned, it 


is FELONY without clergy (a). 


3.--MAL1ciovs SHooTING. By 9. Geo. 1. c. 22, {Hawk P. C. 
if any perſon or perſons ſhall wilfully and 8. 5. Tf. 290. 
maliciouſly ſhoot at any perſon, in any dwelling- 
houſe or other place, he ſhall be adjudged guilty 
of FELONY without clergy. 


4. Rare is an offence in having unlawful and — 
. 169. 
carnal knowledge of a woman by force, againſt on... 


her will; but an aflault in order to raviſh her, Co. Lit. 123. 
however ſhameleſs and outrageous it may be, if it + =. 39. 
proceed not to ſome degree of penetration, an 
alſo of emiſſion, cannot amount to rape. This 
offence is by 18, Eliz. c. 7. excluded from clergy ; 


(a) See the caſe of Coke and inſtrument, which cannot but endan- 
Woodburn, 6. State Trials, 212. ger the maiming him, and in ſuck 
where it was determined, that if a attack happen not to kill but only 
man attack another of malice afore- to maim, it may be left to the 
thought, in order to kill him, jury whether there was a deſign 
with a bill er any other ſuch like to murder by maiming. 


Ff 4 and 


* = — 

"% * A — 
— — oh * * = 
— - — — _ 


a gr -_ — py T = 


440 THE OBJECTS OF 


and in the caſe of abuſing any woman-child under Wl burnec 
the age of ten years, the conſent or non- conſent is Wi kay, © 
immaterial. gr Kilt 
| 0 Geo. 


XII. Offences againſt the Habitatjons of Individuals, FELO? 


1. Hauk. P. C. I. ARSON is the malicious and voluntary burn. By 
165.4 ing the houſe of another by night or by day,— 
1. Hales 556 By 9. Geo. 1. c. 22. to ſet fire to any houle, barn, 


Stanf. P. C. 36. out-houſe, hovel, cock, mow, or ſtack of corn, 


+Bl.Com-220- hay, or wood, is FELONY Tvithout clergy. This By 
ſtatute makes no alteration in the nature of the *t 01 
offence of AR$0N, as it ſtood at Common Law, but Wi ir, o. 

was intended only to ouſt it more clearly of 
clergy. The attempt to ſet fire to a houſe, unlels By 
it abſolutely burns, is not within the defcription of gn 
this offence ; for the inditment muſt charge that mil, 

the offender did ſet fire to and burn, incendit et 
combi ſit the houſe of another; and even the 4 
burning the frame of a houſe is not accounted nant 
- arſon, becauſe it cannot come under the word "ma 
1: Haley g67: domus. The houſe muſt be the houſe of another, ton 
OL. and therefore any one ſeiſed in fee, or but * 
195. poſſeſſed for years, cannot commit this felony by and 
7. Bl. Com. burning the ſame; but if a man fo ſeiſed or ab 
4. Co. 20. Pofſefied ſet fire to his own houſe, and by that fo « 
Cro. Car. 377- means burn his neighbour's, he then burns the Wer 
Foſter, 116+ houſe of another, and is guilty of arſon : and if a Wi 
man {et fire even to his own houſe in a town, it is 0 2 
a high miſdemeanor, puniſhable by fine and im- like 


priſonment, pillory, and perpetual ſureties for his Wis 
good behaviour. putt 
vin 

By 43. Eliz. c. 13. whoever ſhall wilfully and ich 
af malice burn, or cauſe to be burned, any bur: 
barn, or ſtack of corn, or grain, within the four lis 


northern counties, ſhall be guilty of FELONY thts 


without clergy. lor 


n, 

Br 22. & 23. Car. 2. c. 7. if any perſon ſhall er 

in the night-time maliciouſly burn, or cauſe to be Non 
burned 
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burned or deſtroyed, any ricks or ſtacks of corn, 
kay, or grain, barns, or other houſes or buildings, 
or kilns, he ſhall ſuffer as in caſes of felony.—But by 
„ Geo. 1. C. 22. above-recited, which is conſidered 
n extenſion of the proviſions of this ſtature, it is 


nder 
nt 18 


als, FLONY without clergy. 

urn- By 1. Geo. 1. c. 48. maliciouſly to ſer on fire or 

'— WH burn any wood, underwood, or coppice, or any 

arn, Wil pact thereof, is FELONY, 

orn, 

This By 10. Geo. 2. c. 32. wilfully and maliciouſly to 

the Et on fire, or cauſe to be ſet on fire, any mine, 

but pt, or delph of coal, is FELOSY without clergy. 

7 of 

less By 9. Geo. 3. c. 29. to burn or ſet fire to, any 

n of wind ſaw-mill, or other windmill, or any water- 

that mill, or other mill, is FELONY without clergy. 

i ef 

the 2. BURGLARY is the breaking and entering the 1. Hank. P. c. 

ed Bi nanfion-houſe of another, to the intent to commit pultoa, 122 

'ord one felony within the ſame, whether the felonious 1. Hale, 544. 

2 intent be executed or not. There muſt be both a + Bl. Com 
ut 


enable the burglar to commit the intended felony. 


| f . . 223. 
heating and an entering, to conſtitute this offence ; Ci. Elia. 


ad it ſeems that they ought to be ſuch as will Dver,99. 
Kelynge, 67. 
Folter, 199. 


that To enter a houſe by a door or window which is left Co. P. C. 64. 
the open, or through a hole made before by another 
it a xrlon, is not a ſutficient breaking; but to ſhove 
i 15 pa window, to lift up the latch of a door, or the 
im; le, is ſuch a breaking in the eye of the law as will 
his atisfy the offence ; and any the leaſt entry, as by 
putting a foot over the threſhold, or a hook into a 
vindow, is alſo ſufficient. And by 12. An. c. 7. 
and if the entry be obtained without breaking, and the 
any burglar in the night-time break out of the houſe, 
four tis ſuch a breaking and entry as will amount to 
INY ls offence. A houſe wherein a man dwells but 
or part of the year, or which one has hired to live 
n, and brought part of his goods to, but has not 
ne et lodged in it, or a chamber in one of the inns of 
) be 


Wurt, and even a common lodging-room, 1f the 
ned landlord 


583. 
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landlord do not fleep under the fame roof, are 
all of them the manſien-houles of thoſe who dwell 
therein; and even part of a houſe which is divided, 
and has an outer door of its own to the ftrect. 
All out-buildings, as barns, ftables, dairy-houfes, 
ſhops, workſhops, &c. &c. which either Hen to 
the houſe, or are within what is called the c%¼/7e ee, 
or in which the owner or any part of his family 
ſleep, are conſidered as part of the houſe. The 
telony intended to be committed may be either a 
felony at Common Law or by ſtatute ; but the 
indictment mult ſtate, and the verdict find, an 
intention to commit ſome felony; for it it appear 
that the offender meant only to commit a zreſpaſs, 
he is not guilty of burglary —By 18. Eliz. c. ). 
burglary is declared to be FELONY without clergy. 


XIII. Offences againſt Private Properly. 


1. LARcExx is either ſimple or mixed. Simple 
larceny is alſo diſtinguiſhed into grand and petit. 


GRAND LLARCENY is where the goods amount 
to more than the value of twelve-pence, .and are 
not taken violently from the perſon of the 
owner, nor out of his houſe. 


PETIT LARCENY is where the goods fo taken 
are of or under the value of twelve-pence. 


M1xtp or Comeorxp LARCESY 1s a fclonious 
taking of the goods of another, either from his 
perſon or his houſe, and includes the crimes ot 
Ronsrey and Heuss zan ine. 


La uE NY, or thef?, is the felonious taking and 

arry ing away of the perſonal goods of another, 
5 ove the value of twelve-pence, againſt the will 
of the owner; or, as fit is defined by Baacros 
and BRITTON, it is * frandulenta contractatio Te 
« Jliene cate auimo furandi .iivito domino cus ne 
s 748 fuerit.“ 
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Every larceny muſt include a treſpaſs; and if 1. Hale, 504. 
the party be guilty of no treſpaſs in zaking the :. xmas 
goods, he cannot be guilty of felony in carrying Co. P. C. 107. 
them away, Thus if a perſon find goods, and Kelynge, +: 
convert them animo furandi to his own uſe, or ce 
obtain the actual delivery of them from the 
owner for a ſpecial purpoſe, as a carrier to convey 
them to a certain place, or a taylor to make them 
ino clothes, and afterwards converts them, yet 
neither the finder, the carrier, nor the taylor, can 
be guilty of larceny ; but if the goods were not 
oſt, or the carrier or taylor pretended to convey 
them, or to make them up, with a diſhoneſt or 
faudulent intent to carry them feloniouſly away, 
in ſuch caſe the Law will conſider them, notwith- 
tanding the delivery, as conſtructively remaining 
in the pollen of the owner; and being taken 
from his poyjeſſion, the parties carrying them away 
vill be guilty of larceny. To conttitute larceny, 
the property muſt be taken from the poſſeſſion of the 
owner ; and therefore, where a man intending to 
go a diſtant journey hires a horſe fairly and 50% 
fe for that 3 and evidences the truth of 
uch intention by actually proceeding on his way, 
and afterwards rides off with the horſe, it is no 
theft, becauſe the felonious deſign was hatched 
lubſequent to the delivery ; and the delivery 
huring been obtained without fraud or deſign, the 
owner parted with his poſſe/ion, as well as his pro- 
ferty (a), and thereby gave the hirer complete (a) Morrow's 
dominion over the horſe, upon truſt that he would Ter Bai- 
return him when the journey was performed (5) : Seffion 2740 
but where one Peares hired a horte to go a few) ce. 
miles from town, but, inſtead of going, immediately wood's Caſe, 
old the horſe, and the jury found that he had pang 
lired it with a fraudulent view and intention to Scinion —— 
convert it to his own uſe, the Judges held it to be 
lelony; and many caſes of 2 fimilar nature have 
received the like determination (c). A perſon (+) Caſes in 
allo who has the bare charge or ſpecial uſe of Crown Law, 
goods, but not the potfethon, as a ſhepherd who . — 8 
books after ſheep, a butler who takes care of plate, 349. 386. 41 
may he guilty of fclony in taking them as : 3 


- 
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„. Hawk. P. C. TRE bare removal from the place in which the 
47 goods are taken, although the thief do no 


J. Inſt, 108. k . k . j l 
i 8 Lon quite make off with them, is a ſufficient aſportation 


2. Hale, 308. Or carrying away; as when a gueſt having taken 
the ſheets from his bed had removed them into 
the hall, but was detected before he got out of the 
houſe. 


1-Hawk.P.C, THz goods taken muſt be perſonal goods of 

344+ ſome intrinſic value; for larceny cannot be com- 
mitted of things fixed to the freehold, or favour. 
ing of the realty, or where their whole value is 
derived trom the relation they bear to ſome other 
thing, as bonds, deeds, and other ſecurities. So 
alſo they ought not to be things of a baſe nature, 
as dogs, cats, bears, and the like ; but of wild 
animals, as fiſh in a river, deer, hares, or conies, 
in a park, field, or warren, if they be reſtrained 
or appropriated, or reduced to tameneſs, larceny 
may be committed. 


By 4. Geo. 1. c. 11. and 6. Geo. 1. c. 23. if any 
perſons be convicted of grand or petit larceny, and 
are entitled to the benefit of clergy, the court may 
order them to be tranſported for ſeven years. 


1. Hale, 6679, 2. SERVANTS ROBBING MASTERS. By 21. Hen. 
Dyer, 5s. 8. c. 7. ſervants above cighteen years of age, and 
Date. CEE not apprentices, to whom any goods have been 
ur tr by their maſters or miſtrefles, who ſhall 
go away with the ſame, with an intent to ſteal 
them, or ſhall embezzle any property during their 
ſervice, if above the value of forty ſhillings, ſball 
This ac does be guilty of FELONY : and by 12. Ann. c. 7+ 
not extend to . ſhall feloniouſty ſteal to the value ot 
under een forty ſhillings or more, in any dwelling-houſe, 
years of age» ſhall be guilty of FERLTON v . clergy. 


T N A 1 bf 
{Hawk p. C. 3+ RoBBING LopGixGs. By 3. & 4. Will. & 
137- in „erh Mar. c. 9. if any perſon ſhall take away, with 
for confiruc- intent to ſteal, embezzle, or purloin, any chattel, 


tions on ta. . . . 
$a... bedding, or furniture, which by contract or agree» 
ment 
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ment he was to uſe, or ſhall be let to him in or 
zich ſuch lodgings, he ſhall be guilty of FELONY. 


445 


4. SERVANTS OF. THE BANK. By 15. Geo. 2. 1. Hawk. P. O. 


c. 13. ſ. 12. if any officer or ſervant of the Bank of 3% 
lugland, being entruſted with any note, bill, divi- 
dend, warrant, bond, deed, or any ſecurity, 
money, or other effects belonging to the Company, 
ordepofited with them, ſhall ſecrete, embezzle, or 

un away with the ſame, he ſhall be guilty of. 
ZZLONY Zoithout clergy. 


5. SERVANTS OF THE PosT' OFFICE. 
6 Geo, 3. c. 25. . 17. and 7. Geo. 3. c. 30. if any 3% 
leputy, clerk, agent, letter- carrier, poſt-boy, or 
nder, or any other officer or perſon whatſoever 
employed in receiving, ſtamping, ſorting, charg- 
ng, carrying, conveying, or delivering, letters or 
nckets, or in any other buſineſs relating to the 
folt Office, ſhall ſecrete, embezzle, or deſtroy, 
ay letter, packer, bag of letters, which he ſhall be 
ntruſted with, containing any Bank-note, Bank 
plt-bill, bill of exchange, Exchequer bill, &c. 
ke. or any ſecurity whatever for the payment of 
money, or ſhall ſteal and take the fame out of any 
er or packet that ſhall come to his poſleſſion, he 
hall ſuffer pz aTu reithout clergy. 


6. STEALING A Cuosk IR ACTION. 
. Geo, 2. C. 25. ſ. 3. Whoever ſhall ſteal, or '** 


or other orders intitling any other perſon to any 2. c. 18. 
” annuity or ſhare in any parliamentary fund, or 
"any Exchequer bills, Bank notes, South Sea 
* bonds, Eaſt India bonds, dividend warrants of 
the Bank, South Sea Company, Eaſt India 
Company, or any other Company, Society or 
x Corporation, bills of exchange, navy bills or 
' debentures, goldſmiths notes for the payment 
of money, or other bonds or warrants, bills or 
promiſſory notes for the payment of any money, 
being the property of any other perſon or of 
any 


By 1. Hawk. P. C. 


By t. Hawk. P. C 


take by robbery, any exchequer orders or tallies, on 


— — 8 
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any Corporation, notwithſtanding any of the“ 
* ſaid particulars are termed in law a choſe in a&iny A 
| ** ſhall be deemed guilty of felony * the ſane Wl © ! 
| | nature and in the fame degree, and with o; Wil © © 
* without the benefit of clergy, in the ſame x 
* manner as it would have been, if the offender Ml © ! 
*© hadſtolen, or taken by robbery, any other g9pd: * 
| * of like value, with the money due on tuch il © * 
| orders, tallies, bills, bonds, warrants, deben- Wl © © 
| © tures or notes, or ſecured thereby, and remain- £3, 
a ing unſatisfied ; and ſuch offender ſhall ſuf: © ! 
| * {uch puniſhment as if he had ſtolen other goods lecc 
| << of the like value, with the monics due on ſuch ol. 
| orders, tallies, bonds, bills, warrants, debentures, bn 
| Sor notes reſpectively, or ſecured thereby, and d 
| remaining unſatisfied.” or t 
| | pri\ 
| 1. Hauk. P. C. 7. RoBBING THE Mail. By 5. Geo. 3. c. 25, bun 
— ſ. 17. and 9. Geo. 3. c. 50. ſ. 2. « Whoever thal Zan 
| rept Bei- rob any mail in which letters are ſent or con ber 
} No. a53- e yeyed by the poſt, of any letter, packet, or ba, 
* of letters, or ſhall ſteal and take from any vc! 9 
« mail, or from any bag of letters ſent or conWM re 
„ veyed by the poſit, or from or out of any po! lee 
* office, or houſe or place for the receipt or del plac 
« yery of letters or packets ſent, or to be ſ-nt H ud 
ce the poſt, any letter or packet, although ſuc 
0 e robbery, ſtealing, or taking, ſhall not appeat l 
| or be proved to be a taking from the perion Wl © ? 
| Dor upon the King's highway, or to be a rob (pri 
* bery committed in any dwelling-houſe or a, 
| *« coach-houſe, ſtable, barn, or any out-hou © 4 
| „belonging to a dwelling-houſe; and althoug! 
| it ſhould not appeat that any perſons were pu 1 
[ in fear by ſuch robbery, ſtealing, or taking who 
„ yet ſuch offenders ſhall be deemed guilty of deſt 
«* felony, and ſuffer death without the benefit of up 
% clergy.” 
| (a 
Burn's Juſtice, ,. 8. STEALING Docs. By 10. Geo. 3. c. 18. EY wp 
p- 513. any perſon ſhall ſteal any dog or dogs of an fun 


« kind or fort whatſoever from the owner thereo! 
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« or from any perſon entruſted .by the owner 
« therewith, or ſhall knowingly (ell, buy, receive, 
harbour, keep or detain any ſuch dog or dogs, 
« on conviction by one witneſs, or on confeſſion 
before two juſtices, they {hall forfeit, for the 
« firſt offence, not exceeding 3ol. nor leſs than 
* 20l. together with the charges previous to and 
attending ſuch conviction ; on default to be 
committed to the houſe of correction for not 
« more than twelve, nor leſs than fix months, 

* unleſs the penalty be ſooner paid.” For the 
ſecond offence, not exceeding zol. nor leſs than 
zol. and from twelve to eighteen months impri- 
ſonment, &c. One juſtice, on information, may 
grant a warrant to ſearch, &c. and if any ſuchdog, 

or the ſkin of ſuch dog, be found, the poſſeſſor, ib 


privy, &c. is liable to the penalties aforeſaid. On 


fourteen days notice, and entering into a recogni— 
unce, perſons aggrieved may appeal to the quar- 
ter ſeſſions, but no ) certiorari ſhall be allowed (a). 


9. Rog BIN ORCHAR DS. By 43. Elis. c. 


5. Car. 2. c. 2. 


o rob any orchards 1 to ſteal any fruit 71 - Hawk, P. C- 


tees, or deſtroy any 


ences therein growing or 8. as Ste 


placed, i incurs thecorporal punihmentof whipping, Salk. 183. 


and compenſation tor the damage done. 


lo. STEALIX6 HE DGE WOOPS. By 6. Geo. 1. 
c. 16, to ſteal, deſtroy, or damage, any wood, 
prigs, trees, poles, underwoods, thorns, or quick- 
lets, incurs the puniſhment inflicted by 1. Geo. l. 
c, 48. for barking trees. 


11. STEALING TREFs. By 6. Geo. 3. C. 36. 
whoever ſhall in the zio-b1-time fical, damage, Or 
deſtroy, any oak, beach, aſh, elm, fir, chetnur, 
alp (13. Geo. 3. c. 33+), poplar, alder, maple, 


(a) Mr. Burn has pointed out is penal to ſteal a bitch. Vol i. 
ſeveral inaccuracies in this ſtatute, 518. It is alſo ſaid, that the 
and doubts very much whether, particular fort ef dog ſtolen mult 
from the ſpecial wording of it, it be deſcribed. - a6ingt. P. S. 221. 


lar ch, 


Comy ns, 137. 


1. Hawk. P. C. 
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larch, hornbeam, or any tree likely to become 
timber, ſhall be tranſported for ſeven years. 


Br 6. Geo. 3. c. 48. to ſteal, damage, or deſtroy, 
any timber-tree, viz. oak, beach, walnut, ah, 
elm, cedar, fir, aſp, lime, ſycamore, and birch, 
or the lops or tops thereof, ſubjects the offender ta 
pecuniary penalties, in proportion to the number 


of offences: 


By 9. Geo. 1. c. 22. whoever ſhall cut down, or 
otherwiſe deſtroy, any trees planted in aay avenue, 
or growing in any garden, orchard, or plantation, 
for ornament, ſhelter, or profit, ſhall ſufter pz ar1j 
without clergy. 


1. Hawk. P. C. 11. STEALING Suns. By 6. Geo. 3 Co 3 . 


LIED 


whoever ſhall in the night-time ſteal, damage, or 
deſtroy, any root, ſhrub, or plant, of the value of 
five ſhillings, growing in any garden or nurſery- 
ground, ſhall be tranſported for ſeven years; 


By 6. Geo. 3. c. 48. to ſteal, damage, or deſtroy, 
any root, ſhrub, or plant, in any field, nurſeries, 
garden, or garden-grounds, ſhall forfeit for the 
firſt offence not exceeding forty ſhillings, and to! 
the ſecond not exceeding five pounds, &c. (a). 


„ Hawk. P. C. 12. STEALING VEGETABLES, By 13. Geo. v 


217. 


C. 32. * Whoever ſhall ſteal and take away, 0! 
** malictouſly pull up and deſtroy any turnips, 
potatoes, cabbages, parſnips, peaſe, or carrots 


(a) At the Old Bailey, in Ja- 
nuary Seſſion 1788, William 
Howe was convicted of felony, on 
the 6. Geo. 3. c. 36. for ſtcaling 
five feweet bay trees, of the value 
of 88. 3 but a doubt aroſe whether 
the ſtatute was not virtually 
repealed by 6. Geo. 3. c. 48. 
making the offence a miſdemeanor. 
But, on a cafe referved, THE 
TWELVE JUDGES were of opi- 
nion, that it was not repealed, but 


to be conſidered in par! mater, 
and when taken together their 
proviſions will Rand thus: If the 
property be of the value of five 
ſhillings, and be taken in the night, 
it is felony ; if under five ſhillinge, 
and taken either by night or by dai 
it is a miſdemeanor ; if above He 
ſhillings aod under forty ſhillings 
if taken in the * a miſdemeanor» 
Cafes in Crown Law, 417,16. 
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growing or being in any garden, lands, or 
grounds, open or incloſed, on conviction within 
« thirty days, by confeſſion, or on the oath of one 
« witneſs, before one juſtice, ſhall forfeit, not 
« exceeding ten ſhillings over and above the value 
of the goods ſtolen, to be diſtributed between; 
* or wholly given to, the owner and the poor; 


and on default of payment to be committed to. 


the houſe of correction not exceeding one 
© month, unleſs ſooner paid: and the owner, or 
any inhabitant, may be a witneſs ; but it the 
*« conviction be upon the oath of the owner, the 
4 whole penalty ſhall go to the poor.“ And by 
zi. Geo 2. c. 35. ſ. 5. the fame puniſhment is 
* inflicted upon the ſtealing of madder roots.” 


449 


13. STEALING BLack Ltan. By 25, Geo. 2. . awk. P. C. 


c. 10. Whoever ſhall unlawfully break, or by 213. 


force enter into any mine, wad-hole of wad, or 
black cawke, commonly called black lead, or 
into any pit, ſhaft, adit or vein of wad, black 
* cawke, or black lead, with an intent to take 
and carry away from thence any wad, black 
* cawke, or black lead; or ſhall unlawfully from 
thence take and carry away any wad, black 
cawke, or black lead, although ſuch mine, 
* wad-hole, pit, ſhaft, adit, or vein be not 
actually broke, or by force entered into by 
* fuch offender; or ſhall aid, abet, aſſiſt, hire, 
* or command any perſon or perſons to commit 
* ſuch offences as aforeſaid, ſuch offenders ſhall 
* be guilty of felony, and may be committed to 
* the county gaol or houſe of correction for any 
time not exceeding a year, and publicly 
* Whipped ; or tranſported for a term not ex- 
* ceeding ſeven years.” | 


14. STEALING LEAD: By 4. Geo. 2. c. 32. 
" Whoever ſhall ſteal, rip, cut or break, with intent 
* to ſteal, any lead, iron bar, iron grate, iron 
paliſadoes, or iron rail whatſoever, being fixed 
to any dwelling-houſe, out-houſe, coach-houſe, 

| G g +> 0 ROE; 
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1. Hawk. P. C. 3 n l g 
Ann. c. 18. juſtices, on information that any ſhip 


is in diſtreſs, are authoriſed and required to ſummon 
and employ revenue officers and others for the 
preſervation of the cargo; and if any perſon ſhall 
make a hole in ſuch ſhip, or ſteal her pump, it is 
FELONY withoud Clergy. 


219,220. 
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ſtable, or other building uſed or occupied with 
ſuch dwelling-houſe, or thereunto belonging, 
or to any building whatſoever, or fixed in any 
garden, orchard, court-yard, fence, or outlet 
belonging to any dwelling-houſe or other 
building; their aiders, abettors, and aſſiſters; 
or whoever ſhall knowingly buy or receive the 
fame ; ſhall be guilty of telony, and the court is 
impowered to tranſport ſuch felons for the 
ſpace of ſeven years. 


By 21. Geo. 3. c. 68. Whoever ſhall rip, cut, 
break or remove, with intent to ſteal, any cop- 
per, braſs, bell-metal, utenſil or fixture, being 
hixed to any dwelling-houſe, out-houſe, coach- 
houſe, ſtable, or other building uſed or occupied 
with ſuch dwelling-houfe, or thereunto belong- 
ing, or to any other building whatſoever, or 
fixed in any garden, orchard, court-yard, tence 
or outlet belonging to any dwelling-houſe or 
other building, or any iron rails or 8 
up or fixed in any ſquare, court, or other place 
(ſuch perſon having no title or claim of title 
. or whoever ſhall be aiding, abetting, 
or aſſiſting therein, or ſhall knowingly buy or 
receive the fame, although the principal felon 
has not been convicted of ſtealing the ſame, ſhall 
be guilty of felony, and the court have power to 
tranſport ſuch offender for ſeven years, or to 
order him or them to be detained in priſon, 
and therein kept to hard labour for any time 
not exceeding three years, nor leſs than one 
year; and, within that time, if the court ſhalh 
think fit, he ſhall be ence, or oftener, but not 
more than three times, publicly whipped.” 


15. STEALING FROM SHIPWRECKS. By 12. 
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By 26. Geo. 2. c. 19. to plunder, ſteal, take 
way, or deſtroy, any ſhipwrecked goods that are 
there, or to beat or wound any perſon endeavour- 
ing to ſave his life from the wreck, or to hold out 
fille lights, ſo as to bring any ſhip into danger, is 
FELONY without clergy.—But if the goods ſtolen beof 
imall value, and no barbarity uſed in taking them, 
the offender may be proſecuted for petitlarceny(a). 


16. STEALING Fisn. By 5. Eliz. c. 21. to 
break down the dam of any ſtore-pond, with intent 
to ſteal the fiſh, is three months impriſonment, 
compenlation to the party grieved, and ſecurity 
for good behaviour for ſevon years. 


By 4. & 5. #ill. 3. c. 23. none but the owners or 
occupiers of fiſheries ſhall keep nets or other 
engines on pain of ſeizure. | 


By 22. & 23. Car. 2: c. 25- to fiſh in a privates 
or ſeveral fiſhery, whether with nets or lines, 
without the owner's conſent, incurs a penalty of 
ten ſhillings. 


By 9. Geo, 1. c. 22, if any perſons, armed and 
Wſruiſed, ſhall ſteal fiſh out of any river or pond, 
i is FELONY 281thout clergy. 


By 5. Geo. 3. c. 14. to enter into any park, 
paddock, garden, orchard, yard, belonging to 
any dwelling-houſe, in and through which park, 
paddock, garden, orchard, and yard, any river 
or ſtream ſhall run or be, and by any device to 
ſteal fiſh bred, kept, or preſerved therein, or to 
receive or buy ſuch fiſh, is TRANSPORTATION 
for ſeven years. And to take fiſh in any incloſed 
private ground, not being a park, &c. belonging to 
adwelling-houſe, incursa penalty of five pounds (). 


(a) Offences againſt this act property, and who was the owner 
committed in Hales may be tried of it ; that the offender had not a 
in the next Engli/h county; and ſpecial right to fiſh in the fiſhery 
Galop is the next Exgliſi county to of another; that he meant to fleal 
dngleſey, and not Cheflire— the fiſh; and that he took them 
Caſes in Crown Law, 111. without the owner's conſent, 

(5) In both theſe caſes it muſt 2. Burr. 682. 4. Burr. 2282. 
appear, that the rives was private 


G g 2 17. PRI» 
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| re 17. PriVATELY STEALING from the perſon, . 
| 49% By 8. Is. c. 4. the felonious —_ of any Is f 
| money, goods, or chattels, from the perſon of any war 


other, privily without mis Fnoteledge, in any place 
whatſoever, is FELONY T1ithout clergy. 


and 
Caf.Cro. Law, T1115 act docs not extend to acceſſaries after the * 
yo tact. 
Caf.Cro. Law, IF the larceny is in the lighteſt degree - 
233: ditcovered at the time it is committing, the , 
ollender ſhall have the benefit of his clergy ; for _ 
in ſuch caſe it is not taken privily, without the | 
knoco!edge of the prolecutor. Ae 
Caf.Cro- Law, IF a perſon who is deprived of knowledge by N 
382. Intoxication, be robbed without perceiving it, 
1 ve hi re: 
the offender ſhall have his clergy. 10 
Caſ.Cro- Law, Bur an offender who ſteals any thing privily WM © 
354+ from the perſon of another, while ſuch perſon 1s 
deprived of conſciouſneſs by the powers of ſlcep, 
is guilty of the capital part of the offence. O 
>. Hauk. P. C. 18. PRIVATELY STEALING from the ſhop. By Fl 
uw 10. & 11. Hill. 3. c. 23. all perſons who by night 
or day (hall, in any ſhop, warehouſe, coach-houl?, 
| or ſtable, privately and feloniouſly ſteal any goods, 1 
| wares, or merchandizes, of the value of five ſhillings 1 
or more, or ſhall aſſiſt, hire, or command, any 0 
perſon to commit ſuch offence, ſhall be guilty ot 0 
FELONY ithout clergy. : 
- Þ 
7. Peer. Ws. THE property ſtolen muſt be ſuch as is common WM | 
be Wag and uſually kept in, the places mentioned in f 
Ari the act, and not any other valuable thing which 
Foſter, 78. may happen to be put there; and therefore it has | 
= 264. 213. been thought, that omy bridles, ſaddles, and the a 


like, and not the coachman's box coat or other 
livery, are the proper furniture of a ſtable. It ha: 
allo been ſolemnly determined, that“ money” 

, 1* 


ther 
ha: 
ney” 

j. 
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is not comprehended within the words “ gocds, 


wares, and merchandizes.” 


19. HorSE STEALERS. By r. Ed, 6. © 12. . Best. 5.0. 
and 2. & 3. Edw. 6. c. 33. to take or ſteal any 9%, 364. 
horſe, gelding, or inare, is FELONY Without clergy. - 


By 31. Elis. c. 12. ſ. 5. all acceſſaries before the 
fact, and all acceſſaries after the fact, in horſe- 
lealing, (hall be deemed guilty of FELONY without 
ergy. 


Bur at the time the ſtatute of the 31. Eliz. c. 12. Foſter, 373. 
was paſſed, an acceflary was only guilty for re- 
ceiving the felon, not for receiving the goods. Bur 
now by 3. & 4. Will. & Mary, c. g. thoſe who 
receive ſtolen horſes are included in the deſcrip- 
tion of receivers of ſtolen goods, and hable to be 
tranſported for fourteen years. 


20. STEALING FROM TENTERS. By 22. Car. 2. 2. Hank. P. c. | 
c. g. to cut or ſteal any cloth or woollen manufac- | 
tures from the rack or tenter in the night-time, is 
FELONY without Clergy. 

21. STEALING FROM BLEACH GREENS. By >. Hawk. P. C. 

18. Geo. 2. c. 27. to ſteal, by day or by night, any | 
linen, fuſtian, callico, cotton, cloth made of | 
cotton or linen yarn mixed, or any thread, linen, 
or cotton yarn, linen or cotton tape, incle, filletting, 
laces, or any goods whatſoever, expoſed to be 
printed, bleached, bowked, or dried, in any 
printing or bleaching ground, or in any of the 
ſhops, lofts, or places, thereto belonging, to the 
value of ten ſhillings, or to aſſiſt in fo doing, is 
FELONY without clergy ; but the Judge has a 
diſcretionary power to tranſport for fourteen years. 


22. STEALING CATTLE. By 14. Geo. 2. c. 6. , nvk.p.c. 
and 15. Geo, 2. c. 34. to ſteal any bull, cow, ox, 79. 
ſteer, bullock, heifer, calf, ſheep, or lamb, or to — 
kill them with a felonious intent to ſteal the Bl. Rep. pa- 
| Gg 3 carcaſe, Caf: Cro-Lay 
71 


454 THE OBJECTS or 


carcaſe, or any part thereof, is FELOXY 2wi/hout 
clergy. | 


3: Hawk.P.C. 23. STEALING ON NAVIGABLE RIVIIS. By 
r CroLaw, 24. Ceo. 2+ C. 45. to ſteal any goods, to the value 


56.2944 af forty ſhillings, in any ſhip, barge, lighter, boat, 


Foſter, 79- or other veſſel or craft, upon any navigable river, 
or 1n anyport or creek belonging to any navigable 
river in Great Britain, or from any wharf or key 
adjacent to any navigable river, is FELONY cs 
thergy. 


#. Hawk.P.C. 24. STEALING FROM A Cnurcn. By 23. Heu, 
474 8. c. 1. and 25, Hen. 8. c. 3. to ſteal, take, or carry 
away, any goods and chattels from any church, 


chapel, or other holy place, is FELONY without 
clergy. 


Shears 00 Bur no ſacrilege is within theſe ſtatutes which is 
Telynge, 38. not accompanied with the actual breaking of the 
4 Hale, 233, church or chapel from which the goods are ſtolen. 
2+ Hale, 233 

hut by 1. Edt. 6. c. 12. to fteal goods out of 


any pariſh church, or other church or chapel, is 
FELONY witvout clergy, 


3. Hawk. P. C. 25. RonBrky, the rapina of the civilians, is the 
Sam. „1. forcible and felonious taking from the perſon of 
3. Int. 68%. another, of goods or money to any value, by 
Hale, 331. putting him in fear. — There muſt be a forcible 
taking, otherwiſe it is no robbery ; for it muſt 

be laid to have been done wiolenter et coutra 
voluntatem ; but any the leaſt degree of force 

which may inſpire the mind with fear, is ſufficient ; 

and therefore where a perſon kept 5% hold of a 

baſket on his head until it was corenched from him 

by the thief, or to ſnatch an ear-ring from a lady's 

ear, have been held to be robbery ; and it ſeems 

that he who receives money by my delivery, either 

whilit I am under the terror of his aſſault, or 
afterwards, while I think myſelf bound in con- 

zcience to give it him, by an oath for that purpoſe, 

which in my fear I was compelled by him to take, 

| ma); 
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may, in the eye of the law, as properly be ſaid to 

take it from me, as he who actually takes it out of 

my pocket with his own hands (4); neither can he(s) See Do- 
who has once actually completed the offence, by #!!y's Cate, 
taking my goods in ſuch a manner into his poſſet-1y, au 
fon, afterwards purge it by any re-delivery (4).— Fielding. Caf. 
2. It is immaterial of what value the thing taken 3 Pe 
is: a penny as well as a pound, thus forciblya%l Hide nag 
extorted, makes a robbery.— z. It mult be a taking Ce, vid. p. 
from the perſon; as a horſe whereon a man is,” 
actually riding, or money out of his pocket: or? 3 Cafe, 
elle openly and before his face; as if a thief, having Cf. Cro. Lair, 
firſt aſſaulted me, take away the horſe that is 
ſanding by me, or having put me in fear drive... 
my cattle, in my preſence, out of my paſture, or 8. P. C. 27. 
takes up my purſe, which in my fright I had caſt 1 
into a buſh; for theſe things being immediately Sum. 73. 
under my perſonal care and protection may g Male, $33 
properly enough be ſaid to be a tak ing from theSalk. 613. 
perjon : but if the fear excited by the menaces of Carth. 145. 
the thief be ſubſequent to the taking, then it 1 
larceny and not robbery.— 4. It mult be with ſome Pongl. 197. 


degree of violence, or by putting in fear; but the: Roll 154+ 

law does not require, in this caſe, proof of an 2. Hauk. P. C. 

actual violence to the perſon, or an exiſting fear 48 in not's.. , 

in the mind; for if a man with a cutlaſs under his Caf. Cro. Law, 

arm, or a piſtol in his hand, feloniouſly demand per 128 

and obtain the money of another, without touch⸗ 

ing his perſon, yet it is robbery, although no acta 

violence is uſed. So allo if a man threaten another to 

accuſe him of having been guilty of an unnatural 

crime, or any other offence of a deep and atro- 

cious dye, and by that means obtain money, it is Caſ.Cro. Law, 

robbery, although from conſcious innocence the. 3. 

arty threatened with ſuch an imputation may not 1 

el any exiſting fear in his mid. The fact of fear 

need not be alledged in the indictment; it is 

ſufficient to charge — the offence was committed 

violenter et contra voluntatem ; and if it appears. Hawk. P. C. 

upon the evidence to have deen attended with 8 

thoſe circumſtances of violence or terror which in . Com, 
7242s 


common experience are /ikely to induce a man tos. 
Cunally 8 


part with his money or goods ag bis el, either cν Y 
G g 4 tor Bailey 1279. 


—— — — —— 
. — * 
. 


456 THE OBJECTS OP 


| 

for the ſafety of his perſon, or for the preſcr. 
vation of his character and good name, it will 
. amount to robbery. By 23. en. 8. c. 1. a. Fi, 
7. Hawk. 150. & Mary, c. 4. 3. & 4 Will. & Mary, c, g. princi- 
in nolis. pals, acceſſaries before tho fact, and acceſlarics 
after the fact, who are guilty of robbery, whether 
in or near the King's highway, or in any other place, 
are FELONS Without clergy — By 4. Will '& Muy, 
c. 8. a reward of forty pounds is given to thoſe w 
ſhall apprehend and convict any peiton, for a 
robbery conumitted in or upon any highway, po ſſuve. 
field or open place; and by 6.Geo. i. C, 23. l. B. Gucci 

are deemed to be within the act. 


2. Hawk-P.C. 25. RosBEeRyY 1Nn A DWELLING-Hovss, perſons 

497» being therein. By 23. Hen. 8. C. 1. and 25. Hen, 8, 
c. 3. to rob any perton or perſons in their dwel- 
ling-houſe or dwelling- place, the owner or dweller 
in the fame houſe, his wife, his children, or 
ſervants being then within, and put in fear and 
dread by the fame, is FELONY without clergy, 


2- Hawk. 437- By 1. Edo. 6. c. 12. ſ. 10. to break a houſe 
burglarioutly. if in the night, or to break a houte 
and commit a felony therein, if in the day, ay 
perſon being then in the ſame houſe where the 


ſame breaking ſhall be, and thereby put in fear. 


and dread, is FELONY without clergy, 


* 


Kelynge, 38, Türk mult be an av breaking of the horſe 
Folt.r, 208. or ſame part of it, as of a cupboard or door, tq 
ou!t the offender of his clergy by this ſtatute. 


sek F. . By 5. & 6. Ed. 6. c. 9. to rob any perſon in 
Hate, 335. any part or parcel of their dwelling-houte, or in 
Pop. 84. any place within the precincts of the ſame, the 
13 owner, his wife, children, or ſervants being in 
Staunford, 129. the {ame houſe or place at the time, whether the 
owner, his wife, or children, ſhall be flceping or 


Waking, is FELONY Without clergy, 


27. Ro- 


— — 2 — — 


fer being therein. By 39- Elia. - 15 to take away ©: Wok 355 


ſtatutes relating to this ſubject, that the breaking 
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27. ROBBERY IN A Dweiiinc-Hovse, vo per- 1- Hauk. P. C. 


in the day-time any moncy, goods, or chattels, 525. 
being of the value offre or upwards, in 8 
Co _ MN * F* - In 8. T9, 
any Evvelling-houte or toules, or any part thereof, Cio. Cat. 473. 
or any out-houſe or ont-honics c hHaging to and Cees 39e 
. * any Awelling.}h . 7 "pt ; Coup. 5. 
led * N 6444 Y Wen houſe or hol 3, at thetime Folter, 357. 
ſuch larceny Committed, is reLUNY WWiYU0ut CLergy. Salk. 542. 
Lg. Ray. 2. 
28, RoBBtEy IV A Booth or Text. By 5. & IuK. P. C. 
b. Kd. 6. c. 9. to rob any perſon in any booth or : 


. . . „ ialc's Sum- 
tent, in any fair or market, the owner, his wife, mars, 216. 
his children, or ſervant or ſervants then being *: 1e, F. C. 
wichin the booth or tent, whether they ſhall at the — 84. 


time be ſleeping or waking, is FELONY S ν⏑,Nαie rg. Hetley, 64. 


29. HoustBrEAKING, By 3. & 4. Will. > 
Mary, c. g. to rob any dwelling-houſe in the day- Kalynge, 32. 
time, any perſon being therein, and put in fear, = 
or to comfort, aid, abet, aſſiſt, counſel, hire, or 1 
command any perſon to commit ſuch offence, is 
FELONY Without clergy. 


ALTHOUGH this part of the ſtatute does not ex- Trapthaw's 
prelsly ſignify that breaking and entering the houſe is C Tales mn 
neceflary to conſtitute the crime, yet as the word . 304. 8 
rob, in a legal conſtruction, always includes the 
idea of force and violence, it is held, that the 
ingredients of Heating and entering are ex vi termini 
included in, and implied by, the term rob; and it 
is ſettled in a variety of determinations upon the 


muſt be of a dwelling-houſe, in the ſame way as it 
would be neceffary to conſtitute 6urg/ary at Com- 
mon Law, 


Br 3. & 4. Will. & Mary, c. 9. to break any 3 
dwelling houſe, ſhop, or warchoute tnereunto g,7 3. Gum 
belonging, or uſed therewith, in the day-time, Law, p. 363. 
and felomiouſly to take away any money, goods, or 
Chattels, of the value of five fbillings or upwards, 
therein being, although no perſon ſhall be with- n 

| in 
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in ſuch dwelling-houſe, ſhop, or warehouſe; or B 
to comfort, aid, abet, aſſiſt; counſel, hire, or WM cart] 
command any perſon to commit ſuch offence, is 
FELONY T4Þout clergy, 3 
and n 
2. Hawk. P. C. n 128 DwtLLix6-Hovsz. By WW" 
5 12. Ain. c. 7. to ſteal any mone oods or 
n chattels, 3 or „ of int value of B 
forty ſhillings or more, being in a dwelling-houſe Wl © 
or out-houfe thereunto belonging, although fuch belo 
houſe or out-houſe be not actually broken by ſuch WS. 
oftender, and although the owner of ſuch goods, Ln 
or any other perſon, be or be not in ſuch out- 
houſe; or to aſſiſt or aid any perſon to commit © 
fach offence, is FELONY without clerey.—But this 7 
act ſhall not extend to apprentices under the age 2 
of fifteen years, who rob their maſters in the Wl © 
manner above deſcribed, -_ 
1. Hauk. P. C. 31. ASSAULTING WITH INTENT ro Ros. By : ü 
2 7. Geo. 2. c. 22. If any perſon, with any offen- 11 
e five weapon, ſhall aſſault, or by menaces, or E 
by any — or violent manner, demand any Sf 
money or goods of or from any other perſon, wu 
* with a felonious intent to rob ſuch ka: he " 
5 ſhall be tranſported for ſeven years.” —There ; 
muſt be both an affault or menace and a de- 7 
mand to complete this offence, and both of them 5 
muſt be on the perſon intended to be robbed ; but "A 
a demand may be by action as well as words; ub 
as if a dumb man put a piſtol and his hat into a del 
coach. The aſſault muſt be made with an offen- 
five weapon, and it muſt be proved to have been f ” 
of the ſame kind as laid. =o 
XIV. Malicious Miſchief. 
4. M. Com. Maurciovs MischiEr, or damage, is 2 hc 
. ſpecies of injury to private property, which the la] toy 
conſiders as a public crime. | gate 
ther 
. WorwpinG Carrrzk. By 22. & 23. Car. 2. Hef : 
2. Bl. Rep. 522. C. 7+ to kill or deſtroy any horſes, ſheep, or other Not 
1. Hauk. P. C. cattle in the night-time, is FELONX. wit] 


130. 44 Bets BY 
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By 9. Geo, 1. c. 1. fo kill, maim, or wound any 
cattle maliciouſly, whether by night or by day, 1s 
FELONY Toithout clergy (a). 


459 


(a) The - 
lice mult be 


conceived againſt the oxvner of the cartle ; for if it appear to be againſt the cattle only, 
add not againſt the owner, it has been held, that the offender is net within the pe- 


ulty of the act. Pearce's Caſe, Glouceſter Atfizes 1789, ceram HEATH, Juſtices 


By 37. Hen. 8. c. 6. to cut out, or cauſe to be 
cut out, the tongue of any tame beaſt alive, 
belonging to another perſon, incurs treble damage: 


King. 


ing cattle, not to be killed for butcher's meat, 
without a licenſe from the quarter ſeſſions, on a 
certificate from the miniſter and churchwardens, 
that the party is a fit perſon to be licenſed : and 
if ſuch perſon laughter any cattle without ſuch 
licenſe, or giving notice as the act directs, he 
ſhall be guilty of FELOXY.— And if he deſtroy, 
burn, or rub with lime or other corroſive matter, 
the ſkin or hide of any beaſt ſlaughtered by 
him, he is guilty of a MISDEMEANOR. 


captain, maſter, mariner, or other officer be- 
longing to any ſhip, ſhall wilfully caſt away, 
burn, or otherwiſe deſtroy the ſhip to which he 
belongs, or procure the ſame to be done, to the 
prejudice of the ozoners, of any merchant, or the 
mdercvriter of any palicy thereon, it is FELONY 
without clergy, 


4. DzsTROVING TurNnPIkEs. 


don, pluck up, level, or deſtroy any turnpike 
gate, or any poſts, rails, wall, or other fence 
thereto belonging ; or any chain, bar, or fence, 
of any kind whatſoever, for up or erected by act 
of parliament, to prevent paſſengers paſſing 
zithoyt paying toll, is FELONY without clergy. 


to the party, and a fine of ten pounds to the 


Bur 


2. SLAUGHTERING HoRsEs. By 26. Geo. 3. . Hawk. P. c. 
c. 71. no perſon ſhall ule any place for flaughter- 187. 


3 S1nkK1NG SHiPs. By 22. & 23. Car. 2. c. 11, 1. Hawk P. C. 
+ Geo. 1. c. 12. and 11. Geo. 1. c. 29. if anyp% P. L. 75. 


By I, Geo. 2. 1. Hawk. P. C. 
f. 19. and 8. Geo. 2. c. 20. to break down, cut 


Aw AL As © 2 pw 
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I. Hawk. P. C. 
1 94+ 


Bur by 13. Geo. 3. c. 84. ſ. 42. to commit any 
of the offences aforeſaid, or to deſtroy any crane, 
or machine, or engine, erected on any turnpike 
road by authority of parliament for weighing 
Carriages, is TRANSPORTATION for ſeven years, or 
ar; ico at the diſcretion of the court, 


5. LEvyixc DYxEs. By 13. Ede. 1. c. 46, 
to overthrow a hedge or dyke in the night-time, 
ſubjects the offender by 3. & 4. Ed. 6. c. b. to 
treble damages, &c. 


By 6. Geo. 1. C. 16. to break down, throw down, 
level, or deſtroy, any hedges, gates, poſts, ityles, 
railing, walls, fences, dykes, — banks, or 
other incloſures of woods, parks, coppices, or 
plantations, incurs by 6. Geo. 1. c. 48. three 
months „ eee and whipping, with remedy 


and ſatisfaction according to 13. Edw. 1. c. 46. 


By 16 Geo. 3. c. 3o. to deſtroy the palcings or 
incloſure of any park or place where deer are 
kept, is 3ol. for the firſt offence, and for the 
ſecond, TRANSPORTATION for ſever years. 


By g. Geo. 3. Cc. 29. ſ. 3. to deſtroy or damage 
any fence for dividing or incloſing any common, 
walte, or other lands or grounds, divided by 
authority of parliament, is FELONY. 


6. DaMacixG BrIDGEs. By 9. Geo. 1. c. 29. 
{. 6. to damage or deſtroy Weſftminfter-bridge, or 
any part thereof, is FELONY without clergy, —And 
the ſame is enacted by 31. Geo. 2. c. 10. ſ. 6. re- 
ſpecting London- bridge. And by 12. Geo. 1. c. 36. 
1 3. reſpecting Fulham-bridge. But by 20. Geo. 2. 
C. 22. the diſtinction of Walton-bridge ; by 23. Geb. 2. 
c. 37. of Hampton-court-bridge ; by 24. Geo. 2. 


C. 36. of Ribble- bridge; by 28. Geo. 2. c. 4 5* of 


Sandzwich-bridge ; by 29. Geo. 2. c. 86. of Black- 
friars-bridge ; by 29. Geo. 2. c 73. of Urſe-! ridge ; 
by 30. Geo. 2. C. 59. of Feremiab's ferry ; by 

| 30. Geo. 2. 
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35. Ceb. 2» C+ 63+ and 31. Geo. 2. c· 48. of Old Brent- | 
frd-bridge, and by 31. Geo. 2. c. 59· of Trent-bridge, 

xs made fingle felony, and within the benefit of 


clergy+ 


7. CutTiNG POWDIKE. By 22. Hen 8. c. 11. . Hank. P. C. 
petyerſely and maliciouſly to cut down or deſtroy * al 
he powdike in the fens of Norfolk and Ely, is 344. 
FELONY» . 

8. Or EN ING SLUICES. . By 1. Geo. 1. c. 19. Hawk. P. C. 
and 8. Geo. 2. c. 20. to pull down, pluck up, level, 
or deſtroy, any lock, ſluice, flood-gate, or other 
works, on any river made navigable by authority 
of parliament, is FELONY without clergy. 


By 8. Geo. 2. c. 20. to pull up any flood-gate 
fixed in any wear or lock, in or upon any 
navigable river, for preſerving the navigation 
thereof, 1s puniſhable by one month's hard labour 
in the foul: of correction, and the hundred liable 
to a penalty of twenty pounds. 


By 10. Geo. 2. to remove and carry away any 
piles, chalk, or other materials, driven into the 
ground, or uſed for ſecuring any marſh, or ſea- 
walls, or banks, to prevent the lands from being 
overflowed, incurs a penalty of twenty pounds. 


By 6. Geo. 2. c. 37. to break down the banks 
of any river, or any ſea bank, whereby the lands 
are overflowed os, damaged, is FELONY without 
tlergy. 


By 27. Geo. 2. c. 19. to deſtroy any erection 
made for the purpoſe of benefiting the Bedford- 
Level, is FELONY Without clergy. 


Bur by the 4. Geo. 3. c. 12. ſ. 5. which recites, 
that the laws in being were not ſufficient to pre- 
vent theſe miſchiefs, it is enacted, that whoever 
ſhall wilfully and maliciouſly damage or deſtroy 


any 


4: Bl. Com. 


242» 


1. Hawk NEE. 


238. 


See Ficlding's 
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any banks, flood-gates, fluices, or other works, 
or ſhall open or draw up any flood-gate, or do 
any other wilful hurt or miſchief to any naviga- 
tion erected by authority of parliament, ſo as to 
obſtruct or hinder the carrying on ſuch navigation, 
may be tranſported for {even years. 


9. Moss Too ISG. By 13. & 14. Car. 2. 
c. 22. and 18. Car. 2. c. 3. great, known. and 
notorious thieves and ſpozl-takers, in Northumber. 
land and Cumberland, for theft done within the 
ſame, are declared guilty of FELOKY ruithout 
clergy.— But diſcretion is given to Juſtices of 
allile to TRANSPORT them for life. 


10. CuTTiING GARMENTS. By 6. Geo. 1. c. 23. 
ſ. 11. if any perſon ſhall wilfully and malicioutly 


Penal Law, p. Aſſault any perſon in the public ſtreets or high- 


147. 


ways, with an intent to tear, ſpoil, cut, burn or 
defics, and ſhall tear, ſpoil, cut, burn or deface 
the garments or clothes of ſuch perſon, he ſhall 
be guilty of FELONY, and be — for ſeven 
years (a). 


1-Hawk.P.C. 11. Spo1L1NG Hop Bixps. By 6. Geo. 2. c. 37. 


238. 


1. Hewk. F. C. 


238. 


ſ. 6. to cut any hop binds growing on poles, 
in any plantation of hops, is TEL oN V without clergy. 


12. DEMOLTSHINGMIXE ENGINES. By 9. Geo. g. 
c. 29. to deſtroy or damage any engine for draw- 


ing coals from coal mines, or for drawing water 


from any mine of coal, lead, tin, copper, ot 
other mineral; or any bridge, waggon-way, of 


(a) Renwick Williams, the ſup- gown, and ſeveral petticoats, and 
poſed MONSTER, was tried on madea wound near four inches deep 
this ſtatute before Mg. ICs TIcE and fix long, juſt below the hip 


| BULLER, at the Old Bailey in bone The jury found, that in 


May Seſſions 1790, for cutting the carrying this intention again ber 
garments of Sophia Porter. It ey fo into execution, he had alſe 
appeared very clearly that his in- an intention to cut her garments 3 
tention was to injure her perſon, but it was reſerved for the Judges 
and he in fact, with ſome ſharp to decide, whether this caſe was 
inſtrument, cut through her Gull within the meaning of the act. 
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tranſportation for ſeven years. 


13. InjurIx6 Looms. By 4. Geo. 3. c. 37. "Hawk F. C. 
16. and 22. Geo. 3. c. 40. to break or enter with 
force into any houſe, ſhop, or place, with intent 
o cut or deſtroy any linen yarn, linen cloth, ſerge, 


or other woollen goods, velvet, wrought filk, or 
other filk manufacture; cotton, callico, or other 
cotton or linen manufacture ; or any the tools, 
mplements, or utenſils uſed in manufacturing the 
ame, is FELONY T0it-out clergy. 


14. BREAKING GRANARIES. By 11.Geo. 2. c. 22. 1. Hawk PC. 
o beat or wound any perſon, with intent to deter“ 


or hinder him from purchaſing any corn at market; 
or to {top or ſeize any waggon or carriage loaded 
wth meal or grain, is puniſhable by three months 


mpriſonment for the firſt offence, and for the 


kcond, FELONY vithout clergy. 


By 11. Geo. 2. c. 22. ſ. 2. maliciouſly to deſtroy 
ay ſtorehouſe or granary, ſhip or barge, &c. where 
corn ſhall be kept in order to be exported, or to 
ater ſuch place and carry. away any corn, flour, 
meal or grain therefrom, is FELONY Tithout 


e D 


15. FoxcerRy, or the crimen fu, is “ the 2. Ilaxk. P. C. 
* fraudulent making or altering of a writing, to 3%, 
the prejudice of another man's right;“ for Co. P. C. 169- 
which, by the Common Law, the offender may Fulton, 46. 


ler fine, impriſonment, and pillory, By 5. Eliz. 
. 14. to forge, make, or knowingly to publiſh, 
r give in evidence, any forged deed, court- 
l, or will, with intent to affect the right of real 
property, either freehold or copyhold, is puniſhed 
a forfeiture to the party grieved of double 
tolts and damages; by ſtanding on the pillory, 
ad having both his ears cut off, and his noſtrils 
lit and ſeared ; by forfeiture to the crown of the 
rohits of his lands; and by perpetual impriſon- 

ment, 


runk, belonging to the ſame, is FELONY, and 


- 
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ment, For any forgery relating to a term of 
years or aniuily, bond, obligation, acrquittance, releaſe, 
or diſcharge of any per ſonal debt or demand, the ſame 
fortciture is given to the party grieved; and on 


the offender is inflicted the pillory, lots of one of 


his ears, and halt-a-ycar's impriſonment. The 
ſecond offence in both cales is FELONY ©«9itbyut 


clergy. 


r. Hawk. P C. By 2. Geo. 2. Co 25. and the 7 Geo. 2. C. 22. 


4 


Whoever ſhall falſely make, forge, or coun. 
* terfeit, or ſhall cauſe or procure t@ be falſely 
% made, forged, or counterfeited, or thall wil. 
** fully act or aſſiſt in falſely making, forging, or 
« counterfciting, any deed, will, teſtament, bond, 
*© writing obligatory, bill of exchange, promiſſo- 
* ry note for the payment of money, indorle- 
ment or aſſignment of any bill of exchange or 
«« promitlory note for the payment of money; or 
«© any acquittance or receipt, either for money or 
goods; or any acceptance of any bill of ex- 
change; or the number or principal ſum of any 
* accountable receipt, for any note, bill, or other 
* ſecurity for the payment of money; or any 
* warrant or order for payment of money or deli- 
very of goods, with intention to detraud any 
« p-rjon whatſoever ; and by 31. Geo. 2. c. 22. 
78. and 18. Geo. 3. c. 18. with intent to 
& defraud any corporation whatſoever; or ſhall 
* with the like intent knowingly utter or publiſh 
& the fame as true, he ſhall suFFPER DEATH 
& without ergy (a). 


(a) Beſides theſe general acts, a 
multitude of others have infiicied 
capital puniſhment on the torging 
of BANK NoTES, Bank BILLs, 
the. . & . . e. 30. 
. 6. 11; Ged. 1. e. 9. 1. 
Geo. 1. c. 32. is. Geo. 2. c. 13. 
13. Geo. 3. c. 79. EXCHEQUER 
BiLLs, 9. Geo. I. c. 12. 25. 
Geo. 3. c. 2. STAMPS, $. Will. 
& Mary, c. 21. to 30. Geo, 3. 
c. 17. SOUTH SEA Boxbs, 

. Ann. c. 37. 8. Geo. 1. c. 22. 

OTTERY O&ADERS, 25. Geo. 3. 


c.57. the SEAL of the Lox Don and 
EXCHANGE ASSURANCES, 6.Geo, 
1. e. 18. 16. Geo. 2. e. 37. 
MEDITERRANEAKPASSES,4.CGto, 
2. c. 18. MARRIAGE RECG15- 
TERS, 26. Geo. 2. c. 33. SEA- 
MENS T1CKETS, 9. Geo. 3. c. 30- 
TRANSFERS OF STOCK, 31. Geo. a. 
c. 22. 4. Geo. 3. c. 25. all of 
which are collected and arranged in 
the firſt volume of the ſixth edition 
of HawKixs's PLEAS OF THE 
CROWN, p. 204. to 213. 
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By 13. Geo. 3. c. 79. to make or uſe, or have 
in one's cuſtody or poſſeſſion, any frame, mould, 
or inſtrument for the making of paper with the 
words BANK oF ENGLAND viſible in the ſub- 
ſtance of the paper, or to make or aſſiſt in mak- 
ing any ſuch paper, is FELONY ze!thout clergy. 


Br 13. Geo. 3. c. 79. ſ. 2. to engrave in 


mezzotinto upon any plate any promiſſory note, 
Y P y , 


bill, &c. containing the words BANK or Enc- 
LanD, or BANK Posr BILL, or any words ex- 
preſſing the ſum or amount in whole letters or 
figures on a black ground, or to have any plate 
in one's cuſtody for ſuch purpoſe, ſhall be puniſh- 
ed with fix months impriſonment. 


By 11. Geo. 1. c. 9. ſ. 6. to eraſe any Bank of s. Strange. 18. 
England note, or alter the ſame, or any indorſe-7 a _ 
ment thereon, or to tender ſuch altered or eraſed 1. Hawk. P. C. 


note in payment, is FELONY 


, 


By 31. Geo. 2. c. 10. f. 24. to perſonate the sr. 481.671. 


name or character of any perſon entitled to wages 
or prize- money for ſervices on board a King's 


ſhip, or the executor or adminiſtrator of ſuch 219! 233. 
1. Vezey, 119. 


perſon, in order to receive any of the monies ſo 


due to ſuch perſon; or to forge any letter of 1. Hawk. P. c. 
attorney, bill, ticket, certificate, aſſignment, = 


laſt-will, or any other power or authority whatſo- 
ever, ia order to receive the monies due to ſuch 
_ for the ſervices aforeſaid; or to take a 
alſe oath to obtain the probate of any will, or 
letters of adminiſtration, in order to receive ſuch 
monies, or to procure ſuch offence to be com- 
mitted, is FELONY without clergy. 


By 31. Geo. 2. c. 22. ſ. 77. to forge any letter SeeParrvCaſd 
F | a , alley, 
of attorney to transfer ſtock, or to receive any 7 nu. 


dividend thereon; or to forge the name of any fon 4789. 


proprietor, and demand by virtue thereof to 
receive any ſtock or dividend ; or to perſonate any 


proprietor of ſtock, and thereby endeavour to 
h receive 


a> —— — — — 2 — — * 


— — —— e 2 — 


Forging 
frauky. 


2-Hawk.P.C. 1. ARREST is the apprehending or reſtraining 


made, 1ſt, By warrant; a2dly, By an officer 
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receive the money of ſuch proprietor, as if ſuch 
offender were the true and [awful owner thereof; 
or to procure or aid the commiſſion of any of the 
ſaid offences, is FELONY without clergy. 


By 4. Geo. 3. c. 24. ſ. 8. to counterfeit the 
hand-writing of any perſon whatſoever, in the 
ſuperſcription of any letter or packet to be ſent by 
the poſt, is TRANSPORTATION for ſeven years. 


HAVING defcribed, in as ample a manner 23 
the limits of our volume would admit, the ſeveral 
crimes and miſdemeanors of which offenders may 
be guilty, we ſhall proceed to give a ſummary 
account of the manner by which they are brought 


to juſtice, and made to undergo the fentence of 
the Law. 


one's perſon, in order to be forthcoming to anſwer 
an alledged or ſuppoſed crime. Arreſts may be pe 
c 


without a warrant ; 3dly, By a private perſon WM ex 
without a warrant ; and, àthly, By hue and cry— WW th 
FIRST, A warrant is a precept, under the hand th 
and ſeal of ſome magiſtrate, iſſued on ſome charge IM bi 
made upon oath, ſetting forth the time and place WW ga 
of making it, and the cauſe for which it is made, Wl pr 
to bring an offender before a magiſtrate, for the W A 
purpoſe of examining into the truth of the charge. ha 
A juſtice of the peace may iſſue a warrant to il ex 
apprehend a perſon accuſed of felony, or any pl: 
other offence ; and, if properly penned, will, by Wl . 
24. Geo. 2. c. 44. indemnity the officer who executes I th 
it. Formerly there ought to have been a freſh I pr 
warrant for every county; but the practice of I 11 
backing warrants had long prevailed without law, W m 
and was at laſt authoriſed by the 23. Geo. 2. c. 26- WW pt 
and 24. Geo. 2. c. 55.—SEcoxDLY, A juſtice of WW iu 
peace, or a conſtable, may apprehend a perſon for I tc 
felony or breach of the peace in his own er. cc 
Wichous 


THE LAWS OF ENGLAND. 467 


without warrant. The ſheriff and coroner may 
apprehend any perſon within the county without a 
warrant, Watchmen may apprehend all offenders, 
particularly night-walkers, and commit them to 
cuſtody till morning.—TarirzDLyY, Any private 
perſon that is preſent when a felony is committed 
is bound, on pain of fine and impriſonment, to 
arreſt the offender. —FovrTHLY, By the 3. Ed. 1. 
c. 9. 4. Edw. 1. Co 13. Edo. 1. c. 1. & 4. 
27. Eliz. c. 13. and 8. Geo. 2. c. 16. the conſtable, 
on information given him, according to the di- 
rect ions of thoſe ſtatutes, is bound to make HR 
AND CRY. 


2. COMMITMENT AND Bart. When a delin- 2. Hawk. P. C. 


quent is arreſted he muſt be carried before a magiſ- , 79. 
2. Hale, 120. 


trate, where he muſt be either bailed or committed, Dalton, 114. 
unleſs it manifeſtly appear that he 1s not guilty of , Burn's Juſts 
the crime laid to his * in which cole only it s. 

is lawful to diſcharge him without bail, —By 2. & 3. 
Phil. & Mary, c. 10. every jvſtice, before whom any 
3 ſhall be brought for manſlaughter or for 
elony, or for ſuſpicion thereof, ſhall take the 
examination of ſuch priſoner, and information of 
them that bring him of the fact and circumſtances 
thereof, and ſhall put the ſame into writing, and 
bind over the witnefles to appear at the next general 
gaol delivery; and if the charge be made out, the 
priſoner muſt be committed or admitted to bail.— 
A CoMMITMENT muſt be in writing, under the 
hand and ſeal of the perſon by whom it is made, 
expreſſing his office or authority, the time and 
place at which it is made, and be directed to the 
gaoler. But though the charge be made out, if 
the offence be bailable, the E muſt admit the 
priſoner to bail. No juſtice of the peace can bail, 
iſt, Upon an accuſation of treaſon: nor, 2dly, Of 
murder: nor, 3dly, In cafe of manſlaughter, if the 
priſoner be clearly the ſlayer, and not barely 
ſuſpected to be fo, or if any indictment be 
tound againſt him : nor, 4. Such as, being 


committed for felony, have broken priſon ; 
Hh 2 becaule 


7 n D 
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becauſe it not only carries a preſumption of gyile, 
but is alſo ſuperadding one felony to another ; 
5. Perſons outlawed : 6. Such as have abjured 
the realm: 7. Approvers, of whom we have 
ſpoken in the preceding part of this work, and 
perſons by them accuſed : 8. Perfons taken in 
the mainour, or in the act of felony : 9. Perſons 
Charged with arſon: 10 Excommunicated perſons, 
taken by writ de excommunicato capiendo : all which 
are clearly not admiſſible to bail by the juſtices, 
Others are of a dubious nature; as, 11. Thieves 
openly defamed and known : 12. Perſons charged 
with other felonies, or manifeſt and enormous 
offences, not being of good fame: and, 13. Ac- 


ceſſaries to felony, who labour under the ſame be 
want of reputation. Theſe ſeem to be in the Wl ra 
diſcretion of the juſtices, whether bailable me 
or not, The laſt claſs are ſuch as muſt be bailed (ec 


upon offering ſufficient ſurety ; as, 14. Perſons of ar 
good fame charged with a bare ſuſpicion of man- 
ſlaughter, or ather inferior homicide : 15. Such 


2, Iaſt. 119. Perſons being charged with petit larceny, or any m 
Latch.12- felony not before ſpecified: or, 16. with being ſt: 
| 90 tne acceſſary to any felony. Laſtly, it is agreed that j 
1. Comyn's the court of King's Bench (or any Judge thereof in FI 
2 3. the time of the vacation), may bail for any crime th 
Salk. og. Whatſoever, be it treaſon (a), murder (), or any if 
Stra- 911- other offence, according to the circumſtance ot tr 
BC the caſe. | A 
18. 497» : 
| THz next ſtep towards the puniſhment of offen- b 
| ders is their proſecution ; and this is generally by, Ir 
| Wood's Inft, 3. INDICTMENT, from EY. ,, tO accuſe, is 4 
1 EY bill or accuſation drawn up in writing, at the ſuit K 
Weſt's Symb. Of the King, for ſome offence either criminal or Q 
3. pl. 61. | 


Bacon, 9. (a) In the reign of Queen (% In omnibas placitis de felonia 
Key. 8. Elizabeth it was the unanimous ſclet accuſatus per plegios dimittt, 
4- Bl. Com. opinion of the Judges, that no preterquam in placito de bomicidis. 
299+ court could bail upon a commit (Glanv. J. 14. c. 1.) Sciendu 
ment for a charge of high trea- tamen quod in hoc placito nn 
ton by any of the Queen's privy folet accuſatus per plegios dimiltiy 
council. (1. Anderf: 298.) niſi ex regie poiejlatis beneficia. 

. (Lid. c. 3. ). 
penal, 


' 
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guil, penal, and preferred to a 6RAND jury of twelve 
ther: men or more, upon their oaths, and found by 


jured mem to be true. But when ſuch accuſation is . 
bave WI found by a grand jury without any bill hrought 

and before them, it is called A PRESENTMENT : and 2,Hawk.P.C. 

en in WF where it is found by jurors returned to enquire of 341... 


rſons that particular offence only, it is called AN Ix- Lamb. bk. 4. 
ſons, istriox. Indictment muſt have preciſe and cb. 3. 


hich ſufficient certainty. By 1. Hen. 5. c. 5. they mult 
tices, ſet forth the chriſtian name, firname, and addition 
1eves of the {tate and degree, myſtery, town or place, 
rged and the county of the offender. The day and 
mous townſhip alſo, in which the fact was committed. 
Ac- muſt be named. The offence itſelf, alſo, muſt 
lame be ſet forth with clearneſs and certainty ; and the 
| the ralue of the thing which is the tubje& or inſtru- 
lable ment of the offence, muſt ſometimes be expreſ- 
atled ſed (a). When the indictment is found againſt 
ns of an offender, the proſecutor 1s entitled to, 
nan- 
Such 4. PrRocess. The proper proceſs on an indict- 4. Bl. Com. 
any ment for any petty miſdemeanor, or on a penal 
eing ſtatute, is a venire facias, which is in the nature of 
that a ſummons, and upon default of appearance a 
ot in diſtreſs in fine ſhall iſſue. But if the ſheriff return, 
IMC that the defendant has no lands, then a capias ſhall 
any iſſue to take his body. But on indictment for 
e ot treaſon or felony, a capias is the firſt proceſs.— 
And now in the caſe of miſdemeanors, it is the 
uſual practice, on a certificate of an indictment 
fen being found, for any Judge to award a capias 
by, immediately, in order to bring in the defendant. 


is 2 
ſuit 
1 or 


(a) Beſides the mode of pro- are thoſe which are filed by the 
cexding by INDICTMENT, there Attorney General; and the third, 
are, according to the nature of the ſuch as, under the ſtatutes of 
ſubject, modes of proceeding by the 4, & 5. Will. & Mary, c. 18. 


INFORMATION. Informations and 9. Ann. c. 20. may, by leave 
elonia ' are of three ſorts, Viz. qui tam, or of the court, be filed in particu» 
mittt, ex officio, or by the Mafter of the lar cafes by TUE MASTER.— 
cidis. Crown Office : the firſt is grounded There are alſo proceedings in 
num on penal ſtatutes, where the party nature of APPKALS, but they 

nen demands ſomething, as well for are too obſolete to be treated of. 
mitii, tat Liug as himſelf; the ſecond 
ici. Hh 3 5. ARRAIGN» 


ral, 


— 
—— — — — — 
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2. Hale, 216- 5. ARRAIGNMENT.. To arraign is nothing 
1 more than to call the priſoner to the bar of the 
436. court, to anſwer the matter charged upon him by 
| the indictment. By 37. Edw. 3. c. 15. every 
arraignment muſt be in Engliſh, and the priſoner 
ought to be uſed with all the humanity and 


gentleneſs which is conſiſtent with his ſituation. 


. Tnz priſoner, upon his arraignment, may 
either confeſs, flaud mute, or plead 10 iſſue. 


pre 6. ACoxpxssiox is either expreſs or implied. 
Staand.P.C. An expreſs confeſſion is where a perſon directly 


142. confeſſes the crime with which he 1s charged; 
Fc . i, Which is the higheſt conviction that can be, and 


2. Jones, 156. may be received, eee its repugnancy, 
after the plea of not guilty recorded. An implied 
confeſſion is where a defendant, in a caſe not 
capital, does not directly own himſelf guilty, but 
in a manner admits it, by yielding to the King's 
mercy, and defiring to ſubmit to a ſmall fine. 


. Hawk. P. C. 7. STANDING Murg. A priſoner is ſaid to 
ch. 30. ſtand mute when, being arraigned for treaſon or 
felony, he either makes no anſwer at all, or 
anſwers foreign to the purpoſe, or, having plead- 
ed not guilty, refuſcs to put himſelf upon the 
country. It he make no anſwer at all, a jury is 
to be returned //tauter, to try whether he ſtands 


mute of malice, or by the viſitation of God ; and 
if it be found of malice, it ſhall by the 12. Geo. 3. 


c. 20. in cafes of felony and piracy, amount to a 
conviction ; but if he be found mute ex vi/ſitatione 
Dei, the court ſhall proceed 1n the trial, and ex- 
n amine all points as if he had pleaded not guilty ; 
(e) Cafes in and if found guilty, he may be tranſported (a); but 
Crown Tau, whether judgment of death can be given againſt 
294 A 8 1 . . 
(b) «. Hate, ſuch priſoner, is a point yet undetermined (6). 
317. If he anſwer foreign to the purpoſe, or re- 
fuſe to put himſelf upon his trial, if the plea 
is found againit him, it ſhall amount to a con- 
(c) 2. Hawk, viction (c). | 
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8. PLEA AND IssuE. A plea is the defenſive 
matter alledged by a priſoner on his arraignment ; 
and it may be either,—1. To the juriſdiction: 
2. A demurrer:; 3. A plea in abatement: 4. A 
ſpecial plea in bar: or, 5. The general iſſue. 


g9- APLEA TO THE JURISDICTION is when an 
indictment 1s taken before a court that has no 
cognizance of the offence; as if a man be in- 
dicted for a rape at the ſheriff's tourn. 


10. A DEMURRER is when the fact, as alledged, 
is allowed to be true, but it is inſiſted that it is no 
crime; but as the ſame advantage may be taken 
on the plea of not guilty, or in arreſt of judg- 
ment, demurrers are ſeldom taken. 


11. A PLEA IN ABATEMENT is principally for 
a miſnomer, or wrong name, or a falſe addition of 
the priſoner; as if James Allen, Gentleman, be in- 
dicted by the name of John Allen, Eſquire, it may 
be pleaded that his name is James and not Jobn, 
and that he is a gentleman, and not an eſquire; 
and if either fact be found by a jury, the indict- 
ment ſhall abate. 


12. A SPECIAL PLEA IR BAR gives a reaſon 
why the priſoner ſhould not anſwer at all, and is 
of four kinds :—1, Autrefois acquit: 2. Autrefois 
convict: 3. Autrefois attaint ; 4. A pardon, 


13. AuTREFO01S ACQP1T, or a former acquittal, 4. Bl. Com. 
is grounded on this univerſal maxim of the Com- 2-Hawk. P. C. 
mon Law of England, That no man is to be brought into 524- 
jeopardy of his life more than once for the ſame offence _ * 
and therefore where a man is once found no? guilty 4. Co. 4. 
on an indictment, free from error, and well com- 8 8 
menced before any court which hath juriſdiction of C. Lic, 128. 
the cauſe, he may, by the Common Law, in all 
caſes whatſoever, plead ſuch acguitlal in bar of any 
ſubſequent indictment for the ſame crime. 
Hh 4 14. AUTRE» 


-- 
— 


„ 


4. Pl. com. 15. AurRETOISs ATTAINT, or a former attain- 
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2-Hawk.P.C. 14. AUTREFO1S Coxvicr is a plea depending 
4. Co. 39. on the ſame principle as the former: thus, a 
2. Leon. 83- Conviction of manſlaughter is a good bar to an in- 
Crowp, 113: gj&ment of murder for the ſame fact; but a con- 
Een . viction of one felony cannot be pleaded in bar of 
Cro. Car. 147- another; and by 8. Eliz. c. 4. and 18. Eliz. c. ). 
a perſon admitted to his clergy for any felony 
ſhall not, in reſpect thereof, bar a ſubſequent 
roſecution for another felony not within the 
— of clergy. 


31 


2 ile, 281. der, may be pleaded in bar, whether it be for the 
Staund. 107. ſame felony or any other; becauſe the party being 
* 100. dead in law by the firſt attainder, and having 
Co. P. © nous forfeited all that he can forfeit, it is as abſurd to 
a. Hauk. P. C. attaint him a ſecond time as to kill one that is dead: 
99% but where this reaſon fails; as where the firſt attain- 
der is reverſed for error, or pardoned ; or where 

the attainder is for felony, and the proſecution 

high treaſon, or where the attainder is for one 

felony, and the party is indicted for another, to- 

gether with acceſſaries; the plea of autrefois 

attaint cannot he pleaded; nor, indeed, in any 

caſe but where the ſecond trial would be quite 
ſuperfluous: and theretore it cannot be pleaded to 

a perſonal action, for a perſon attainted is as 

hable to anſwer a perſonal action as if he had 

never been attainted, 

. N. Com. 16. PARDON may alſo be pleaded in bar, 
3 Hauk. P. C. Whether it be granted generally under an act of 
561. parliament, or particularly to the perſon who 
.-— ma pleads it; but it muſt be pleaded, for the court 
> i.Rep-456: cannot ex efacio take notice of it. Neither the ſign 
ro. ens, manual, nor article of ſurrender, importing a par- 
i Rep. 5s. don, can be pleaded in bar; for a pardon mutt be 
under the great ſeal. A pardon, allowed before 
ſentence, ſtops the judgment, and of courſe pre- 
vents the attainder and corruption of blood, 
which nothing but an act of parliament ay re: 
| | (tore, 
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tore. But if none of theſe yet be pleaded, or 
te over-ruled by judgment of reſpondeat ouſter, the 
priſoner muſt then rely upon, 


'17. Tye GENERAL IssvE, or plea of not guilty, ,. Rl. Com, 

upon which plea alone the priſoner can receive his 332· 
final judgment of death. To the plea of not 
guilty the clerk of aſſize, or clerk of the arraigns, 
joins iſſue vivd voce on the part of the crown, and 
the priſoner 1s aiked how he will be tried; for 
antiently he might chuſe the ordeal, the corſued by 
battle, or by Jury per patriam. To this he 
generally anſwers, ** By God and the country;”” and 
the clerk replies, God ſend thee a good deliverance.” 
If a priſoner refuſe to put himſelf upon the in- 
queſt in the uſual form, the indictment is taken 
pro cor7eſſo ; if for treaſon, by the Common Law; 
if for felony or piracy, by the 12. Geo. 3. c. 30.3 
but if the iſſue be regularly joined, the immediate 
conſequence 15, 


18, Tuz TRIAT. The trial of a peer of the 4. Bl. Com, 
realm mult be per pares, or by his peers. 1. The * , Inſt. 
peers need not all agree in their verdict, but the 634. 
greater number, conſiſting of elbe at leaſt, will Co. Lit. 156, 
conclude and bind the minority. 2. The trial 2158. 4, 
may be in any county in Eugland. 3. The peers Co. P. C. 28. 
are not ſWorn upon their trial, but give their & I*: 23. 
judgment upon their honour, ſeriatim, beginning Stauud. P. C. 
with the youngeſt peer. 4. The priſoner cannot bk. 3. and ſee 
challenge any of his peers. 5. They give r- W 
their verdict in the abſence of the priſoner. 

b. In caſe of high treaſon, all the judgment is 

vfually pardoned except the beheading. 7. In 

the caſe of murder, the judgment muſt be ac- 

cording to the proviſion of the 25. Geo. 2. c. . (a). (a) By all the 
g. If the day appointed for execution ſhould Jueges in the 
lapſe before execution done, a new time may be gie Earl 
appointed by the High Court of Parliament before potter, 139. 
which ſuch peer ſhall have been attainted, or by the 

court of King's Bench, it the Parliament be not then 


fitting 
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Ear! Ferrers fitting (5). THE TRIAL by jury, or the country, he 


— robber, per patriam, is that trial by the peers of every Englijt- {wo 
; man, which is ſecured to him by the crtay 

(«) 9. Hen. 3- CHARTER (a). When, therefore, a priſoner on his 2 

E- 29. arraignment has pleaded not guilty, and put part 

himſelf on his country, the ſheriff muſt return priz 


a jury, who are ſworn well and truly to try the 
matter according to the evidence, and to give a 


true verdift thereon; but if any queſtion of (. 
law ſhould ariſe, the priſoner may have counſe! agal 
aſſigned, and in ſome cafes a copy of the indict. . 
ment, ( 
dy t 
19. Tus Jury. The ſheriff of the county muſt indi 
return a panel of jurors, liberos et legales homines de port 
vicineto; that is, frediolders without juſt excep- 


tion, and of the viſue or neighbourhood. For 
this purpoſe, if the proceedings be in the King's (3 


Bench, a venire facias iſſues to the ſheriff, as in end 
civil caſes ; and the trial of a miſdemeanor is had at E 
nifi prius, unleſs a trial at bar be applied for and tell 
allowed; and in every capital offence the trial bel 
6. Mad, 247. muſt be at bar, unleſs the Attorney- general con- ame 
ſents to the granting a 1 privs. But if the pro- ad 
ceedings be before a court of oyer and terminer 2 
and gaol delivery, the Juſtices direct a general 1 
precept to the ſheriff, who returns forty-eight jurors cla 
to try all Along during the ſeſſion. The jurors are 
to be ſworn as they appear, to the number ot (4 
twelve, unleſs they are challenged. Challenges overt 
may be made, as in civil caſes, to the whole array, mot! 
or to the ſeparate polls, either propter Honoris re- lind 
ſpectum, propter defectum, propter aſfectum, or propter 
delichum. Theſe are ſtyled enALLENGESs for canſe, 7 
and may be made without ſtint; but the priſoner is e 
alſo entitled to peremptory challenges, without al- a di 
ligning any cauſe, which in treafon may be to the wide 
number of thirty-five, and in felony to fre. 1 
This privilege of challenging peremptorily can- * 
not be exerciſed on the part of the King, and he uiges 


muſt wait until the panel be gone through before 
N ; ny 
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he can aſſign his cauſe. When the jury are 


Y, ” - 
& ſworn, the next ſtage is to adduce 
\T | ' 
19 20. TRR ExI DEN E. Evidence, fo far as it more 
ut particularly concerns criminal caſes, may be com- 
rn prized under the following leading points: 
ne 
4 . 1 . . | 
of (1.) In caſes of life, no evidence is to be given 4 St. Tr. 2774 
F againſt a priſoner but in his preſence. 
78 Pe” 
(2.) Trar no bill of exception, which is given r. St. T. oft. 
by the ſtatute Wet. 2. c. 3. is grantable on any 1. Sid. 85. 
it indict ment of treaſon or felony, or, as ſome Re- .. 9 
de Wl porters ſay, in any criminal cafes whatever. Kely, t5. 
p- ; 2. Hawk. 602. 
or 
ry (3.) Is all caſes of high treaſon, petit treaſon, 10. Mod. 244. 
* ad milpriſion of treaſon, by ſtatutes 1. Edw. 6. Hale's Sum- 


mary, 262. 


c. 12. and 5. & 6. Edz. 6. c. 11. two lawful wit- , St. Tr. 108. 
neſſes are required to convict a priſoner, unleſs 144. 

he ſhall willingly and without violence confeſs the fe. -=_ 
ame; and by 7. Vill. 3. c. 3. the confeſſion of 4. Bl. Com. 

the priſoner ſhall not countervail the neceſſity of 357- 

wo witneſſes, unleſs ſuch confeſſion be made in“ os 
open court. But this does not extend to treaſons 


relating to the coin. 


(4.) Tuxsk two witneſſes muſt be to the ſame Ray. 407. 
overt act, or one witneſs to one overt act, and *: Wil. * 
mother witneſs to another overt act, of the ſame c. 3. f. Ag 


und of treaſon. 


(5. Tux confeſſion of the priſoner, whether Hale's Sum- 
aken before the magiſtrate on his examination, or mary, 102. 
n diſcourſe with private perſons, may be given in Kdt. ng _ 
eridence againſt the party confeſſing, but not 5. Mod. 264. 
222inſt others, except the confeſſion was undu- * Hawk: 604, 
ir obtained, under threats of puniſhment or pro- 
nſes of favour ; but wherever a man's confeſſion 
is 
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is made uſe of againſt him, it muſt be taken all 
together, and not by parcels, 


CofezinCrown (6.) ALL acts and facts done, although in con. 


Law, 249- | 
> Hark 604, ſequence of a confeſſion unduly obtained, may be 


in notis. given in evidence, although the confeſſion itſelf 
cannot, 
Kely. 6s. (7-) Tux depoſition of an informer, taken upon 


x. Lev. 130. oath, and ſubſcribed by him before a magiſtrate, 
bn Re in the preſence of the priſoner, may be given in 
Ero. Eliz.gor. evidence at the trial, if it be made out by oath 
8 to the ſatisfaction of the court, that ſuch intormer 
2. Hale, oh. is dead, or unable to travel, or kept out of the 


Foſter, 337. riſoner's procurement. 
2. Hawk, 605. wy by the P 6 P 


Bull. N. P. 2 39. g b 
2. 5t. Tr. 329 · (8.) HEARsAY evidence is not admiſſible, either 
* for or againſt a priſoner, not only becauſe it is 


. Hale. 285. | 
2 — not upon oath, but alſo becauſe the other ſide 


hath no opportunity of a croſs- examination; but 
what the priſoner may have been heard to ſay, 
may be given in evidence againſt him, but not for 
him; he may, however, croſs- examine the witneſ- 
ſes for the proſecution as to any thing which they 
may have heard him ſay relating to the fact he is 
charged with. But though hearlay be not allowed 
as direct evidence, yet it has been admitted in 
Bull. N. P. 254. COrroboration of a witneſs's teſtimony, to ſhew 
1. Mod. 263. that he affirmed the fame thing on other occaſions, 
and that he is {till conſtant to himſelf; or it may 
2-53 I-32 be made uſe of by way of inducement or illuſtra- 
| tion of what 1s properly evidence. But clearly 
1 it is not evidence in chief, and it ſeems doubtful 
Mich. 16. Geo. whether it is ſo in reply or not. 
3 


Bull. N. P. 968. (o.) Tux proſecutor, except in the caſe of 
barratry, cannot enter into the priſoner's charac- 
ter. unleſs the priſoner enable him ſo to do, by 
calling witneſſes in ſupport of it; and even then 
the proſecutor cannot examine to particular my 

the 


en all 
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the general character of the priſoner not being 
put in iſſue, but coming in collaterally. For the 
lame reaſon, if you would impeach the credit of 
z witneſs, you can only examine to his general 
character, and not to particular facts: every man is 
ſuppoſed capable of ſupporting the one, but it is 
not likely he ſhould be prepared to anſwer the 
other without notice; and unleſs his generat 
character and behaviour be in iſſue, he has no 
notice: but other witneſſes may be called to im- 
peach his credit reſpecting any matter relative to 
the iſſue; for whatever is material to the iſſue, 
each party muſt come prepared to ſupport or 
deny. 


(10.) APART never ſhall be permitted to pro- Buller's Nif 
duce general evidence to diſcredit his own wit- 194-295-256 
nefs ; but if a witneſs prove facts which make 
againſt the party who called him, yet the party 
may call other witnetles to prove that theſe facts 
were otherwiſe. 


(11.) CoMPAR180N of hands is no evidence of a La. Ray. 30. 
man's hand-writing in criminal caſes; but OOO 
papers found in the cuſtody of a priſoner may be 4. S. Tr. 440. 
read in evidence againſt him; otherwiſe they 447+ ,. 

© 6 4 6.St. Tr. 478. 
muſt be proved to be his hand-writing by perſons „ gre. 644. 


who have ſeen him write. 2. Hawk. 627. 
Bull.N.P.297 + 


(12.) Tar huſband and wife, being as one and the Go. Lit. 6. 
ſame perſon in affection and intereſt, can no more hg gg 
vive evidence for one another, in any caſe, than 3. Hale, 295. 
tor themſelves ; nor ſhall the one be admitted to Hun. 216. 
give evidence againſt the other. Vet ſome excep- 9 . 7 
tions have been allowed to this general rule, in 2. Hawk. 60& 


caſes of evident neceſſity. 


(13.) Tus Judge, or one of the jurors, in a xy, . 
criminal caſe, may be a witneſs, but he cannot :. Sid. 233, 
return again to try the cauſe. 

(14 Ax 


— 
— ——— — 
— > 


478 THE OBJECTS Or 


2. Hale, 30z- (14.) Axaccomplice in the crime charged againſt 

1 8 nd priſoner, may be a witneſs againſt Rim E for 

Crown Law, him; and it hath been determined, that the pri- 

1 119-159: ſoner may be convicted on the fingle unſupported 

fa teſtimony of ſuch a witneſs : but the court ſeldom 
calls an accomplice to give his evidence until 
ſome fair and unpolluted teſtimony be given of the 
fact charged againſt the priſoner ; and where he 
ſtands unconfirmed, the jury will never give ſuf- 
ficient credit to a witneſs who ſwears in hopes of 
pardon, ſo as to convict a priſoner on his ſingle 
uncorroborated teſtimony. 


Bull. N. P. 263. (1 5.) Ir is a general rule, that no perſon intereſt. 


* ed in the queſtion can be a witneſs. The ſtrict 
x. Keb. 836. notion of the objection to the competency of a 
* — witneſs is upon a voir dire, that is, upon being 
2: Hawk. 640. examined upon oath whether he is to get or lvoe 
by the event of the cauſe. But this intereſt mutt 

= "be a preſent intereſt, for a future contingent 
Grown Law, Intereſt will not be ſufficient to prevent him from 
Sed vide being a witneſs. An intereſt is, where there is a 
3-$t- Tr. 253. certain benefit or advantage to the witneſs attend- 
_ ing the determination of the cauſe one way ; 
Bull. N. P. 284. therefore, a naked truſt does not exclude a man 
from being a witnefs : but of this rule there are 

I exceptions. 1. The perſon to whoſe damage 
the criminal proceeding concludes, is a good 

witneſs to prove the fact. 2. A party intercſted 

will be admitted for the ſake of trade, or the 

common uſage of buſineſs. 3. A party intereſted 

will be admitted where no other evidence is reaſon- 

ably to be expected. 4. A party intereſted will 

be admitted where he acquires the intereſt by his 

own act after the party who calls him to be 4 

witneſs, has a right to his evidence. 5. A party 

intereſted will be admitted where the probability 


of intereſt is very remote. 


Nod. 56. 74. (16.) THERE are ſeveral crimes which fo blemiſh 


ly-33- reputation, that the party is ever after unfit to 
Ray. 369. Co. Lit. 6. 2. Hawk. 609, Bull. N. P. 292. 1. Hale, 326. Caſes in 
Crown Law, 382. , 
8 
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* 
be a witneſs; as treaſon, felony, and every cri- 


_ men falſi, as perjury, forgery, and the like; for 

pri- vbere a man is convicted of theſe glaring crimes, 

ted his oath is of no weight. But the burning in the 

lom WI band, or benefit of clergy, is a ſtatute pardon, 

ntil WW and like other pardons reſtores a convict to his 

the Ml competency. Petty larceny, however, not being 

he WY vithin the benefit of clergy, a convict for this 

(,f. WJ offence can only be reſtored to his competency by 

s of Wl the King's pardon. 

nole i 

(17.) IxFipELs cannot be witneſſes; that is, C0, Lit. 8. 

fach who profeſs no religion that can bind their 7 Cl. Tt. . 

reſt. Wl conferences to ſpeak truth. But where any man. Alk. 44. 

irit I profeſſes a religion that will be a tie upon him, 25 000 


of abe ſhall be admitted a witneſs, and ſworn according Hull. N. F. 282. 
ing to the ceremonies of his own religion; and rhere- Sies in 
5 Crown Laws 
doe fore, a Manomepax may be ſworn on the Alco- ;45. 
ut nn, a Jew on the Old Teſtament, and a Scotch 
gent Covenanter by holding up his hand. But the affr- 
rom Wl nation of a Quaker is excluded in criminal caſes, 
is ay che ſtatute 7. & 8. Will. 3. c. 24.1. 6. 
end- 
ray; (18.) PErSoONs excommunicated cannot be wit- Radl. N. P. 252. 
man neſſes, becauſe, being excluded out of the church, 
» are Wl they are ſuppoſed not to be under the influence of 
nage my religion; and the fame Jaw is faid to hold a. Bug. 183. 
300d place as to popiſh recuſants ; but it 1s thought that Hawk 612. 
ted lis conſtruction is over ſevere. 
the 
eſted (19.) PERSONS outlawed may be witneſſes, be- C Li. s. 
on- cauſe they are puniſhed in their properties, and 
will wt in their reputation; and the vutlawry has no 
y his nanner of influence on their credibility. 
be 4 
Party (20.) Tnx want of natural underſtanding, or not Bun. rg. 01. 
Dility bofſeſing competent diſcretion, are good objec- 2 Hank. 5:4. 
tons to a witneſs; and therefore infants, idiots, 1 
e. under theſe diſabilities, cannot be received. 1. Er 47- 
miſh There ſeems to be no preciſe time fixed wherein 
fir to {Wildren are excluded from giving evidence, bur it 
ales in 


wl depend on the ſenſe and underſtanding they 


— 44 
. 
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appear to poſſeſs on being examined by the court} 
but it has been determined by all the Judges, 
that a child of any age, although capable, cannot 
be examined without being ſworn. 


_—_- (21.) A Man deaf and dumb, with whom com- 
one munication can be made by ſigns, may be ſworn 
2. Hawk. 612-and give evidence on a criminal proſecution. 


2 Hawk. P. C. 21. TE VERDICT. A jury cannot in a crimi- 
(2 Lit. 22», nal caſe give a privy verdict; but an open verdict 
Co. P. C. 110, may be either GENERAL, as guilty or not guilty; or 
— 3328 SPECIAL, ſetting forth all the circumſtances of 
4. Co. 43. the caſe. A verdict of guilty may be ſet aſide, and 
Co. Car. 332-4 new trial granted; but there has yet been no 

inſtance of granting a ſecond trial, when the 
_ priſoner was acquitted on the firſt, If the jury 

find a verdict of not guilty, the priſoner 1s for ever 
quit and diſcharged of the accuſation ; but if he 
be convicted, the judgment of the court regularly 
follows, unleſs ſuſpended by 


4. Hawk. P. C. 22. THE BENEFIT oF CLERGY ; which was an 
877.44 C. ancient privilege of the Church, where one in 
x8.  Otders claimed to be delivered to his ordinary, to 
4. Bl. _ purge himſelf of a felony ; and after much con- 
2. Hate, 323. tention between the eccleſiaſtical and temporal 
courts, it was at length agreed, that all cler#s 

(among whom were reckoned every perſon who could 

read) who were indicted for any felony ſhould firlt 

be arraigned in the fecular juriſdiction, and then 

claim his benefit of clergy, either by way of de- 

clinatory plea, or in arrelt of judgment. When 

this claim was allowed, the clerk was delivered to 

the ordinary to make his purgation, which was 

done by exculpating himſelf on his own oath, and 

the oaths of twelve compyrgators; and by this 
purgation, as it was called, the party eaſily ob- 

tained his liberty. By the 4. Hen. 7. c. 13. perſons 

convicted of felony, not being in holy orders, ſhall 

be burned in the brawn of the left thumb, betore 

he is delivered to the ordinary, and not be *. 

mitte. 
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wrt} WM tnicted to clergy a ſecond time. But by 18. Elis; 
ges, c. 7. inſtead of being delivered to the ordinary, 
nnot he ſhall be diſcharged or detained in priſon at 

diſcretion, not longer than one year. By 5. Ann. 


c. 6. the neceſſity of being able to read, in order. 


to entitle a perſon to claim the benefit of clergy, is 


theft or larceny, he ſhall, beſides being burned in 
the hand, be confined to hard labour, not lefs 
than fix months, nor more than two years. But 
by 4. Geo. 1. c. 11. and 6. Geo. 1. c. 23. when any 
perſon is convicted of any larceny, Whether petit, 
grand, or compound larceny, who 1s entitled to 
clergy, and only liable to burning in the hand, 
or whipping, the court, in/tead of ſuch punith- 
ment, may tranſport the offender for ſeven years. 
By 19. Geo. 3 c. 74. the practice of burning in 
the hand is aboliſhed, and inſtead thereof, except 
in the caſe of manſlarghter, the court may order 
the offender to be whipped in the manner the act 


directs. 


£3- Jup6MENT. In deſcribing the benefit of cler- 
gy, we have pointed outthe judgment which thoſe of- 
tenders may receive to whom the benefit of clergy is 
allowed; but upon a capital charge, wherethe benefit 
oral of clergy is taken away, when the jury have brought 
ler: WM in their verdict Gbr,“ in the preſence of the 
could priſoner, he is either immediately, or at a con- 
firſt I venient time ſoon after, aſked by the court if he 
then has any thing to offer, why judgment ſhould not 
de- be awarded againſt him; and in this ſtage of the 
hen proceeding it is that motion muſt be made in 
d to arreſt of judgment, either by pointing out ſome 
was blemiſh upon the face of the record, praying 
and benefit of clergy, or pleading a pardon ; but if 
this WE all theſe reſources fail, the court proceeds to 


ob- ¶ judgment (a). 


hall Tux JUDcMENT ia high treaſon not relating to 
fore M the coin is, That he be carried back to the 


ad. * place from whence he came, and from thence 
| Ii * Be 


taken away; and if his clergy be allowed for any 


1. Hawk. p. C. 
—_—.: 
Co. P. C. 130. 
14. Co. 71 

2+ Hale, 397» 


(a) Judgment 
may be rever- 
ſed by writ ot 


error - 


Co. P. C. 210. 


".$- Hawk.P. E. 


630. 
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te be drawn to the place of execution, and be 
there hanged by the neck, and cut down alive, 
that his entrails be taken out and burned before 
* his face, and his head cut off, and his body 
© divided into four quarters, and his head 
© and quarters diſpoſed of at the King's 
<< pleature,” | 


Jupcwexrt in high treaſon relating to the coin, 
or for Pxrir TREASON, is, “ that he ſhall be 
drawn to the place of execution, and there 
** hanged by the neck till he be dead.“ 


WouxN, in the caſe of high treaſon, were formerly 
burned, but now by the 30. Geo. 3. c. 48. it is enad- 
ed, That the judgment to be given and awarded 
** againſt any woman or women convicted of the 
« crime of high treaſon, or of the crime of petit 
** treaſon, or of abetting, procuring, or coun- 
*« ſelling any petit wes? of {hall not be, that 
** fuch woman or women ſhall be ſeverally drawn 
to the place of execution, and be there burned 
* to death; but that ſuch woman or women, 
being fo convicted as aforeſaid, ſhall be ſeve- 
rally drawn to the place of execution, and be 
** there hanged by the neck until ſhe or they be 
** ſeverally dead; any law or uſage to the con- 
** trary thereof in any wiſe notwithſtanding. 


*© AxD that if any woman or women ſhall be 


5 - ; 
convicted of the crime of petit treaſon, or of 


Law, 107. 


abetting, procuring, or counſelling any petit 
« treafon, then, and in every ſuch cal, ſuch wo- 
% manor women ſhall be ſubject and liable to fuch 
further pains and penalties as are particularly 
« ſpecified and declared with reſpect to perſons 
convicted of wilful murder, in 25. Geo .2. c. 37. 
and the court before whom any ſuch woman or 
women ſhall be convicted, ſhall paſs ſentence 
* at ſuch time, and ſhall give ſuch orders with 
<< reſpect to the time of execution, the diſpoſal of 
the convict's body after execution, and all ſuch 
other matters and things as are directed to be 
„given by the ſaid act with reſpe& to perſons 
convicted of wilful murder. 
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„ That whenever any woman or women ſhall 
« be convicted of the crime of high treaſon, or 
* of the crime of petit treaſon, or of abetting, 
* procuring, or counſelling any petit treaſon, 
* and judgment ſhall be given thereon according 
* to the directions of this act, then, and in every 
« ſuch cafe, ſuch woman or women, being ſo 
© attainted of ſuch crimes reſpectively, ſhall be 
% ſubje&t and liable to ſuch and the like for- 
e feitures, and corruption of blood, as they 
« ſeverally would have been in caſe they had been 
ſeverally attainted of the like crimes before 
the paſſing of this act.“ 


Jup6MENT for premunire is, * That he ſhall 2. Hawk-P.C, 
be out of the king's protection, and that his C. Lit. 1290 


* lands, tenements, goods and chattels ſhall be 
* forfeited to the King, and that his body ſhall 
« remain in priſon at the King's pleaſure.” 


Jup6MENT for miſpriſſon of treaſon is, That he 2. Hawx. P. C. 


* ſhall be impriſoned during his life, and forfeit ““ 


all his goods and the profits of his lands.” 


Jope6MENT in murder is, That you be taken 
* from hence to the place from whence you ame, 
and from thence on Andy (a) next to the place 
* of execution, there to be hanged by the neck 
* until you be dead, and your body to be after- 
« wards delivered to the ſurgeons to be diſſected 
and anatomiſed, purſuant to the ſtatute ; and 


the Lord have mercy on your ſoul.” Hang - Polier, 107. 


ing in chains is no part of the judgment in mur- 
der, but the judge may afterwards direct it by 
ſpecial order to the ſhieriff. 


Taz conſequences of judgment are forfeiture 
and corruption of blood. 


(a) The a5. Geo. 2+ c. 37- the next day but one, the warrant 
directs execution on the next day is of courſe made for the next 
dut one after ſcntence paſſed; Monday; by which means the re- 
murderers therefore are generally ite of a day is obtained. 
tied on a Friday, end Stodey bein 


11 2 24. For- 
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1 Bl. com. 24. FoRFELTURE. By attainder in HIGH TRE As 
370: 354 4:5-.ox the offender forfeits all his lands and tene- 
2. Hawk. 636. 0 » 
3. Co. 2. ments of inheritance, whether fee-ſimple or fee- 
Co. P. C. 19, tail, and all his rights of entry on lands and tene- 
em i ments, which he had at the time of the offence 
committed, or at any time afterwards, to the 
crown forever: and alfo, the profits of all lands 
and tenements which he had in his own right for 
life or years, fo long as fuch intereſt ſhall ſubſiſt; 
but a wite's jointzre is not forfeited, although her 
dower is. This forfeiture relates back to the time 
of the offence committed. In PETIT TREASON 
and FELONY, the offender forfeits all his chattel 
intereſts abſolutely, and the profits of all eſtates of 
frecho!d during life, and after his death all hi; 
lands and tenements in fee- ſimple, but not them in 
fee-tail, to the crown for a year and a day; and the 
King may commit therein what waſte he pleaſes, 
Theſe forfeitures alſo relate back to the time of 
the offence committed —A FELo DE SRE forfeits 
no lands of inheritance or freehold, for he never 
is atlainted as a felon.— The forfeiture of goods 
and chattels accrues in high treaſon, miſpriſion of 
treaſon, petit treaſon, felonies of all forts (whe- 
ther clergyable or not), ſelf- murder, petty larceny, 
and ſtriking in Veſiminſter-hall. Lands, therefore, 
are forfeited upon attainder, and not before; but 
goods and chattels are forfeited upon convition, 
ſtanding mute, or flight-found, In outlawry for 
treaſon or felony, land 1s forfeited only by the 
judgment, but goods and chattels by the exigert.— 
The forfeiture of goods and chattels only relates 
to the time of conviction, except in the Cafe of f 
de ſe, when it ſhall relate to the act done which 
was the cauſe of the death. 


— 


a Hawk. P. C. 25. CORRUPTION OF BLooD is another unavoid- 


. able conſequence of attainder, ſo that an attainte( 
_. perſon can neither inherit lands or hereditaments 


4. Bl. Com. from his anceſtor, or tranſmit them to any heir; 
Sp. &. 21. for che perſon attainted ſhall obſtruct all deſcents, 
Staund. 195 Co. Lit. 41. 39H, 

where 


whe 
him 
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where they are obliged to derive a title through 
him to a remote anceſtor. 


26. RrRIEVE. A reprieve, from reprendre, 2. Hauk. P. C. 
to take back, is the withdrawing of a fentence ſor H Cum. 387. 
an interval of time, whereby the execution is ſuſ-- : 
pended. The caules for reprieve are various; as 
where the judges are not ſatisfied with the verdict, 
or the evidence 1s ſuſpicious, or the indictment in- 
ſufficient; or where a woman between judgment 
and execution proves to be with child; or if an 
offender become non compos: or if a pardon is 
granted : but if no reprieve be granted, then 
tollows the laſt office of, 


27. ExEcuTION. In all cafes, as well capital a. Hauk. P. C. 

as otherwiſe, execution muſt be performed by the H. 3 
. Bl. 396. 

legal officer, the ſheriff, or his deputy. The uſage Co. P © 245. 
is, in the country, for the judge to ſign the calen- Weod's Ia. 
dar, or liſt of the priſoners names, marking *” 
oppoſite to each the puniſhment he is to receive. 
Upon the receipt of this warrant, for it is the only 
one the ſheriff has, he is ti do execution in a con- 
venient time. In London the Recorder reports to the 
King in perſon the cafe of the ſeveral priſoners, 
and, receiving the royal pleaſure, iſſues his warrant 
to the ſheriff, directiug execution on the day and 
at the place aſſigned. By 25. Geo. 2. c. 37. in 
murder execution muſt be done on the next day 
bur one after ſentence paſſed. The ſheriff cannot 
alrer the manner of execution, nor can the King 
change the puniſhment of the law. 
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CHAPTER THE SEVENTH. 
Courts of Juſtice, 


Co. Lit. 53. 8. COURT is a place where juſtice is judicially 
7 A adminiſtered ; and 1s derived, according to 
SIR EDWARD COKE, d cura, quia curtis publicis curas 

gerebant, The King being the ſupreme magiſtrate 

of the kingdom, and intruſted with the whole 
executive power of the law, no court whatever can 

have any juriſdiction unleſs it fome way or other 

derive it from the crown. The only methods by 

1 1 which any court of judicature can exiſt, are either 
ichn, ch. 1. Dy act of parliament, by letters patent, or by pre- 
ſcription; in the two former of which the King's 

conſent is expreſsly given, and in the latter it is 

implied. In contemplation of law, the King is 

always preſent in his courts; but as that is in fact 
impoſſible, he is there r. preſented by his judges, 

whoſe power is only an emanation of the royal 
n Of the variety of courts which the 

aw hath appointed for the more ſpeedy, univerſal, 

and impartial adminiſtration of juſtice, ſome are 
conſtituted to enquire only, others to hear 

and determine; ſome to determine in the 

firſt inſtance, others upon appeal, and by 

way of review; but there is one diilinftion runs 
throughout them all, viz, that ſome of them are 


courts of record, others not of record. They are allo « 
divided into ſuperior and jnferior courts; and are " 
further diſtinguiſhed, according to the kind of 
juriſdictions they reſpectively pallets, by the 
appellation of the civil, ecclefiaſtical, military, mari» 
time, ſpecial, and criminal courts. C 
3- luft. 117. b. A CouRT OF RECORD is that which hath power 
- — to hold plea, according to the courſe of the ] 
3-inſt. 73, 3. Rep. Pref. 4. Rep, 52, 2. Roll. Abr. 574 0 


Cammon 
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Common Law, of real, perſonal, and mixed ac- 
tions, in caſes where the debt or damage may be 40s. 
or above; and of plea of treſpaſſes vi et armis; and 
whoſe acts, memorials, or the proceedings in the 
court are recorded or enrolled in parchment. Thete 
rolls, being the memorials of the judges, are of 
ſuch uncontroulable credit, that they admit of 
no proof to the contrary, inſomuch that they are 
to be tried only by themſelves ; for otherwiſe 
there would be no end of controverſies. But yet, 
during the Term wherein any judicial act is done, 
the roll is alterable in that Term, as the judges 
ſnall direct. When the Term is paſt, then the re- 
cord admitteth no alteration, or proof chat itis falie 


in any inſtance. To a grant by letters patents 


under the Great Seal, you cannot plead that there 
is no ſuch record; but as it is a conveyance, one may 
deny the operation of it, or ſay that there is no 
ſuch grant, or that the King had nothing in 
the thing granted, &c. If the judges, do err, 
a * of error lieth only from a court of re- 
cord, 


A Courr not of record is, either where it can- co. Lit. 117. b. 
not hold plea of debt or treſpaſs, if the debt or 118. . 26. a. 


damages amount to 408. or of treſpaſſes vietarmis; 


or where the proceedings are nat according to the 


courſe of the Common Law, and where the acts of 


the court are not enrolled in parchment; as in the 
county court, hundred court, court baron, eccle- 
ſiaſtical court. Here the proceedings may be 
denied, and tried by a jury; and upon the judg- 
ments of ſuch courts a writ of error heth not, but 
2 writ of falſe judgment, or an appeal. 


31131. 


Norz, That a court that is not of record 8. ce. 30. 43. 


cannot impoſe a fine, or impriſon. 


SOME caurts may fine, but not impriſon; as the 
leet. Some may impriſon, but not fine; as the 
conſtables at the petit _—_— for an affray made 

| 14 in 


Co. 43+ 
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in diſturbance of the court. Some courts cannot 
fine or impriſon, but amerce; as the county 
court, hundred court, court haron, &c. Some 
courts cannot fine, impriſon, or amerce; as the 
eccleſiaſtical courts. But the courts of record at 
Weſtminſter, &c. may fine, unpriſon, and amerce, 
as the caſe requires. 


4+ Taft, Pref. Some juriſdictions are eccleſiaſtical, ſome tem- 
poral. Of theſe, ſome may be primitive, or without 
commiſſion; forme derivative and delegated by 
commiſſion; ſome to enquire, hear, and deter- 
mine; ſome to enquire only; and ſome are guid- 
ed by one law, and {ome by another. 


Ix treating of this ſubject we ſhall confider,— 
1. The public courts of Common Law : 2. The 
Eccleſiaſtical Courts: 3. The Military Courts: 
4. The Maritime Courts: 5. Courts of ſpecial 
Juriſdiction: 6. Courts of Equity : and laſtly, 
Courts of a Criminal Juriſdiction. 


Tux public courts of Common Law are, ta 
begin with the lowelt of them, 


7. Bec Ab. 56 I. THE CourT oFPitrowpRe. This court is in- 
. Hl. Com. 32. cident to every fair and mart et, although by cuſtom 
— 90. it may exiſt without fair or market, and is called 
Cro- Eli. 773: curia pedis pulderiſati, becauſe for contracts made or 
| injuries committed concerning the fair or market, 
juſtice ſhail be done as ſpeedily as the duſt can /all 

from the feet: It is a court of record, of which the 

6.Co. 12. ſteward is the judge, chere being no ſuitors; and it 
2- Bulſt. 23. hath cognizance of all matters of contract that 
— 1. can poſſibly ariſe within the precinct of that fair or 
. Ind. 272. market; and the cauſe of action muſt arite, be 
complained of, heard, and determined the fame 
day, and within the precinct of the ſame fair or 

Keilw. 99- market, the proceedings being de bord in Fora ; 
Moor, 459. and ending with the time for which the fair or 
market is held. And by 17. Ed. 4. c. 2. the 

ſeveral facts that the contract or other feat was 


made 
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made within the fair, and within the time of the 

fair, and within the boundaries of its juriſdiction, 

muſt all be verined by the oath of the plaintiff or 

his attorney, before the ſteward can entertain the 4. Inft. 272. 
plea ; but the defendant may, notwithitanding : Bult. 22. 
this verification, plead to the juriſdiction of the 

court ; and either party may bring a writ of error, 

in the nature of an appeal, to the courts of Vet- Cre. FU 573. 
minſter. 3. Bl. Cem. 33. 


2. Tug Cour BAROx is a court incident to i. Ba. A b.. t. 
every manor, and had anciently conutance of 2-Com-34- 
all pleas of land within the manor, ſo that no C. Lt. 34. 
perſon within the manor could apply to any other 118. 
juriſdiction, without a remift curiam from the He. _ 
lord. Bur at this day it is no court of record, Ip. 311. 
nor can it hold plea of debt or treſpaſs, except Ci. u- 282. 

. 211: * Cru. Jac. 582. 
where the debt or damage is under forty ſhillings. 
It is held before the ſteward of the manor, who is 
however only as the regiſter, for the ſuitors are in 
law the judges of the court, even though the ple 
be upon a writ of right. This court, which can- 
not be holden out of the manor, is of two natures. 
The firſt is by the Common Law called the free- 
man's court, or court baron, and this is the 
court of which we at preſent treat. The ſecond 1s 
a cuſtomary court, and concerns the copyhol- 
ders only. The proceedings on a writ of right Finch, 248. 
may be removed from this court by a writ of zol: 7 Ne * 
into the county court, and the proceedings in ali 
other actions may be removed into the ſuperior 
courts by writs of poxe, or accedas ad curiam. After 
judgment given, a writ alſo of falſe judgment lies 
to the courts at Weſtminſter. . 


2. Tux HuxpRED Count. This court was derived r. Bac. Abr. 


* M. 647, 648. 
from the county court, and hath the fame juriſ- & 3 


diction, being in fact only a larger court baron * Ind. = 
held for all the inhabitants of a particular Hundred + _ _ 
inſtead of a manor. It is no court of record, and Sax. 6 


cannot hold plea of debt or treſpaſs, unleſs under 


- forty ſhillings. The true procets of this court is, at 


Common 


LIT. 7 — 2 — — 
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Salk- 20. Common Law, a diſtringas, but by cuſtom the 
2: Lev-3?- proceſs may be levari ſulius; and it is faid, tit 
2-Keb.116.126. , t 

Earth. ga. moſt hundred courts have this cuſtom. 
Lut. 1369. 3 Lev. 403. Spelm. Rem. £0. 4 Iuſt. 266. ; 


v. Pac. Ab 4). 4. Tun CounTY Cour is a court incident to 
3. H. Com. 55 


2 Iod. 2 f. 3 1. the juriſdiction bf the ſheriff, By the eſcheat of 

6. Co- 11. earldoms and baronies, the tenants of fuch earls 

. and barons were to hold from the King; and not 

2. Ro. Ab. 31. being qualified to fit in the King's own court, they 

Seba compoſed a court in each county, under the 

4 array of the ſheriff, or the King's bailiff: thoſe 
were the pares of the county court; and hence 
it is that it has ever ſince been held, that 
the ſheriff is not the judge, but only the 
ſuitors. This court is not a court of record, but 
it may hold pleas of debt or damages under for!y 
Jhiltrags. By a particular writ, however, called a 
Juſticies, this court may hold plea of goods, 
debts, &c. of any value; and the proceſs is by 
attachment, for a capias will not he. But this mult 
be underſtood of debts arifing ex contract only, 
and not of thofe which are ex delicto, as upon the 
ſtatute of tithes, &c.; and yet it is ſaid, that by 
force of a nſticies this court may hold plea of 
tretpats vi et armis. But by the ſtatute of Gh. 
ter, 6. Adee. 1. c. 6. this court ſhall have no jurit- 
diction where the treſpaſs is accompanied with a 
maim or wounding, In replevin alſo, by writ 
or plaint upon the ſtatute of Marlbridge, this 
court may hold plea of goods and chattels above 
the value of forty ſhillings. And by 12. Geo. 2. 
c. 13. ſ. 7. it any perſan ſhall commence or de- 
ox any action ar ſue out any proceſs in the 
county court, who ſhall not be admitted an attor- 
ney or ſolicitor according to the 2. Geo. 2. c. 13. 
he ſhall forfeit WEN TY TOUR Ds. | 


5. Tux Court or Common PAS, on the 
2. Nac. Ab. 5s. diviſion of the ala regis into four diſtin courts, 
4 towarcs the cloſe of the Norman period, was 
3. Co. 14% eſtabliſned as one of the lupcrior courts of record: 
in the kingdom, for the determination of pleas 
merely civil; and becauſe all civil cauſes between 


ſubject 
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ſubject and ſubject were to be determined in 
this court, it was ſtyled communia placita, or com- 
won pleas. Originally this court was ambulatory, 
ind removed with the King wherever he went; 
but by MAGNA CHARTA communia placita non ſe- 
wantur curiam noſtram, ſed teneantur in aliquo certo loco. 
The juriſdiction of this court is founded on origi- 
nal writs ifluing out of chancery, which are the 
King's mandates to the judges, for them to proceed 
on and determine ſuch and ſuch cauſes: and 
ix EDWARD Cox calls it the lock and key of the 
Common Law; for herein are real actions where- 
upon fines and recoveries do paſs; as alſo all 


=> aher real actions by 2 writs. The judges 
bur ef this court are at preſent four in number, one 
forly chief, and three puiſue juſtices, created by the 
d Ling's letters, who fit every day in the four 
»ds, Herms to hear and determine all matters of law 
by riſing in civil cauſes, whether real, pertonal, or 
nuſt Woixed, and compounded of both. Thete it 


akes cognizance of, as well originally, as upon re- 
moval from the inferior courts betore-mentioned.— 
But a writ of error in the nature of an appeal 


» i: f error ir | 
1 0 lies from this court into the court of King's 
irit- 

h a 6. Tux CouxrorKINxd's BEN, ſocalled becauſe 
writ Nie King uſed formerly to fit there in perſon, the 
this Nhle of the court (till being coram ipſo rege, is the 
ove upreme court of Common Law in the kingdom ; 
„ 2. Monviſting of a chief juſlice, and three hui ſus juſ- 


de. ces, who are by their office the ſovereign con- 
the rrators of the peace, and ſupreme coroners of 
the land. The aula regis was originally one great 
court, where the juſticiar preſided, and, as we have 
already mentioned, was towards the cloſe of the 
Norman period divided into four diſtiact courts, 
the Wriz. the court of Chancery, Common Pleas, and 
"ts, WExchequer ; the court of King's Bench retaining 
was al the power belonging to the aula regis atier the 
ord WM other courts were taken from it. This court, from 
eas the very nature and conſtitution of it, Cannot 


een be 
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be fixed to any certain place, but may follow the 
King's perſon wherever he goes; for which 
reaſon all proceſs iſſuing out of this court in the 
King's name is returnable “ ubicungue fuerimus in 
Anglid.” This court is termed the cu/tos morum of 
the realm, and by the plenitude of its power, 
wherever it meets with an offence contrary to the 
firſt principles of juſtice, and of dangerous conſe- 
quence if not reſtrained, may adapt a proper 
puniſhment to it. It has a peculiar juriſdiction 
not only over all capital offences, but over all ot! er 
miſdemeanors of a public nature, tending either 
to a breach of the peace, or to oppreſſion, or 
faction, or any manner of miſgovernment ; and it 
is not material whether ſuch offences, being mani- 
feſtly againſt the public good, directly injure any 
particular perſon or not; nor is it neceſſary to ſhew 
a precedent of the like nature formerly puniſhed 
here, agreeing in all circumſtances with the pre- 
ſent. The juriſdiction of this court is ſo very 
high and tranſcendent, that it keeps all inferior 
juriſdictions within the bounds of their authority; 
and may either remove their proceedings to be 
determined here, or prohibit their progreſs below. 
It commands magiſtrates and others to do wha 
their duty requires, in every caſe where there is no 
other ſpecific remedy. It protects the liberty of the 
ſubject by ſpeedy and ſummary interpoſition. On 
the civil fide it hath an original juriſdiction, and 
cognizance of all actions of treſpaſs, or other 
injury alledged to be committed vi et armis; of 
actions of torgery of deeds, maintenance, con- 
ſpiracy, deceit, and actions on the cafe which 
alledge any falſity and fraud ; all of which favour 
of a criminal nature, though the action is brought 
for a civil remedy, and make the defendant in 
ſtrictneſs liable to pay a fine to the King, as well 
as damages to the injured party. The ſame doctrine 
is alſo now extended to all actions on the caſe what- 
ſoever ; but no action of debt or detinue, or other 
mere civil action, can by the Common Law be 
proſecuted by any ſubject in this court by original 
| writ 
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writ out of Chancery; though an action of debt 
given by ſtatute may be brought in the King's 


Bench, as well as the Common Pleas. But this 


court might always have held plea of any civil 
action, other than actions real, provided the de- 
fendant was an officer of the court, or in the 
cuſtody of the marſhal or priſon-keeper of the 
court, for a breach of the peace, or any other 
offence ; and now by ſurmiſing that the detendant 
is arreſted for a ſuppoſed treſpaſs, and in the 
cuſtody of the marſhal, a fiction which he is not 
permitted to diſpute, this court may hold plea of 
all perſonal actions whatſocver. This court is 
likewiſe a court of appeal, into which may be 
removed, by writ of error, all determinations of 
the court of Common Pleas, and of all inferior 
courts of record in England. But the judgment of 
this court may be removed by writ of error into 
the Houſe of Lords, or the court of Ex- 
chequer Chamber, as the caſe may happen, ac- 
cording to the nature of the ſuit, and the man- 
ner in which it has been proſecuted. 


493 


7. Tun Court or EXCHEQUER is an ancient 4- Inft. 103. 


Common Pleas alſo. In the Exchequer there are 
ſeven courts, 1. The court of pleas. 2. The 
covrt of accounts, which audits and makes up 
certain of the King's accounts. 3. The court of 
receipt, which manages the royal revenue. 4. The 
court of EXCHEQUER CHAMBER, being the aſ- 
ſembly of all the judges of Euglaud, tor matters 
of law. 5. The court of exch<quer chamber for 
errors in the court of exchequer. 6. The court of 
exchequer chamber for errors in the court of king's 
bench. 7. The court of equity in the exchequer 
chamber. it is called the exchequer, ſcacchartum, 
from the c::qued cloth, reſembling a cheſs- 
board, whis!: covers the table there; and on 
which, whe: +:caln of the King's accounts are 

made 


court of record, for all matters relating to the 2 3 


revenue of the crown; but it is inferior in rank s 
not only to the court of King's Bench, but to the * 


pelman, 113. 
av.l, 48. 

. Inſt. 104. 
Bac. Ab. 597. 
3-Bl.Com-44- 
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made up, the ſums are marked and ſcored with 
counters. This court acts in the double capacity of 
a court of law and a court of equity alſo. The 
Common Law part of this court, which is exerciſed 
by the barons of the exchequer only, being 
eſtabliſhed to adjuſt and recover the King's re- 
venue, it was originally confined to ſuch perſons 
only as were indebted to or accountants with the 
Crown, and to the particular officers belonging to 
the court. But by a fiction of law, all kinds of 
perſonal ſuits may now be proſecuted in the court 
of Exchequer by any perſon whatſoever. The 
writ upon which all the proceedings here are 
grounded is called a quo minus, in which the plain- 
tiff ſuggeſts that he is the King's farmer or debtor, 
and that the defendant hath done him the injury or 
damage complained of; quo minus ſufficiens exiflit, 
by which he is leſs able to pay the King his debt or 
rent: and by this ſuggeſtion, which is become mere 
form and matter of courſe, any perſon may be 
admitted to ſue in the exchequer as well as the 
King's accountant. From this court a writ of 
error hes by the 31. Ede. 3. c. 12. into the court 
of Exchequer . and after this, but not 


Juriſdiction of before, a writ of error lies in the dernier reſort to 


this Court, 
polt. 


Rrvley, 156. 
1. Bac. Ab. 
34. 


3. Bl. Com-. 56. 


the Houſe of Lords (a). 


8. Taz Hovsex or PEERs is the ſupreme court 
of judicature in the kingdom, but it has no 
original juriſdiction over cauſes, and can only 
cake notice of rhem on appeals and writs of error, 
to rectify any injuſtice or miſtake of the law com- 
mitted by the courts below. 


5. Tur Cours or ASSIZE AND NISI PRIvs it 
may alſo be proper to mention in this place, as 
courts of general juriſdiction and uſe, which are 
derived out of, and act as collateral auxiharies to 
the foregoing. juſtices of aſſize derive their 
authority wholly from the commiſſion under which 
they act, by which they are empowered to enquire 
of all diſſeiſins, and to reſtore ſuch as have been 


put 
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t out of their lands and tenements to the pol. 
ſeſion of them, by trial at the aſſizes. Theſe 
juſtices of aſſize came into uſe in the room of the 
ancient juſtices in eyre, jaſtitiarii in itinere, who 
were regularly eſtabliſhed in the year 1176 by 
the parliament of Northampton. The preſent 
juſtices of aſſize and nif prius are derived from the 
ſtatute Weſtminſter 2. 13. Edww. 1. c. 30. and 
14. Edev. 3. c. 16. and mult be two of the King's 
juſtices, of the one bench or the other, or the 
chief baron of the exchequer, or the King's ſer- 
jeants ſworn, who are twice in every year ſent 
all around the kingdom (excepring only London and 
Middleſex, where courts of aii prius are holden in 
and after every Term before the chief or other 
judge of the ſuperior courts) ; and by the writ of ii 
prius which is annexed to the commiſſion of aſſize, 
they are directed to try, by a jury of the reſpec- 
tive counties, the truth of ſuch matters of fact as 
are then under diſpute in the courts of Meſininſter- 
hall, This was contrived for the eaſe of the 
ſubje&, that the jury and witneſſes might not be 
obliged to come out of their proper counties ; and 
the manner in which this is contrived by 
the entry on the record, has been already 
deſcribed in a former part of this volume.— 
The judges uſually make their circuits in the 
reſpective vacations after Hilary and Trinity 
terms; and upon theſe occaſions to the com- 
miſſion of aſſize and writ of niff privs are added 
the commiſſion of the peace, a commiſſion of oyer 
and terminer, and a commiſſion of gaol delivery, which 
vill be explained when we treat of courts of 
criminal juriſdiction. 


II. 07 Courts Ecclefiaſtical. 


1. Tus AxcupEacox's CovkrT 1s the moſt in-. aft. 334. 
ferior court in the whole eccleſiaſtical polity. © 
This court is holden by the archdeacon, or his 623. 
official, in ſuch places as the archdeacon, either 3Bl-Com-64- 


dy preſcription or compoſition, hath juriſdiction 
in, 


4. Inſt. 33% 
1. Bac. Ab. 
613. 

3-Bl. Com. 64. 


Wood's Inſt. 


439+ 

1. Bac. Abr. 
611. 

3. El. Com. (4. 
4. Int. 37. 


3 Bl. Com. 65. 
1. Bac: Abr. 
612. 
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in, over ſpiritual cauſes within his archdeaconry, 
He is called oculus epiſcopi, and exerciſes an 
ecclefialtical juriſdiction, either concurrently with 
the biſhop, or exclufiveiy. By 24. Hen 8. c. 12. 
an appcal lies from this court to that of the 
biſhop. 


2. Tae Coxs1STORY CovRr of each archbiſhop, 
andevery biſhop of every dioceſe within the realm, 
is holden before the biſhop's chancellor in the 
cathedral church, or before his commiſſary in 
places within his dioceſe far remote. and diſtant 
from the bithop's conſiſtory, fo as the chancellor 
cannot call them to conſiſtory with any convenience, 


or without great travel and vexation; for which 


reaſon ſuch commiilary is called commifſarivs fora- 
neus, By 24. Hen. 8. c. 12. an appeal lies to the 
archbiſhop et cach province reſpectively. 

* 


z. Tung Cour or Ancnes, curia de arcubusg, 
becauſe it was anciently held in Boro church, the 
ſteeple of which is built on pillars that are formed 
erchewije, is a court of appeal belonging to the 
archbiſhop of each province. The judge of this 
court is called he dean of the arches, though pro- 
perly the dean of the arches is the judge of a 
deanery conſfiiting of the thirteen peculiar pariſhes 

xempre from the biſhop of London, whereot 
Bow church is the chief (a). Theſe peculiars are 
annexed to the officialty, and the juriſdiction more 
properly belongs to the principal official. From this 
court there lies an appeal to the King in chan- 
cery (that is, to a court of delegates appointed 
under the King's Great Scal), by the ſtatute ot 
25. Heu. 8. c. 19. 


4. Tur Court or PEcULIaRs is a branch of 
and annexed to the court of arches. It has a 


(a) By agreement, the arch- apiſing within the dieceſe of Lov- 
biſhop of Canterbury and the don, the ſuit may be either in the 
biſhop of Londonremit their courts arches, or in the conſiſtory court 
to cach other, ſo that for matters of Londen. Cro. Car. 9.455, 

ur It” 
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uriſdiction over all theſe pariſhes, diſperſed through 4. If. 338. 
the province of Canterbury, in the midſt of other 5. ies“ _ 
dioceſes, which are exempt from the ordinary's 12. Mod. 6. 
juriſdiction, and ſubject to the metropolitan only. 
All eccleſiaſtical cauſes ariſing within theſe pe- 
culiar or exempt juriſdictions, are originally cog- 
nizable by this court; from which by 25. Hen. 8. 


c. 19. an appeal lies to the King in chancery, 


5. Tux PREROGATIVE Corkr of the archbiſhop 4. Int. 333. 
is that court wherein all teſtaments are proved and 1 . 
all adminiſtrations granted, where the party dying 3. El. Com. ss. 
hath bona notabilia in ſome other dioceſe than where! - Bac. Ab. 612. 
he dies; and it is ſo called from the archbiſhop 
having a prerogative throughout his whole province 
for theſe purpoſes. - By 25. Hen. 8. c. 19. an appeal 
lies from this court alſo to the King in chancery. 


6. Tuz Covxr or DELEGATES is the great 4-Inft. 339. 
} court of appeal in all eccleſiaſtical cauſes, and is — 
ſo called becauſe theſe delegates, judices delegati, do Wool's Inft. 
ſe by force of the King's commiſſion under the 7 406, 
GREAT SEAL, and iſſuing out of chancery, to 4. Bl. Com. 56. 
this WT repreſent his royal perſon, and hear all appeals 
made to him by virtue of 25. Hen. 8. c. 19 — 
1. Where a decree or ſentence is given in any 
es eeccleſiaſtical cauſe by the archbiſhop or any of his 


officials. 2. Where any decree or ſentence is given 


reot . b 
ein any eccleſiaſtical cauſe in the court of peculiars. 
ore 3. Where ſentence is given in the court of admi- 
this Wl falty according to the civil law. This commiſhon 


is uſually filled with lords ſpiritual and temporal, 
ted Judges of the courts at Weſtminſter, and doGtors of 
ok che civil law. . 


7. A Couutss oN or REVIEW. After a ſen- ats 
& inſt. 341. 
1 of MI fence by the delegates, the King may grant ay, 2, 
commiſhon of review, and {ſuch commiſſioners Dyer. 273. 
may reverſe the ſentence of the delegates; for the Ft. Reps 234- 
Lov- King's wer is not reſtrained by 25. Hen. 8. c. 19. 0 — Wo. 
1 the which ſays, that ſuch ſentence thall be definitive. 20. * 
©. But this is not a matter of right, which the ſub- — 
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jet may demand ex debito juſtitie, but merely a 
matter of favour, and which is often, from the 
circumſtances of the caſe, denied. 


Wood's nit. 8. TR CovrT or Facurriks is alfo a court 

499. belonging to the archbiſhop of Canterbury, the 
re P K 

2. Burn E. L. judge of which is called he maſter of the faculties ; 

228, and fee but it is not like thoſe we have already 

6. 1. enumerated, which are of a contentious juriſdiction, but 

is only what is called of a voluntary juriſdiion, and 

confills in doing what no one oppoſes, viz. grant- 

ing diſpenſations, as to marry, to eat fleſh on pro- 

hibited days, to be ordained deacon under age, 

for the ſon to ſucceed the father in a benefice, 

that one may have two or more benefices, in 

* Fegiſtering the certificates of biſhops? and noble- 

mens' chaplains to qualify them for diſpenſations, 


pluralities, non- reſidence, &c. &c. &c. 


. Godolphin's 9 Tat Court or AUDIENCE is alſo of a 
Reports, 106. voluntary juriſdiftion. This court is kept by the 
4. Inſt. 337- . 5. & pr , 

1. Bac. Ab- 612. archbiſhop in his palace, in which are tranſacted 
Johnlon-254- matters of form only, as confirmation of biſhops, 
5 elections, conſecrations, the granting of the 


Wood's Inſt, guardianſhip of the ſpiritualities, ſede vacante, of 


29 biſhops, admiſſions and inſtitutions to benefices, 
diſpenſing with banns of matrimony, and the 
like (a). ö | 


III. Courts Military. 


1. er. 230. 1. Tux Court or Crivalry was formerly 
dhower'es held before the lord high conſtable and earl 
— _ marſhal of England jointly ; but ſince the attainder 
4. Inſt. x25, of Stafford Duke of Buckingham under Henry 
5 rough VIII. and the conſequent extinguiſhment of the 
an aan es office of lord high conſtable, it hath uſually, with 


reſpect to civil matters, been held before the earl 


) See u is ſubj cap. dvicar ius 
2 Thos * — . 9 | 
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marſhal only. By 13. Rich. 2. c. 2. this court hath 
cognizance of contracts, and other matters touch- 
ing deeds of arms and war, as well out of the 
realm as within it; and from its ſentences an 
appeal lies to the King in 1 But this court 
is now grown entirely out of uſe: 


IV. Maritime Courts. 


1. Taz Cour or ADMIRALTY is a court for 3. l. Com. 6%. 
all maritime matters ariſing upon the high ſeas, 1 
and its juriſdiction is derived from the King, to 
protect his ſubjects from gv This juriſdic- 
tion he exerciſes by his lord high admiral, or 
thoſe lawfully deputed for that purpoſe. The 
ptoceedings of this court are, according to the 
methods of the civil law, like thoſe of the ec::lefi- 
aſtical courts ; upon which account it is u ally 
holden at the ſame place with the fuperior eccleſi- 
aſtical courts at Doc roxs Commons. It is no court 
of record, any more than the ſpiritual courts. 

By 8. Eliz. c. 5. an appeal lies from the court of 


admiralty to the King in chancery. 


2. Tur Covxr or APPEALs. Appeals from 3.Bl. Com. 6. 
the vice admiralty courts abroad may be brought S 55405 
before the courts of admiralty in England, as being 
a branch of the admiral's juriſdiction, though 
they may alſo be brought before the King in 
council. But in cafe of prize veſſels taken in $ee a work en 
time of war in any part of the world, and con- filed The 
demned in any courts of admiralty or vice admi- nome re 
ralty as lawful prize, the appeal hes to certain ſiiturions of 
commiſſioners of appeals, conſiſting chiefly of the r gel 


pnvy council, and not to judges delegates. tain, publiſhed 
in 1767. 


V. Courts of a Special Furiſdiftion. 


1. Tnzx Forxxsr Covnrs are inſtituted for the 3-BI.Com-72. 
government of the King's foreſts in different B, Ab. — 


K K 2 parts 
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parts of the kingdom, and for the puniſhment of 
all injuries done to the King's deer or veniſon, to 
the vert or greenſward, and to the covert in which 
ſuch deer are lodged. There are four courts 
incident to a foreſt :—1. The Juſtice Seat. 2. The 
Swainmote. 3. The Attachments. 4- The Regard. 
Tux Covrr or ſusrick SEAT is a court of 
record, held before the chief juſtice in eyre, or 
his deputy, to hear and determine all treſpaſſes 
within the foreſt, and all claims of franchiſes, 
liberties, and privileges, and all pleas and cauſes 
whatſoever therein ariſing. It 1s ſo incidental 
to a foreſt, that there cannot be a foreſt without 
it; but it cannot be held oftener than every third 
ar. and muſt be ſummoned at leaſt forty days 
efore ſitting, by two writs, one directed to the 
See the ſtatutes ſheriff, and the other cuſtodi foreſts wel ejus locum 
— tenenti, to call the officers and all — that 
34. Edw. 1. c. ö. claim liberties within the foreſt to ſhew how they 
claim them. A writ of error lies from this court 

+. Infl-2*9- to the court of King's Bench. TAE SWAIxNOorE 
630. Cor is holden by the ſteward before the verderors 
2. Bulſt. 298. as judges, thrice in the ycar, and the foreſters are to 
preſent their attachments at the next ſwainmote, 
where the freeholders within the foreſt are to 
appear, to ſerve on juries. This court may en- 
quire de ſuperoneratione foreſtarum et aliorum minif- 
trorum foreſt, et de eorum oppreſſionibus populo regis 
illatis, and convict the offender ; but it cannot 
give judgment, and therefore a ſwainmote with- 
out a juſtice ſeat is ultimately of little uſe. Tu 
— 4 Abr. Court or ATTACHMENTS, or woodmote court, is 
4. Inſt. 89. to be held before the verderors every forty days; 
Earth. 79. and at this court the foreſters bring in their 
| attachments de viridi et venatione, and the preſent- 
ments thereof, which it is the duty of the verderors 

to receive and inroll; but no man ought to be 

attached by his body for vert or veniſon, unleſs 

taken with the mainour within the foreſt, for other- 

wiſe the attachment muſt be by his goods. TRE 

2 Bl. Com. 72. Court or RRGARD, or ſurvey of dogs, is to be 
holden every third year, for the lawing or expedi- 
dation 


080 20 
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tation of maſtiffs, which is done by cutting of 
the claws of the fore feet, to prevent their running 
after deer ; but no other dogs except maſtiffs are 
to be thus lawed or expeditated, for none other 
were permitted to be kept within the precincts of 
the foreſt. 


301 


2. Tux Court or SewERs, from ſewer, a Wood's Iaſt- 
paſſage or channel of water, is a court erected by J. Intl. «1s. 
commiſſion under the great ſeal, purſuant to the 3. Bl. Com. 


directions 23. Hen. 8. c. 5. which ordains that the 


273. 
ö 1. Bac. Abr. 
lord chancellor, treaſurer, the two chieſ juſtices "i = 


for the time being, or any three of them, whereof . Term Rep, 


the lord chancellor to be one, ſhall, as often as *? 


need be, direct commiſſions and appoint com- 
miſſioners, in the form preſcribed by the ſtatute, 
to enquire. by a jury of twelve men into the repairs 
of ſea-banks and ſea-walls, and the cleanſing of 
rivers, public ſtreams, ditches, and other con- 
duits, whereby any waters are carried off; but 
this juriſdiction is confined to ſuch county or par- 
oder diſtrict as the commiſſion ſhall expreſsly 
name. The commiſſioners are a court of record, 
and may fine and impriſon for contempt. By 
25. Hen. 8. c. 10. no perſon ſhall be compelled to 
take upon him any ſuch commiſſion, unleſs he be 
a * in the county wherein he is appointed 
commiſſioner. * By 3. & 4. Edu. 6. c. 6. crown 
lands in the occupation of ſubjects, ſhall be 
liable to the power of the commiſſioners. By 
13. Eliz. c. g. all commiſſions of ſewers ſhall be 
continued in force for ten years, unleſs repealed 
by a new commiſſion, or ſuperſedeas. By 3. Fac. 1. 
c. 14. all walls, ditches, banks, gutters, ſewers, 
gates, cauſeways, bridges, ſtreams and water- 
courſes, within two miles of Loxdon, ſhall be ſub- 
ject to this court. But. by 7. Ann. c. 9. power is 
given to the lord mayor of London to appoint com- 
miſſioners. And by the 7. Ann. c. 10. they may 
not only proceed according to the laws and cuſtoms 
of Romney-marſh, or otherwiſe, at their diſ- 
cretion, but may aſſeſs ſuch rates and fcots upon 
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the owner of land within their diftri&, as th 
ſhall judge neceffary ; and if any perſon refold 
to pay them, the commiſſioners may levy the 
fame by diſtreſs of his goods and chattels; or 
they may-ſell his land, whether freehold or copy- 
hold. But the proceedings of this court are 


ſubject to the controul of the court of King's 
Bench. ö 


3. TE MARSHALSEA Cour was originally 


uriſdiction of eſtabliſned for the determination of diſputes be- 


durts, 102. 
2· Inſt. 48. 
4. Inſt. 130. 
6. Co. 20. 
Kitchen on 


Courts, 199+ 


tween the King's ſervants, and was held in the 
aula regis, before the ſteward and marſhal of the 
King's houſehold, within the verge of the 
palace, in order that his ſeryants might not be 
drawn away from their attendance on him, It is 
a court of record, holding plea of all treſpaſſes 
committed within the verge, where only one of 
the parties is in the King's domeſtic ſervice, in 
which caſe the inqueſt ſhall be taken by a jury of 
the country; and of all debts, contracts, and 
covenants, where both the contracting parties be- 
long to the royal houſehold, and then the inqueſt 


ſhall be compoſed of men of the houſehold - 


only, By 13. Rich. 2, ft. 1. c. 3. in affir- 
mance of the Common Law, the verge of the 


court, in this reſpect, extends for twelve miles 


round the King's place of reſidence. But tome 


XWood's Inſt. 
£07» 

3. Bl. Com. 76. 
4. Bl. Com. 
273. 

1. Bac. Ab. 
632. 


doubts having ariſen as to the extent of the 
juriſdiction of this court, 


4. Tux PALAck Cour, or Curia Palatii, which 
is frequently confounded with the marſhal's court, 
was erected by letters patent from king Charles the 
firit, in the fixth year of his reign, This is 3 
new court of record, to be held before the 


6. Bulft. . Iſteward of the houſchold, and the knight marſhal 
and ſteward of the court, or his deputy, with juriſ- 
diction to hold plea in all manner of perſonal actions 
whatſocver, as debt, treſpaſs, battery, flander, tro- 
rer, cate, &c. &c. which ſhall ariſe between 
any parties within twelve miles of his Majeſty's 

palace 


29. Co. 79. 
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palace at Whitehall. This juriſdiction was after- 

wards confirmed by Charles the ſecond; and it is now 

held by virtue of letters patent from that king 

dated the fourth day of October, in the fixteenth 

year of his reign. This court 1s now held once a 

week in Southwark, together with the ancient 

court of marches, and hath a priſon belonging to 

it called the mar/halſea. The proceedings of this 

court are by attachment; or capias, but the plaint 

and not the capias is the commencement of the 

action (a), upon which the defendant is to give (a) Ward v. 
bond for his appearance at the next court; and H.. Ges; 
upon his appearance he mult put in bail, to — Ga. 
anſwer the condemnation of the court. But by 

19. Geo. 3. c. 70. ſ. 1. no perſon ſhall be arreſted 

or held to ſpecial bail upon any proceſs, iſſuing 

out of an inferior court, for leſs than TEN POUNDS; 

and in all caſes, whether the cauſe of action ſhall 

amount to the ſum of 10l. or upwards or not, the 

like proceedings ſhall be had as are directed by 

12. Geo. 1. c. 29, The reſt of the proceedings 

are according to the courſe of the Common Law. 

A writ of error lies from this court to the court of 

King's bench; but if the cauſe is of any conſider- 

able conſequence, it is uſually removed, on its firſt 
commencetaent, either into the King's Bench 

or Common Pleas by a writ of habeas corpus cum 

— An indictment will not lie againſt an 

officer of the palace court (65) for arreſting a per- (6) Rex v. 
ſon not of the King's houſehold, on a writ iſſued Stobbs, Trinis 
out of that court, although no leave to make the 8 * 
arreſt be obtained from the board of green cloth ; for 3. Term Rep. 
the charter of Charles the ſecond expreisly pro- 73 
vides, that all proceſs iſſuing out of this court 

ſhall be executed by the bearers of the rod of the 
houſehold : and it would be very extraordinary, 

when ſuch a power is given, if it could not be 
executed without the leave of the crown. 


s. Tux Dureny CovrrT or LANCASTER is 3. Bl. Com. 98. 


keld before the chancellor of the dutchy, or his 8 Inſt. 
4. Iuſt. 206. 212. 2. Danvers Abr. 286. Hardres, 171. Hob. 77. 1. Vent. 157 
Plowd. 72. Crompton on Courts, 134. 
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. deputy, at Weſtminſter. The juriſdiction of this 
court is for or concerning lands holden of the 


King, in right of his dutchy, within or without 

or concerning 
bonds and aſſurances relating to the ſame, or con- 
cerning. the reyenue of the dutchy, But what- 


ever belongs to the juriſdiction of the dutchy 
may be determined in the court of Exchequer; 


and when this caurt claims juriſdiction in reſpect 
of perſons, or becauſe ſuitors dwell within the 
palatinate, or when it retains bills concerning 
lands lying out of the palatinate, or within the 
recincts of the dutchy but holden out of it, a pro- 
Eiben may be awarded. The proceedings in 
this court are, as in the court of Chancery, by 
Engliſh bill and decree, and therefore jt ſeems not 
to be a court of record. 


6. Tut Cours“ or THE PRINCIPALITY OF 
Warts. By 34. & 35. Hen. 8. c. 26. courts 


baron, hundred and county courts, are eſtabliſhed 
in Wales as in England. A ſeſſion is alſo to be 


held twice in every year in each county, by judges 
appointed by the King, to be called THE GREAT 


 SESS1ONs of the ſeveral counties in WALES, in 


which all pleas of real and perſonal actions (hall 
be held with the ſame form of proceſs, and in as 


ample a manner, as in the court of Common Pleas 


at Weſtminſter ; and writs of error. ſhall lie from 
judgment therein (it being a court of record) to 
the court of King's Bench at Veſtminſter. But the 
ordinary original writs, or proceſs of the King's 


« 3-Ro-Rep.147- courts at Veſiminſter, do not run into the princi- 


2. Bulft. 156. pality of Wales, though proceſs of execution 


1. Saund. 
Raym. 206. 
Cro. Jac 48 


Vaugh. 412+ 


423" does; as do all prerogatiye writs, or writs of 
4+ Certicrari, quo minus, mandamus, and the like. 


And even in cauſes between ſubje& and ſubject, 
eſpecially in queſtions concerning real property, an 
1 may be brought in the Exgliſt courts, and 


tried in the next adjoining Ergli/h county to that 


2 


in which the caule of action ariſes, 
: 7. Tus 
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7. Tux Courts: PALATINATE, as Cheſter, ;. BI Com. 56. 
Lancaſter, Durham, and the royal franchiſe of Klada 13.216. 
Ely, are another ſpecies of private courts of a li- —— 
mited local juriſdiction, and have an excluſive cog- 

nizance of pleas, in matters both of law and equity. 

They are called palatinate courts, d comitatu et *- Bl. Com. 
palatio regis, becauſe the owners thereof were kn of 
companions of the King in his palace, and had Courts, 137. 
jura regalia, or King-like rights and authority, Wes Juke 
Theſe courts are ſuperior courts of record, and 
exerciſe a juriſdiction within their own precincts 

in as ample a manner as the courts at Weſtminſter. 

The King's ordinary writs do not run into theſe 5 
counties; but although they have jura regalia, 2. Inſt. 865. 
they muſt derive their authority from the crown; 8 
and at this day no palatinate juriſdiction can be 1. Sund. 74. 
erected without an act of parliament. Ven, 135 


8. Tux STANNARY CouRTs. Theſe courts 1 Bac. Ab. 652. 

were inſtituted for the conveniency of tinners, 4* Int. 229 
. . . I2. Co. 10. 
that they might be encouraged in the making of plava. 327. 
tin, one of the ſtaple commodities of the kingdom; Ko. Ab.547- 
and therefore, in Cornwall and Devonſhire, where td {ce the fa 
the ore or mine of which tin is made chieflyc. 15. wherein 
abounds, the workers herein are allowed the privi- the privileges 
. . . of the tinners 

lege of ſuing and being ſued in thoſe places only. are confirmed 
The juriſdiction of the court is guided by ſpecial and explaineds 
laws, by cuſtom, and by preſcription time out of & An.“. 
mind. No writ of error lies upon any judgment 1. Sid. 233. 
in theſe courts, but the party grieved mult be re- Ro. Rep. . 
0 . 4 Iaft. 231. 
lieved by appeal, —Firſt, To the ſteward of the Co. Car. 331. 

nnary courts where the matter lies. Secondly, 
To the under warden of the ſtannaries. Thirdly, 
To the lord warden of the ſame ſtannaries; and 
Fourthly, For want of juſtice there, to the prince's 
privy council, as Nuke of Cornwall, Blowers, and all 
other labourers and workers bond fide in and 
about the ſtannaries of Cornwall and Devon, are 
within the privilege of theſe courts; and tranſi- 
tory actions between tinner and tinner, or 
worker and worker, though not concerning the 
ſtannaries, nor ariling therein, if the defendant 


be 
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t. 21. be found within the ſtannaries, may be brougbt 


Ro. Rep. 379 jn theſe courts, or at Common Law; but if 
one party only be a tinner or worker, ſuch tran- 
ſitory actions, which concern not the ſtannaries, 
nor ariſe therein, cannot be brought there. 

4. Inſt. 22. They have no juriſdiction of any local action 

9 ariſing out of the ſtannaries; and matters of life, 
member, and plea of land, are expreſsly excepted 
out of their charter (a). 


9. Tux Cours ix Loxpox, and other cities, 
boroughs, and corporations throughout the 
kingdom, held by preſcription, charter, or act 
of parliament, are alſo of the ſame private and 
limited ſpecies. Tus Court or HvsT1NGs is the 
higheſt and moſt ancient court of record within the 
city of London, and is always held at Guildhall, 
betore the lord mayor and ſheriffs of London 
for the time being; but when any matter is to be 
argued and determined in this court, THE RECORDER 
fits as judge, with the lord mayor and ſheriffs, and 

ives rules and 13 therein. This court hath 
jurildiction of all pleas, real, perſonal, and mixed; 
and for this purpoſe it is diſtinguiſhed into two 
1. Bec. Ab. 6jf. Courts, as the judges fit one week on real actions, 
and the other on thoſe which are perſonal or 

mixed. In this court deeds may be enrolled, re- 

coveries may be paſſed, wills may be proved, and 

Laws of Lon- replevins, writs of error, writs of right patent, 
dun, p. 103. writs of waſte, writs of partition, and writs of 
dower, may be - for any matters within 

the city of London, or the liberties thereof. Upon 

i. Ro. Ab. 45. a judgment given in this court, a writ of error lies 
. to St. Martin's, before certain juſtices, and from 
2. Leon. 107. their determination a writ of error lies to parlia- 
Fegg. 19% ment —Secondly, Tux Sner1yys Courts. There 
Corp, are two ſheriffs of To:don and Middleſex, each of 
Rawk.P.C. whom keeps a court of record for all perſonal 
actions within the city of London. Theſe courts 


3-Bl.Com 80. 
4- Ink. 347» 


(a) See a ſmall octavo treatiſe „ vocation or Parliament of Te- 
entitled,“ Laws of the Stannatics © nures at Truro, 13. dept» 27+ 
* n Co:nwall, made at the Con- © Geo. 2,” 


\ 


are 
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gre alſo kept at Guildhall, and in each court Ar Bac.Ab-658, 
NTEWARD is the judge. To theſe courts there are mmm 
two priſons called comyTtERs, the one in Mood- 
ſtreet, the other in the Poultry. The proceſs is, 
by ſummons, arreſt, foreign attachment, &c. 
and cauſes may be removed from hence by habeas 
orpus to Meſiminſter-hall.— Thirdly, TAE Count ».Bac-Ab.6;8, 
or Equity, commonly called the Covgr + * 
CoxscixxcE. The juriſdiction of this court ariſes 3. Keb. 412. 
from a cuſtom of London, that if a plaint of debt 
be entered in the ſheriff's court, upon ſuggeſtion 
of the defendant, the lord mayor may fea or the 
parties and for the record, and examine the 
parties upon their plea, and if he finds that the 
plaintiff is ſatisfied, he may award that the plaintiff 
hall be bound; but he cannot examine after 
judgment.—Fgurthly, Tre CovaT or RequEsTs, 4. Bl. Com. 87. 
which 1s alſo called the Court of Conſcience, which 3 OG 
s held before certain commiſſioners at Guildhall, don, 125. 
and was firſt eſtabliſhed by the 3. Zac. 1. c. 15, LexCondonene 
for recovering of debts under forty ſhillings, and Niadlaadꝰ. 
has been new modelled by the ſtatutes of 14. Geo. 2. Kiftory of Lone 
c. 10. and 25. Geo. 3. C. 45. ſ. 7. by virtue of RG 225. 
which two aldermen and four commoners fit 12. Mo des. 
wice a week, to hear all cauſes of debt not ex- 
ceeding the value of forty ſhillings, which they 
examine in a ſummary way, by the oath of the 
parties, or other witneſſes, and make ſuch order 3. Il. com. 8 .. 
therein as is conſonant to equity and good con- 
ſcience.—Fifthly, Tus CourT or ORPHANS IS ,, ro 
2 court of record, eſtabliſhed for the care and 375. 
government of Orphans. The lord mayor and + Jaft 248. 
aldermen have the cuſtody of orphans, under age Ab. $11. 
and unmarried, of freemen or freewomen of ;. Co. 33. 
London that die, and the keeping of all their 1 
hands and goods.—Sixthly, IHE Cou n or Com- _ hs 
uo CorxciL conſiſts of the lord mayor, alder- 62. hay 
men, and ſuch as are choſen by every ward out of 
the commonalty to repreſent the whole com- 
monalty of London. In this court they make acts 
tor the better execution of the laws of the corpo- 
tation, but theſe acts mult not be repugnant » 
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4 Inſt. 249. 
„ Co- 66. 
Woad's Inſt. 
zi 8. 


& Inſt. 249 
Wood's laſt. 
318. 


4. Inſt. 250, 
s. Co. 126. 
Stra. 663. 
a. Ld, 2. 
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1 Iaſt. 450. 


Hen. 7. c. 15. 
2. Jac. 1. c. 14. 
7 Aun c. wy 

1. Hawk. P. C. 


4 IA 7. 2 51. 
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the general laws of the land.—Seventhly, Tur 
CouxkT oF WarDwMoTE, or Ward Court, which 
reſembles the country lects, every ward being as a 
hundred, and the pariſhes as towns. There are 
twenty-fix wards, divided, for the better govern- 
ment of them, amongſt the aldermen of the city, 
In every ward there is an inqueſt of twelve men, or 
more, {worn every year, to enquire of and prevent 
nuiſances, &c.—Eighthly, Tuk CovrT or HAll- 
MOT E, or Hall Court, is, the court which every 
Company in London keeps in their hall, for 
the better regulation of their Company.—Ninthly, 
Int CHAMBERLAIN'S COURT is for the enrolling 
of the indentures of apprentices; for an appren- 
tice may refuſe to ſerve if his indentures are not 
enrolled, and may ſue out his indentures in this 
court, or in the mayor's court, and thereby be 
diſcharged from his maſter. In this court, alſo, it 
is that citizens take up their freedom of the city. 
The chamberlain is judge in all complaints, either 
of the apprentice againſt his maſter, or of the 
maſter againſt his apprentice, and may puniſh the 


offender at his diſcretion. There is alſo, Tenthly, 


Tux Cour oy ConsERVATION for the water, and 
in which the lord mayor of London hath the rule 
and government. His juriſdiction extends from 
Sgaines- bridge to the waters of Y and Medcoay ; 
and he may puniſh ſuch as uſe unlawful nets, or 
other unlawful engines in fiſhing, or who take filh 
under the ſizes preſcribed by the ſtatutes, 


10. Tux Tower HawLET CovkT is holden 
within the precincts of the Tower of London, be- 
fore the ſteward by preſcription, who hath cogni- 
zance of debt, treſpaſs, and other actions of any 
ſum, Part of the Tower Liberty is within the 
city of London, and part within the county ot 
Miudleſex; and this court had authority not ny 
over the ſeveral hamlets in the county, but allo 
over a part of the Liberty of St. Catherine's, for 
which a diſtinct court is kept; and wh i 

allo 
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alſo a royal juriſdiction for eccleſiaſtical cauſes, and 
therefore an appeal lies from thence to the King in 
his. chancery. But by 26. Geo. 2. c. . the court of 
Tower Hamlets is put under new regulations, 
the extent of its juriſdiction aſcertained, and the 
modes by which it is authoriſed 40 proceed clearly 
and diſtinctly pointed out. 


11. Tat CovrT or STEPNEY, or, as it is more Wood's Infly 
commonly called, the Whitechapel Court, is a 319. 


court of record within the county of Middleſex, 
the ſtyle of which is, ** Seneſchallo curiæ noſtræ de re- 
« cordo infra manerium de Stepney et Hackney in comi- 
„ tatyu Middleſex, hamletas et libertates eorundem, nec— 
% non capital: ballivo prehonorabilis — manerit 
% ſui de Stepney predict. et eorum cuilibet ſalu- 
6c 7 em. a : 


12. THE CovkT or Sr. MarTix's LE GranD, Wood's In 
near Alderſgate, is a court of record for the trial of; 


all perſonal actions. It is a Liberty within the 
deanery of Weſtminſter, and ſubject to the Liberty 
thereof, having a peculiar juriſdiction within 


itſelf. 


13. Tux CourTs oF THE Cinque PorTs. The Bratton, bk. 3. 
Cinque. Ports are ancient 8 towns, lying to-! 


wards the ſea- coaſts, which are 
There are ſeveral courts within the Cinque Ports; 


mayor and jurats; and another, which is called 
curia guingue portum apud Sheprway. There is alſo a 


court of chancery in the Cinque Ports, though no 


original writs iſſue thence ; but it ſerves to decide 
matters of equity, and to relieve againſt errors on 
proceedings at law. The lord warden hath two 
juriſdictions: —Firſt, The authority of an admiral 
to hold plea by bill concerning the guard of the 

0 caltle, 


4 . Intt. 22 3s 
eld per baroniam. 2. Inſt. 558. 
2 253. 
I. Sid. 166. 
one before the conſtable of Dover caſtle; others 1. Ch. Caf. geg. 


within the ports themſelves, held before the Dyer, 326. 
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(a) See 28. caſtle, &c: (a). and ſecondly, According to the judg 
Edw. i: + 7 courſe of the Common Law. The mayor and WM the 


2. Hen. 5. . . 
o7 lien. $6.4. jurats of the ſeveral Cinque Ports have power to 


27.-Hen.8.c-15- 7 1pon their judgments no wri 
— hold plea, &c. and up judgm rit 


11. K 13. Will. of error lies to the King's Bench; but they are 
3. 6 examined by bill, in nature of a writ of error, 
* before the lord warden, at his court of She pꝛrqh. I 
2. Sid. 336. The juriſdiction of the Cinque Ports is general, 1 Kin 
Goo. Elia. 919: and therefore they may take cognizance of action: Ml tak 
2. pe real, perſonal, and mixed. | jud 
1. Bac. Ab. 65 r. 3 ED' 
| _ 14. Tyus Covars OF THE UNIVERSITIES or cane 
so. OxrorD AND CAMBRIDGE are alſo of a ſpecial MI con 


3-Bl. Com. 83. and particular nature, and are granted to them by juri 

ce. 30. charters, confirmed by the ſtarute 13. Flix. c. 29. hig 

and their privileges extended and explained by was 

letters patent, Shed zoth March, 11. Car. 1. his 

Theſe courts are called the chancellors' courts, MW opi 

who are uſually peers of the realm, and are ap- f 

pointed over the whole univerſity. Bur the courts eſp 

are kept by their vice chancellors, aſſeſſors or MW But 

deputies; and cauſes in them are managed by po- 

advocates and proctors. ras co gar ex- me 

tends over all matters eccleſiaſtical and civil, W jur 

Sed vide except mayhem, felony, and freehold, where a W tho 

Prynne's i= ſcholar, ſervant, or miniſter of the univerſity is I cixc 
madverhons 9 8 a . 

on the fourth One of the parties in ſuit ; and it has been lately WM or 1 

Inſt. 3638, determined, that a college barber at Oxford, is d 

though he reſide in the city, out of the if the 

| college, is entitled to the privileges of the ¶ cuf 

| The King v. univerſity. Their proceedings are in a ſummary pat 

Nn Pen, way; according to the practice of the civil law, WW ore 

21. Geo-3. or the laws, ſtatutes, privileges, liberties, and Ml the 

Dougl. 531. cuſtoms of the univerſities, or the laws of the WW to 

| | Cents, land, at their diſcretion. From the ſentence of by 

| 99%, 52. the chancellor's court, an appeal lies to delegates by 

appointed by the congregation; from thence to o 

other delegates of the houſe of convocation ; and He 

if they all three concur in the ſame ſentence, it is, I in | 

by the laws of the univerſity, final. But if there 7 

be any difcordance or variation in any of the Kir 

three ſentences, an appeal lies in the laſt reſort to IF @ 1 

| judges 
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judges delegates appointed by the crown, under 
the great ſeal in chancery. 


VI. Courts of Equity. 


* 4 — Court or CHANCERY K one of the 3-M.Com. . 
ing's ſuperior and original courts of juſtice, and + Jad. 38. 
kes denne ef Chansstp, Gere G, Penn dt . 
judge who preſides there, who, according to Six Camden, Co- 
EpwarD Cokk, is fo termed d cancellendo, from ag pet 
cancelling the King's letters patent when granted Per. Pythzws, 
contrary to law, which is the higheſt point of his d c-12- 
juriſdiction. The origin of this court is of very 4utionto e. 
high antiquity, and the power of the chancellor Williams'sex- 
was formerly very conſiderable, being eminent for Hide 
his learning, revered for his virtues, high in the Practice of ths 
opinion and confidence of the ſovereign, and the Count of 
ief perſon for the adminiſtration of juſtice, Spelman s 
eſpecially in private cauſes, next under the prince. Gloff. 105 
But towards that part of the Norman period when the 1 "_ 
power of the grand juſticiary was broken, and Duga. zz. 
the aula regis was divided into ſeparate and diſtinct 
juriſdictions, it is highly probable that the au- 
thority of the chancellor became alſo conſiderably 
circumſcribed : at preſent the office of chancellor 3-Bl.Com. ar- 
or lord keeper (whoſe authority by 5. Eliz. c. 18. 
is declared to be exactly the ſame), is created by .Ro.Ab.z35. 
the mere delivery of the King's Great Seal into his 
cuſtody, whereby he becomes, without writ or 
patent, an officer, even at this day, of the 
greateſt weight and power of any now ſubſiſting in 
the kingdom, and ſuperior in point of precedency 
to every temporal lord. He is a privy councillor Seld. Of. of 
by his office, and prolocutor of the houſe of lords g fig 
bf preſcription. To him belongs the appointment 07 ry — 
of all juſtices of the peace throughout the kingdom. 4. Co. 54- 
He is the keeper of the King's conſcience; viſitor, Hen. 
in right of the King, of all hoſpitals and cogleges 
«© the King's foundation; and patron of all the 
King's livings under the value of twenty pounds 
a year in the King's books. He 1s the general 


guardian 
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2383 of all infants, idiots, and lunatics; and 
is the general ſuperintendance of all charitable 
uſes in the kingdom; and all this over and above 
the vaſt and extenſive juriſdiction which he exer- 
ciſes in his judicial capacity in the court of 
chancery; wherein there are two diſtinct tri- 
bunals, the one ordinary, being a court of 
Common Law ; the other extraordinary, being a 
The Court of court of Equity. The chancellor, having retained 
Chancery con- upon the diviſion of the courts the cuſtody of the 


Offcina Bre Great Seal, retained alſo the right of affixing it 


rium. to all patents, commiſſions, and writs ; and hence 


this court 1s conſidered at this day as the great ſhop 

of juſtice, out of which all original writs, which give 

other courts a juriſdiction, do iſſue, and are made 

returnable into ſuch courts on a common return day; 

and from this court do alfo iſſue all commiſſions of 

charitable ufes, bankrupts, ſewers, idiots, luna- 

"tics, &c.; and ſuch writs, commiſſions, and 

4-Inft. 40, 8:. patents, may be ſued out at any time, as well in 

* vacation as in Term-time, from whence this court 

is ſaid to be always open. Theſe writs (relating 

to the buſineſs of the fabjedt), and the returns to 

them, were, according to the ſimplicity of antient 

times, originally kept in A HAMPER, in hanaperio; 

and the other relating to ſuch matters wherein the 

crown was immediately or mediately concerned, 

| were preſerved in A LITTLE BAG, parva baga; and 

5 thence has ariſen the diſtinction of the hanaper 

office and the petty bag office, both of which belong to 

The ordinary the COMMON LAW COURT in Chancery. This 

legal juriſdic- ordinary legal court is much more ancient than the 
tion of the . 9 . 

Court of court of equity. Its juriſdiction is to hold plea 

ry- upon a ſcire facias; to repeal or cancel the King's 

letters patent, when made againft law, or upon 

untrue ſuggeſtions; and to hold plea of petitions, 

monſtrans de droit, traverſes of offices, and the 

like, when the King hath been advited to do any 

act, or is put in poſſeſſion of any lands or goods, 

in prejudice of a ſubject's * It alſo appertains 

4 Int. 20. to this court to hold plea of all perſonal actions, 


where any officer or miniſter of the court is a 


party 


= 
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party. It may alſo hold plea by ſcire facias of the 
tithes of foreſt lands, where granted by the King, 
and claimed by a ſtranger againſt the grantee of 
the crown ; and of execution on ſtatutes, or re- 
cognizances in nature thereof, by the ſtatute . Ro. Ab. 469. 
23. Hen. 8. c. 6. But if any cauſe come to ifſue 
in this court, that is, if any fact be diſputed be- 
tween the parties, the chancellor cannot try it, 
having no power to ſummon a jury; but muſt de- 3 
liver the record proprid manu (a) into the court of /a/ The deli- 
King's Bench, where it ſhall be tried by the 7 * 
country, and judgment ſhall be there given thereon. hands oanot- 
And when judgment is given in chancery upon ficer of the 
demurrer, or the like, a writ of error, in nature cn. 4, uihci- 
of an appeal, lies out of this ordinary court into the 157. 
court 49 Bench.—THE EXTRAORDINARY, Tuc coc or 
or equitable juriſdiction of the court of chancery, chancery con- 
and all the other courts of equity in this kingdom, ſdered as a | 
derive their eſtabliſhment from ſo remote an antiqui- yi of cave 
ty, that thoſe who bave attempted accurately to dition. 
deſcribe theſe courts have failed ; and indeed the 
diſtinction between /azo and equity, as adminiſtered 
in the different courts of juſtice in this country, is 
not at preſent known, nor ſeems to have been 
known in any other country at any time. It is 
certain, however, that the court of chancery, from 


CS, Ys Aa 9 


it is now become the court of the greateſt judicial 
conſequence, although in its proceedings by 

Eagliſh bill it is nor a couRT OF RECORD. The 

ſubject of which this court takes cognizance has 

been generally divided into three parts, viz. fraud, 

truſts, and accident; but independent of theſe, ſpe- 

cific performances of agreements, portions, powers, 

wills, deviſes, legacies, executors, and adminittrators, 

form very contiderable branches of relief, which 

come within the tognizance of the equitable juriſdic- williams's fu- 
tion of this court. From this court of equity in chan- —— 0 
cery, as from the other ſuperior courts, añ appeal Practice. p. 20. 
lies to the houſe of peers. But there are theſe 
diſterences between 8 a court of equity, 3-Bl.Com. 333 

| an 
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and writs of error from a court of law :—Fi1rgr, 
The former may be brought upon any interlocy- 
tory matter; the latter upon nothing but only a 
definitive judgment. SECONDLY, That on writs 
of error, the houſe of lords pronounce the judg- 
ment; on appeals, it gives direction to the court 
below, to rectify its own decree. 


* 


3. Bl. Com. 4. 2. Tye Court or EXCHEQUER alſo acts in a 
Fon e lag. double capacity, as a court of law and court of 
equity. The court of equity is held in the ex- 
chequer chamber, before the lord treaſurer, the 
chancellor of the exchequer, the chief baron, 
and three puiſue barons; but the chancellor of the 
exchequer never ſits, unleſs the barons are equally 
divided in opinion, in which caſe the chancellor 
comes down, hears the caufe, and gives his 
opinion. The primary and original buſineſs of 
this court 15, to call the King's debtors to account, 
by bill filed by the attorney general, and to re- 
cover any lands, tenements, or hereditaments, any 
oods, chattels, profits, or other benefits belong- 
Wood, 469- ing to the crown. The manner of their proceed- 
| ing is almoſt according to the practice of the 
high court of chancery, the leading proceſs of 

this court, like that, being by fu; but the 

plaintiff muſt ſer forth in his bill that he is a 

debtor to the King: but whether he is ſo in fact 

or not, is no ways material; for as by a fiction 

almoſt all forts of civil actions are now allowed 

to be brought in the King's Bench, in like 

manner by this fiction all kinds of perſonal 

ſuits may be proſecuted in the court of exchequer. 

(a) See alſo By 1. Eliz, c. 4, the firſt-fruits and tenths are 
23- Elis e. ++ Within the ſurvey of the court of exchequer (a). 
« + ——gþ J. An appeal from the equity fide of this court lies 


27. Kliz. c. 3+ 
7. Inc. i. c. 15. immediately to the houſe of peers, 


469. 
1. Bac. Ab. 599+ 


VII. Courts of a Criminal Juriſdiction. 


4. Bl. Com. r. Tut Hicn Covrr oF PARLIAMENT is the 
ſapreme court of the kingdom, not only for 
+ the 
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the making, but alſo for the execution of laws, q 
by the trial of great and enormous offenders, , 
wherher lords or commoners, in the method of 
ny impeachment: A commoner cannot, 
10wever, be impeached before the lords for any 
capital offence, bur only for high miſdemeanors. 
A fer may be impeached for any crime. By 
12. & 13. Hill. 3. c. 2. no pardon under the 
great ſcal ſhall be pleadable to an impeachment by | 
the commons of Great Britain in parliament. The. Bulſt. 158. 
articles of impeachment is a kind of bill of in- Staund. 182. 
dictment, is found by the houſe of commons, + #8: 54. C 
and tried by the peers; and the King, by his com- _ N 
miſſion under the great ſeal, reciting the impeach- 4. N. Com. 
ment, uſually conſtitutes ſome peer iH STEWARD **F 
of the kingdom : but this appointment of a lord 
high ſteward does not alter the nature and conſtitu- 
tion of the court; it is ſtill the high court of par- 
liament, in which every temporal peer has a right 1432 
to be preſent during every part of the proceeding, 
and to vote upon every queſtion, both of law and 
fact; the deciſion of which is guided by the 
majority of voices, and in which deciſion the lord z-Hawk.P.C, 
high ſteward votes merely as a peer, and in no?“ 
other right. 


2. Taz CovarT or TR Lord Hicn SteEwARD 4 Bl. Com, 

oF GREAT BRITAIN, is a court inſtituted for the 161. 

trial of peers indicted for treaſon or felony, or 

for miſpriſion of treaſon or felony. When, there- 

fore, ſuch an indictment is found by a grand jury 

of freeholders in the King's Bench, or at the 

aſſizes before juſtices of oyer and terminer, the Staund. 152. 

King, by his commiſſion under the GREAT SEAL, e 

reciting the indictment, conſtitutes ſome peer 333. 

HIGH STEWARD of the kingdom pro hdc vice, and 

by the ſame commiſſion gives him power to receiye 

and proceed on ſuch indictment, and requires the 

peers to be attendant on him, and the lieutenant 

of the Tower to bring the priſoner before him. 

The indictment is then removed into this court by 3. Inſt 28. 

writ of cerſiorari, and the ſteward makes a precept; — 
LI 2 under 


— —— — - 
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2, Hawk. P. C. 
993 


4. Bl. Com. 
263. 

2· Hawk · P. C. 
575 


Poller, 142. 


* Inf. 29 
*:annds 152» 
2. Jones, 55+ 
| Raym- 408, 
8. St. Tr. 702. 
3. St. Tr. 
958. 557 · 
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under his ſeal to the ſerjeant at arms appointed 
to ſerve him during the time of the commiſſion, 
to ſummon the peers before him at ſuch a place, 
day, and hour; and by the ſtatute 7. Will. z. c. 3. 
all the peers who have a right to ſit and vote in 
parliament, ſhall be ſummoned at leaſt twenty 
days before ſuch trial, to appear and vote therein ; 
and every lord appearing ſhall vote in the trial of 
ſuch pcer, firſt taking the oaths of allegiance and 
ſupremacy, and ſubſcribing the declaration againſt 
popery. During the ſeſſion of parliament, the 
trial of an indicted peer is not properly in the 
court of the lord high ſteward, but before the 
court laſt mentioned, of the King in parliament. 
In the court of the high ſteward he alone is the 
judge in all points of law and practice; the pcers 
tryers are merely judges of the fact, and are 
ſummoned by virtue of a precept from the high 
ſteward, to appear before him on the day appoint- 
ed by him for che trial, 2 rei veritas melius ſciri 
poterit. But in the trial of a peer in full parlia- 
ment, or before the King in parliament, for a 
capital offence, whether upon impeachment or 
indictment, every peer preſent at the trial votes 
upon every queſtion of law and fact, and the 
queſtion is carried by the major vote, and the 
{teward acts rather in the nature of a ſpeaker 
pro tempore, a chairman of the court, than 
the judge of it; for the collective body of the 
peers are therein the judges both of law and fact, 
and the high ſteward hath only a vote therein in 
right of his peerage. The priſoner, when brought 
to the bar, is to be arraigned by the clerk of the 
crown, hut he is not to 1!:fuu on the uſual ceremony 
of his holding up his hand; and after the 
priſoner hath pleaded and put himſelf upon God 
and his peers, the King's counſel go through the 
evidence, and the priſoner makes his defence by 
countel; after which he is taken from the bar, 


and the lords go together to conſider of their 


evidence ; and when a majority 'of them, being 
above the number of /welpe, are agreed, they re- 


turn 
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turn to the place of trial, and the lord ſteward 
demands of them one by one, beginning with the. 
p#i/ne, whether the perſon arraigned be guilty or not, 


317 


Hawk. P. C. 


guilty; and they anſwer one by one, not upon their 594. 


oaths, but upon their honour and allegiances. No- 
lord of any other country, or even of Scoflend3 
before the Union, nor of Ielund, nor the jon and, 
heir apparent of any peer, or any other man what-3 
ſoever, who is not at the time a lord of parlia-5 
ment, hath any right to ſuch a trial in this kingdom. 
But ducheſſes, counteftes, or baroneſſes, whether 
they be married or ſole, ſhall be tried before the 


Inſt. 48. 
» Init. 30. 
o. L. it. 156, 
Co. 117. 
Hauk. r. C. 
J 3» 


peers of the realm; and it ſcems agreed that as. Inft. 45. 56. 


ueen conſort or dowager, whether the continue 
fole or take a ſecond huſband after the King's 
death, be he a peer or commoner ; and alſo all 
peereſſes by birth, whether they be ſole or married 
to peers or commoners; are entitled to the ſame 
privileges, as are all marchioneſſes and viſ- 
counteſſes. It was determined in the caſe of the 


Earl Ferrers, that a peer indicted of felony and Faſter, 139, 


murder, and tried and convicted thereof before; , 


the lords in parliament, ought to receive judg- 
ment for the ſame according to the proviſions of 
the 25. Geo. 2. c. 37. and alſo,” that if the day 
appointed by the judgment for the execution, 
ſhould lapſe before ſuch execution done, that a 
new time may be appointed for the execution, 
either by the high court of parliament before 
which ſuch peer was convicted and attainted, 


* AX. * 


although the office of the high ſteward be de- See the Year 


termined, or by the court of King's Bench, 
parliament is not then fitting, and the record 
of the attainder be properly removed into that court. 


3. Tux Couxr or Kixc's BEN SAH is divided 


if the Book, 1. Hen. 
7. pl. 22 


into a croton fide and a plea fide, the latter of which. Hale, 13. 


11. Co. 98. 


we have already conſidered in a former part of RH. 3. 


this Chapter. On the crown fide this court 15 en- 


1. Ro. Ab. 226. 


truſted with the higheſt juriſdiction, not only over 2. P. O. 21. 


all capital offences, but alſo all other miſdemeanors 


whatſo ever of a public nature, tending either to a 
| LI 3 breach 


1. Sid. 211. | 
4. Bl. Com. 
262, | 

- anda; 
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breach of the peace or the oppreſſion of the 
ſubject, or to the railing of tation controverſy or 
debate, or to any manner of miſgovernment ; ſo 
that whatſoever crime is manifeſtly againſt the 
public good, it comes within the cognizance of this 


court, though it do not directly injure any par- 


ticular perſon: neither can any private ſubject, 

who has not forfeited his right to the protection of 

the law, ſuffer any kind of unlawful violence, or 

groſs injuſtice againſt his perſon, liberty, or 

poſſeſſions, from any perſon whatfoever, without a 

proper remedy from this court, not only for 

ſatisfaction for the private damage, but alſo for 

the exemplary puniſhment of the offender: neither 

is it neceflary, in a proſecution for any ſuch 

offence in this court, to ſhew a precedent of the 

like crime formerly puniſhed here agreeing with 

the preſent in all its circumſtances ; for this court 

being the cuſtos morum of all the ſubjects of the 

5. Bac · Ab 301. realm, whenever it meets with an offence contrary 

Co. Lu. 21 · to the firſt principles of common juſtice, and of 

ren 16g. gan ſequence to the public if not re- 

gerous conſequence public if not re 

ſtrained, will adapt ſuch a puniſhment to it as is 

ſuitable to the heinoutnels of it. And ſo high a 

truſt doth the la repole in the juſtice and in- 

regrity of this court, as generally to leave it to 

the diſcretion of its judges to infli&& ſuch fine and 

impriſonment, and even infamous corporal puniſh- 

ment on offenders, as the nature of the crime, 

conſidered in all its circumſtances, ſhall require: 

Meer, 666. neither doth it confine them to the uſe of their own 

8 Sid; . priſon, but leaves them at liberty to commit 
aſes Tempus . , . . 

Hardwick, 37. Offenders to my prifon 1n the kingdom which they 

ſhallthink moſt proper, and doth not ſuffer any other 

court to remove ar bail any perſon condemned ta 

impriſonment by them, Into this court, alſo, all 

moors from all inferior courts may be re- 

bee 6.H.8.c 6. moved by writ of certiorari, and either tried at bar 

Sayer, 26.127. Or at ii privs, by a jury of the county out of 

5 ng which the indictment is brought. This court 

115. 2262. Alſo hath not only power to reverſe erroneous 

a judgments given by inferior courts, but alſo to 


puniſh 


292 * . a - 00 2.2. 
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niſh all inferior magiſtrates and all officers of , 
juſtice for all wilful and corrupt abuſes of their au- 

thority againſt the known, obvious, and common 

principles of national juſtice; but not for mere 

miſtakes which an honeſt, well-meaning man may Lot, c.. 
innocently fall into. The judges of this court are 

the ſupreme coroners of the kingdom, ſovereign 

juſtices of oyer and terminer and general gaol de- 

livery, and of eyre, and principal confervators of 


the peace ; and being the principal court of cri- 


minal juriſdiction, the coming of the court of, Bl. Com. a6 


King's Bench into any county ſuſpends the power 2. Burr. 1042, 
of Ki former commiſſions of oyer and terminer Nod Ink. 
and general gaol delivery: but by 25. Geo. 4. c. © 

18. a particular proviſion is made for the ſeſſion . Hawk. p. C. 
of oyer and terminer and general gaol delivery 
holden at Newgate for the county of Middleſex. 

When this court, whoſe juriſdiction is original 

and inherent, extending all over England, pro- 

ceeds on an offence committed in the fame county 

wherein it fits, the proceſs may be made returnable 
immediately; but when it proceeds on an offence 

removed by certiorari from another county, there 9: Co. 168. 


mult be fifteen days between the tee and the re- up pages * 
turn of every procels. 7. Sid. 22. 


4. Thx CouRr oF Cu1vALRY, when held before 
the Lord High Conſtable of England, jointly with 
the Marſhal, is a court of criminal juriſdiction 4; Bl. Com. 
over pleas of life and member ariſing in matters 2. Com. Dig. 
of deeds of arms and war, as well out of the realm 599- 
as within it The office of high conſtable of — 
England, which was anciently hereditary, being, 
eſteemed too extenſive an authority to be ſafely . 
intruſted in the hands of a ſubject, is now only Madox, 27. 
created pro hac vice at coronations and the like; 
and indeed the criminal as well as civil juriſdiction 


of this court, being reſtrained by divers acts of — — 
Parliament, is now fallen into entire diſuſe, 1. Hen-4-£-14- 
| wn it. 391. 


held 7. Mod. 128. 


- Tux Hicn Couxr or ADMIRALTY, hel 
before the Lord High Admiral of England, or his . Bl. Com. 268. 
| L14 deputy, + Inft. 134. 
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| deputy, ſtyled the Judge of the Admiralty, isa 


court not only of civil but of criminal juriſdiction 

alſo, and hath cognizance of all crimes and of- 

fences committed either :1pon the fea, or on the 

coaſts out of the body or extent of any Engliſh 

county; and by 15. Rich. 2. c. 3. of death and 

mayhem happening in great ſhips being and ho- 

vering in the main ſtream of great rivers below the 

bridges of the ſame rivers. The crime of piracy 

alſo is within the cognizance of this court; and it 

— is ſaid, that if committed by any perſon, native or 
on _ foreigner, with whoſe country we are in amity, 
Old Bailey, trade, or correſpondence, whether in the narrow 
Admiralty or other ſeas, Mediterranean, Atlantic, Southern, 

Seſſions, $ . , 

Will. 3, or any branches thereof, either on this or the other 

| ſide of the Line, it is within the cognizance of thif 
court. By 28. Hen. 8.c. 15. all felonies and rob- 

beries upon the ſea, within the juriſdiction of the 

admiralty, ſhall be inquired, tried, heard, deter- 

mined, and judged, in ſuch ſhires and places in 

8 St. Tr. 3- the realm as ſhall be limited by the King's com- 

5. Wood, 67: miſſion, in like form and condition as if ſuch of- 

fence had been committed or done in or upon the 

land; and ſuch commiſſion ſha!l be had under THE 

GREAT SEAL directed to the admiral or his deputy, 

and to three or four ſuch other ſubſtantial perſons 

as ſhall be named by the lord chancellar, among 

whom two common law judges are conſtantly ap- 

inted, who, in effect, iry all the priſoners; the 

indictment being firſt found by a grand jury of 

twelve men, and afterwards tried by another jury, 

as at common law. This is now the only method 

of trying marine felonies in THE covRT OF ADMI- 
RALTY ; the judge of the admiralty ſtill preſidin 

therein, juſt as the lord mayor pretides at the f<- 

fions in Lordan. By 30. Geo. 2. c. 25. & 20. a ſeſ- 

" Hawkins ſion of oyer and terminer and gaol delivery for the 

"Pleas of the trial of offences committed on the high ſeas within 

Crown, 159- the juriſdiction of the admiralty of England, ſhall be 

held twice at leaſt in every year, that is to ſay, in the 

months of March and October, in every you at 

| | 1 uſtice 


4. Bl. Com. 71. 
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a Juſtice Hall, in the Old Bailey, London, or in fuch 
a other places within England as the lord high ad- 
f. miral, or commiſſioners for exccuting the office, 
10 or any three or more of them, by writing under 
h their hands, directed to the judge of the court 
d of admiralty for the time being, ſhall appoint. 
o | | 
0 6. Tux Couzr or Assisks, Afiiſa, from the Co. Lit. 155. { 
y word afideo, which ſignifies to aſſociate or fit r * 1 
it gether, is a court wherein THE TWELVE JUDGES, L Inft. 158. 
or viz. the judges of the courts of King's Bench, 3 Ul. Com. 35. f 
Y, Common Pleas, and the Barons of the Exchequer, 4 
0 are empowered to try, twice in every year, in their 1 
n, reſpective circuits, all cauſes, civil and criminal, 
er in every county of England, except only Loadon 
is and Midleſex. Theſe circuits are ſix in number, 
b- to each of which two judges are appointed. 
he For //ales there are four circuits, including what k 
r- is called the Cheſter circuit; and by 18. Elia. c. 
in 8. the King is authorized to appoint two perſons 1 
n- learned in the laws to be judges in each of the A 
1 Welch circuits. The judges upon theſe occaſions 
he ſit by virtue of fiye ſeveral commiſſions: 1. The 
TE commiſſion of Aſſiſe, which is directed to the 
y, judges and clerk of aſſiſe, to take aſſiſes; that is, | 
ns to take the verdict of a peculiar ſpecies of jury 
ng called an aſſiſe, and ſummoned for the trial of ö 
p- landed diſputes. 2. The writ of %% prius, the f 
he nature of which we have already deſcribed. 3. A 4 
of commiſſion of oyer and terminer. 4. A commut- | | 
y, fon of gaol delivery; and, 5. The commiſſion of 1 
od the peace. 1 
[1- | 4 1 
ng 7. A Court or OYER axD TERMINER, that is, Wood- | 
on to hear and determine, is conſtituted by chÞ +: Bl cons I! 
el- King's commiſſion for this purpoſe, directed to two | 
he of the judges of the ſuperior courts, and many 7 
un other gentlemen of the county; but as the judges | 
be only are of the groragn, the reſt cannot act without 
he at leaſt one of the judges being with them. By 
at virtue of this commiſſion they are empowered to | 
lee d enquire, hear, and determine, all treaſons, fe- ' 


lomes, 
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lonies, and miſdemeanors, ſo that they can only 
proceed on an indiftment found at the fame 
aſſiſes; for they miuſt firſt enguire by means of the 
grand jury or inqueſt, before they are empowered 
to hear and determine by the help of the petty jury, 
But by being alfo 


8. A CovrT or Gaor Dertvesy, they are em- 
263. powered by the commiſſion of gaol delivery to 
— — deliver every priſoner who ſhall be in the gaol when 
Crown, 31. the judges arrive at their circuit town, whenever 
indicted, or for whatever crime committed; ſo 
See the Argn-that one way or other the gaols are cleared, and all 
mentzof-0un- offenders tried, puniſhed, ordelivered,twiceinevery 
Judgment of year. Sometimes alſo, upon urgent occaſions, the 
re Court im King iſſues a ſpecial or extraordinary commiſſion 
Fbeneger Plat, Of Ser and terminer and gaol delivery, confined to 
Cats in Cun thoſe offences which ftand in need of immediate 
», 193- enquiry and puniſhment. By the 8. Rich. 2. c. 2. 
— 33. Heu. 8. c. 24. no perſons could be juſtices 
of aſbſe or gaol delivery in any county where 
born, under a penalty of one hundred pounds ; but 
by 12. Geo. 2. c. 27. the chief juſtice and juſtices 
of either bench, the chief baron and other barons 
of the exchequer, and any other perſon learned in the 
law, may exerciſe the office of juſtice of oyer and 
terminer or gaol delivery in any county for which 
he is appointed, notwithſtanding his having been 
born or inhabiting within ſuch county. 


Wood, Inft. 9. Tur Skssiox OF THE PEACE is a court of 
Ines, T7ecord held every quarter of the year, in every 
b. . c. 19. county, before two or more juſtices, one of them 
4- Bl. Com. to be of the gaorum, for the execution of the au- 
thority given to them by the commiſſſon of the 
eace, and by ſeveral acts of Parliament. In 

ſome of the counties the juſtices divide the ſhire 

into three or four parts, and keep four ſeveral ſeſ- 

ſions in each part. By 2. u. 5. it. 1. c. 4. the 

quarter ſeſſions is appointed to be kept in the firſt 

week after Michaelmas-Day, in the firſt week after 


Epiphany, in the firſt week after the cloſe of __ 
- an 
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and in the week after the Tran/lation of Thomas d 
Becket, and oftener if need be. In London and 
Middleſex (a) therefore, they are held eight times (a) See the 14. 
in the year, and in many counties are, by cuſtom, 3 3 
kept at different times than thoſe the ſtatute ap- 1 
points. The place for keeping the quarter ſeſſions 363. 
in the county, is uſually in one of the principal 
towns in the county, according to the diſcretion of 
the juſtices, This being agreed on, the ſeſſions 
ought to be warned by warrant of two or more of Wocd' inft. 
the juſtices, directed to the ſheriff, thereby com- 4, 14. Ray, 
manding him to ſummon a ſeſſion of the peace, 123“. 
to return a grand jury before them or their tellow- 
juſtices, at a certain day and place, and to give 
notice to all ſtewards, conſtables, and bailifts of 
liberties to attend; and ſuch a precept by any two 
ſuch juſtices cannot be ſuperſeded by any of their 
fellows, but only by writ out of Chancery, The 
juriſdiction of this court, by 34. Ed. 3. c. 1. ex- 
tends to the trying and determining all felonies 
and treſpaſſes whatſoever, though they ſeldom, if 
ever, try any greater offence than ſmall felonies 
within the . of clergy; their commiſſion Wood, 479. 
providing that, if any caſe & difficulty ariſe, they 
ſhall not proceed to judgment but in the preſence 
of one Ae juſtices of the courts of King's Bench 
or Common Pleas, or one of the judges of aſſiſe, 4- Bl. Com. 
and therefore murder and all capital felonies are“ 
uſually remitted to the aſſiſes. There are alſo 
many offences which by particular ſtatutes ought 
to be proſecuted in this court, as offences relating 
to the game, highways, alchoules, baſtards, the 
_ vagrants, ſervants, apprentices, &c. &c. 

at they cannot try any new-created offence with- & 70: 319 
out expreſs power given them by the ſtatute which Ly, Ray, 1144+ 
creates it. This court, beſides entertaining trials 
upon TRAVERSES, that 1s, where the party takes 
Iitue, or denics the chief matters of the charge, or 
the point of the indictment, may alſo make Wood's Inf. 
ORDERS upon the hearing of complaints; and, if $79: 
— may bind = — to appear — 
zud anſwer the contempt, or may immediately 2+ Inf. 568. 

| commit * L 764 
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commit him to priſon, until he pay due obedience 
to its authority. But an order of the quarter ſeſ- 
ſions, as well as an indictment there found, may 
be removed into the King's Bench by writ of cer- 
tiorari, and quaſhed for inſufficiency, unleſs the 
right to this writ be ſpecially taken away, as it 
is in ſome inſtances by the legiſlature, and the 
final determination of the matter left with the court. 
There are ſometimes kept a ſpecial or petty ſeſſion 
by a few juſtices for the more. ſpeedy diſpatch of 
the buſineſs of the neighbourhood; or for licenſing 
alehouſes, taking the accounts of the overſeers ot 
{a} On a rule the poor (a), &c. By 22. Geo. 2. c. 46. C 14. No 
for an info'® clerk of the peace or his deputy, or under-ſheriff 
Mr. J fe for or his deputy, ſhall act as a Beke attorney, or 
appointing agent, at any general or quarter ſeſſions for the 
— ath's county or place where he ſhall execute ſuch office, 
ſeemed to be under the penalty of fifty pounds. In moſt,corpo- 
the opinion of ration towns there are quarter ſeſſions kept before 
_— juſtices of their own, within their reſpective limits; 
Geo. 3. that and they have, with very few exceptions, the 
mull make ie ſame authority as the general quarter ſeſſions of the 


appointment ,COUNLY, 
at a PETTY SESSIONS. MSS. 


4. Bl. Com. 10. THE SHERIFF'S TovnN, or rotation, is 1 
Miror of court of record, held twice every year, within a 
Joftices, ch. 1- month after EZafter and Michaelmas, before the ſheriff 
= 17 — 6. in different parts of the county; being indeed only 
4. Ioft. 260. the turn of the ſheriff to keep a court-leet in each 
ee reſpective hundred. This court is intended to 
c +a thr A" the common grievances within the county ; 
| and although its power is conſiderably abridged by 

| Magna Charta, chap. 17. and by 1. Ede. 4. c. 2. it ſtill 

i continues a court of record, and may impoſe a 
fine on all ſuch as are guilty of any contempt in 


the face of the court. 


4. Hauk. P. C. II. TRE Couxr LRET, or VIEW or FRANK 
112. PLEDGE, is a court of record, holden once a year 
and not oftener, and having the fame juriſdiction 
270. 22 . 2 
Finch. 246. within ſome particular precinct which the ſheriff's 
tourn hath 1n the county, Its original intent was 
| 8 


4- E |. Com. 


e fac - 
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to view the frank pledges, that 1s, the freemen 

within the liberty, to oblige all within its juriſ- 

diction to attend and take the oath of allegiance, 

and to preſent by jury all crimes within the diſtrict. 

But the buſineſs both of THE TON and THE LEET . Hauk. pC. 
hath of late years declined, and fallen on the 2:5. i notis. 
quarter ſeſſions. 


12. Tart Court of Tux Cogox Ex is a court of w', Inf. 
record to enquire, by means of a jury or inqueſt, 485. 
where any one comes to a violent death, by felony 8 
or miſchance ; but the juriſdiction of the coroner Crown, 31. 
is confined entirely to homicide, and does not ex- Coke'sPleas of 
tend to any other felony; and even this inquiſition ,,,. 
can only be taken ſuper viſum corporis. By the 2- Inſt. 32. 
4. Ede. 1. commonly called the ſtatute De Officio 3 . 
Coronatoris, it is enacted, “ that the coroner, 2. Hawk. P. C. 
« upon information, ſhall go to the places 7s. 
6 1. Burr. Rep. 
where any be flain, or ſuddenly dead or,,. N 
66 wounded, and ſhall forthwith command four of 1. Strange, 22. 
© rhe next towns, or five or. fix, to appear before 
© him in fuch a place; and when they are come 
© thither, the coroner upon the oath of them ſhall 
inquire (a) in this manner; that is, to wit, if they ,,1re;, an in- 
know where the perſon was ſlain, whether it quiſition fuper 
were in any houſe, field, bed, tavern, or com- isl 
any, and who were there. Likewiſe it is to Lord is N 
e inquired who were culpable, either of the act caption is in 
or of the force, and who were preſent, either ge, 1 fan 
men or women, and of what age ſoever they be quathed. 1 
be (if they can ſpeak, or have any diſcretion), band be in 
* And how many 3 be found culpable by in- — = 2 
2 N in any of the manners. aforeſaid, they leaſt in Roman 


* ſhall be taken and delivered to the ſheriff, and gamma, 


cc 


60 
«c 
40 
«c 
60 
cc 
60 


ſhall be committed to the gaol: and ſuch as 
6% be founden, and be not culpable, ſhall be at- 
tached until the coming of the juſtices, and 
their names ſhall be written in the coroner's 
& rolls. If it fortune ny ſuch man be flain 
© which is found in the fields or in the woods, 
“ firſt it is to be inquired, whether he were ſlain 

: - vo in 


—NQ—ä. ͤ at © IE — — 
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cc 


The feverat ©< 
matters enu- 7 
merated of ( 
which :t 1; the 
duty el cero- 

nerstocnquirez ec 
and the man- 
ner in wkich 
that inquiſition C 
ſhall be taken. 4 
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1. Hale, 432+ 6 
2, Hale, 57. 
Umfreville's 
Coroner, 212+. «c 
1. Sid. 204. as 
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The coroner 
vpon inquiſi- ( 
tion muſt find 


the natute ot 40 


thewound, & e- 
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in the ſame place or not; and if he were 
brought and laid there; they ſhall do as much 
as they can to follow their ſteps that 
brought the body thither, whether he were 
brought upon a horſe, or in a cart. It ſhall be 
inquired alſo, if the dead perſon were known, 


or elſe à ſtranger, and where he lay the night 


before; and if any be found culpable of the 
murder, the coroner ſhall immediately go unto 
his houſe, and ſhall inquire what goods he hath, 
and what corn he hath in his grange; and if 
he be a freeman, they ſhall inquirehow muchland 
he hath, and what it 1s worth yearly, andfurther, 
what corn he hath upon the ground, And when 
they have thus inquired upon every thing, they 
{hall cauſe all the land, corn, and goods, to be 
valued, in like manner as if they ſhould be ſold 
incontinently, and thereupon they ſhall be de- 
livered to the whole townſhip, which ſhall be 
anſwerable before the juſtices for all. And 
likewiſe of his freehold, how much it is worth 
yearly over and above the ſervice due to the 
lords of the fee, and the land ſhall remain 1n the 
king's hands, until the lords of the fee have 
made fine for it. And immediately upon theſe 
things beißg inquired, the bodies of ſuch per- 
tons being dead or flain ſhall be buried.—In 
like manner it is to be enquired of them that 
be drowned, or ſuddenly dead; and after ſuch 
bodies are to be ſeen, whether they were ſo 
drowned or ſlain, or ſtrangled, by the ſign of a 
cord tied ftrait about their necks, or about any 
of their members, or upon any other hurt found 
upon their bodies, whereupon they ſhall pro- 
ceed in the form aboveſaid; and it they were 
not flain, then ought the coroner to attach the 
finders, and all other in company.” 


Also, all wounds ought to be viewed, 
the length, breadth, and deepneſs, and with 
what weapons, and in what part of the body the 

* wound 
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wound or hurt is, and how many be culpable, Holt, 167. 
and how many wounds there be, and who gave 1. Hale, Wn 
the wounds; all which things muſt be inrolled 2. Hale, 62. 
in the roll of the coroners. Allo horles, boats, 

carts, &c. whereby any are ſlain, that properly 

are called deodands, ſhall be yalued and deli- 


vered unto the towns as before is ſaid.” 


And by 3. Heu. 7. c. 1. © After the felony The mug. 
found, the coroners ſhall deliver their inquiſition d © the 
afore the juſtices of the next general gaol aſſizes- 
delivery, in the ſhire where the inquiſition is 2. Hank. P. C. 
taken; the ſame juſtices to proceed againſt ſuch 7% . 
murderers if they be in the gaol, or elle the 

ſame juſtices to put the ſame inquiſitions afore 

the King in his bench. And if any coroner do 

not in ſuch manner certify his inquiſition, he 

ſhall forfeit an hundred ſhillings.“ 


Also it is enacted by 1. & 2. Phil. & Mary, Cooper hall 
13. That every coroner, upon any inquiſition take depotition 
before him found, whereby any perſon or per- nee in 
ſons ſhall be indicted for murder or manſlaugh- 7 
ter, or as acceſſary or acceflaries to the fame, to appear and 
before the murder or manſlaughter committed, ene. 
ſhall put in writing the effect of the evidence 

given to the jury betore him, being material; 

and ſhall bind all ſuch by recognizance or 
obligation, as do declare any thing material to 

prove the ſame, to appear at the next general 

gaol delivery to be holden within the county, 

City, or town-corporate, where the trial thereof 

ſhall be, then and there to give evidence againſt 

the party fo indicted at the time of the trial; 

and ſhall certify as well the fame evidence, as 

ſuch bond or bonds in writing, as he ſhall take, 

together with the inquifition or indiftmenr 

betore him taken and found, at or before the 

time of his ſaid trial thereof to be had or made. 

And in caſe any coroner ſhall offend in any 

thing contrary to the true intent and meaning 

of this a&, the juſtices of gaol delivery of the 


« ſhire, 
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© ſhire, city, town, or place where ſuch offence re 
* ſhall happen to be committed, upon due proof ol 
* * thereof, by examination before them, ſhall for of 
every ſuch offence ſet ſuch fine on every ſuch in 


* coroner as they ſhall think meet, and eſtreat 
* theſame, as other fines and amerciaments aſſeſſed 


5 before juſtices of gaol delivery ought to be.” . 72 
u 
Penalty en co- Axp it is enacted by 1. Heu. 8. c. 7. © That if th 
Ja. £8" any coroner ſhall not endeavour himſelf to do au 
Salk. 373, bis office upon any perſon dead by miſadven- di. 
Stravge, 9 ture, he ſhall forfeit forty ſhillings.” 20 
| et 
Penalty onco- AND it is further enacted by 25. Geo. 2. c. 29.1. 6. thi 
—_— That if any coroner who is not appointed by virtue be 
_ © of an annual election or nomination, or whole pu 
Strange, 99. ** office of coroner is not annexed to any other m: 
| * office, ſhall be lawfully convicted of extortion, or 
* or wilful neglect of his duty, or miſdemeanor de 
« in his office, it ſhall be lawfuj for the court - re: 
* before whom he ſhall be ſo convicted, to ad- cil 
«« judge that he ſhall be removed from his office; Ki 
and thereupon if ſuch coroner ſhall have been ſte 
& elected by the frecholders of any county, a writ + ſac 
„ ſhall iſſue for the amercing him from his office, abe 
and electing another coroner in his ſtead, in ſuch or 
* manner as already directed by law; and if th tha 
« coroner ſo convicted ſhall have been ned ſte 
by the lord or lords of any franchiſe or liberty, the 
or in any other manner than by the election of acc 
the freeholders of any county, the lord or lords tha 
of ſuch liberty or franchiſe, or the perſon or the 
*« perſons intitled to the nomination or appoint- no 
© ment of any ſuch coroner, ſhall, upon notice do. 
& of ſuch judgment of amercal, nominate and ad; 

* appoint another perſon to be coroner in his 
«*« ſtead.” bY 
| TH 
4Bi.Com.275- 13. TAI CouRT OF THE CLERK OF THE Max- TR 
4 Init. 273- Kk ET is incident to every fair and market in the TH 
Wood's lat. Kingdom, to puniſh miſdemeanors therein; as 2 qui 
8 court of PIETOW DER is to determine all diſputes of 1 


relacing 


— 2 . 
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relating to private or civil property. The principal 
object of the juriſdiction of this court 1s, to enquire 


of weights and meaſures, whether they are accord- 
ing to the King's ſtandard or no. 


14. THE STEWARD's Court. By 3. Hen. 7. 
c. 14. it is ordained, that the fteward, trea- 
ſurer, and comptroller of the King's houſc, for 
the time being, or one of them, have full 
authority and power to enquire by twelve ſad and 
diſcreet perſons of the cheque - roll of the King's 
houſehold, if any ſervant admitted to be his 
ſervant, in his houſe ſworn, and his name put into 
the cheque-roll of his houſehold, whatſoever he 
be, ſerving in any manner, office, or room, re- 
puted, — and taken under the ſtate of a lord, 
make any confederacies, compaſſings, conſpiracies, 
or imaginations, with any perſon or perſons, to 
deſtroy or murder the King, or any lord of this 
realm, or any other perſon {worn of the King's coun- 
cil, or ſteward, treaſurer, or comptroller of the 
King's houſe ; that if it be found before the ſaid 
ſtewatd for the time being, by the ſaid twelve 
ſad men, that any ſuch of the King's ſervants as is 
aboveſaid hath confedered, compaffed, conſpired, 
or imagined as is aboveſaid, that he ſo found by 
that inquiry be put thereupon to anfwer, and the 
ſteward, treaſurer, and comptroller, or any two of 
them, have power to determine the fame matter 
according to law. And if he put him in trial, 
that then it be tried by other ſad twelve men of 
the ſame houſehold, and that ſuch miſdoers have 
no challenge but for malice. And if ſuch miſ- 
doers be found gvilty, the ſaid offence ſhall be 
adjudged FELONY: | 


p 


0 4 


Woote's Inſt. + 
490. 
17-Car.2.c.19. 
22. Car. 2. c. 8. 
23. Car. 2.0. 11 


Co. P. C. 37. 
Co. Eat. 48. 
++ Init. 133 


Is. Tus Cour OF THE Lond STEWARD or 8 


TuEKIxc's Hovszhol p, or (in his abſence) of the 


TREASURER, COMPTROLLER, AND STEWARD OF 
THE MARSHALSEA, This court is eſtabliſhed to en- 
quireof, hear, and determine all treaſons, miſpriſions 
of treaſon, murders, manflaughters, bloodſhed, and 
: M m other 
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other malicious ſtrikings, whereby blood ſhall be 
ſhed in any of the palaces or houſes of the King, or in 
any other houſe where the royal perſon ſhall abide, 
The method of proceedings, which muſt be both 
by a grand and petit jury, as at the Common 
® Law, and the puniſhment on conviction, are very 
| —+2 dg minutely deſcribed by the ſtatute of 33. Hen. &. 
9. Bo 5 by which this new kind of juriſdiction was 
4. Co-45- erected; but the act being in the affirmative, doth 
„nt not exclude the juriſdiction of the King's Bench, 
nor of commiſſoners of oyer and terminer, 
*« But,” ſays Lord Hale, © I never knew but ot 

one ſeſſion held on this ſtatute,” 


＋ Bl. Com. a7 16, TuE CHANCELLOR's CouRT- is a court 
belonging reſpectively to the univerſities of Oxford 
and Cambridge, which had authority to determine all 
criminal offences or miſdemeanors under the degree 
of treaſon, felony, or mayhem, wherein a privi- 
leged perſon was one of the parties; but this juriſ- 
dition is now, by a particular charter, dated 
7. Inne, 2. Hen. 6. confirmed by 13. Eliz. c. 29. 
committed to the court of the lord high ſteward 
of the univerſity. When, therefore, an indi&- 
ment is found at the aſſizes, or elſewhere, againſt 
any ſcholar of the univerſity, or other privileged 
- perſon, the vice-chancellor may claim the cogni- 
zance of it; and if allowed, it then comes to be 
tried in the high ſteward's court. But the in- 
dictment muſt firſt be found by a grand jury, and 
then the cognizance claimed; for it cannot pro- 
ceed originally zo enquire, but only, after inqueſt 
in the Common Law courts, to hear and determine. 
When the cognizance is allowed, if the offence 
be a miſdemeanor only, it is tried in the chancel- 
lor's court by the ordinary judge. But if it be for 
treaſon, felony, or mayhem, it is then to be 
tried before the high ſteward, under the King's 
ſpecial commiſſion. 
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CHAPTER THE EIGHTH: 


Terms of Lato. 


ERMS of Law are artificial or technical jacob, L. p. 


words and terms of art particularly uſed in, 
and adapted to, the profeſſion of the Law. 


1. ApBROACHMENT is the foreſtalling of a market or fair, Termes de la 
by purchaling the wares before they are therein expoſed to ſale, Ley, 5. 


and then ſelling them by retail. 


2. Ask r, from abettare; to ſtir up or incite, ſignifies, in our 
law; as much as to encourage or ſet on. An abettor, therefote, 
is an inſtigator or ſetter- n, one 24,,”romotes or procures a 
crime to be committed. 


3: Antyance is derived from tc French word biyer, to Co.Lit.442.b, 
expect, and ſignifies that the fee or freehold of land is not 2. Bl. Com. 107. 


veſted in any one, byt ſtands, in conſideration of law, in 
waiting ot expectation of an owner or proprietor; for although 
there be no perſon in t in whom it can veſt and abide, yet 
the law conſiders it as always potentially exiſting, and ready to 


veſt whenever a proper owner appears. The word abeyance yaignotams 
hath been compared to what the civilians call hereditaron Cup: rene. 


jacentem; for as tht civilians ſay lands and do jacere, 
ſo the common lawyers ſay that things in like eſtate are in 
abeyance ; or, as the logicians term it, in paſe. Thus, in a 
grant to Jobi for life, and afterwards to the heirs of Richard, 
the inheritance is plainly neither granted to Jo#n nor Richard, 
nor can it veſt in the heirs of Richard till his death, nam nemo i 
heres wiventis : it remains; therefore, in waiting of abeyance 
during the life of Richard, This is likewiſe always the caſe of 
a parſon of a church, who lHath only an eſtate therein for the 
term of his life, and the inheritance remains in abeyance. 80 
alſo when a biſhop, dean, archdeacon, prebendary, parſon, or 
any other ſole corporation dies, the fee of the glebe or rectory, 
and the freehold of the church, whether preſentative, elective, 
or donative, is in abeyance. So alſo if 


veſted in any other perſon, it remains in abeyance; 


4. AB1Gevvus ſignifies a thief who has ſtolen many cattle. Brat. b. g. . 


Thus, Bratton ſays, „ quit furm ſarripuit FUR crit, et 1 
„% quis gregem ABIOEVUS crit.“ 


M m 2 5. An- 


by act of parliament p. 
the King renodnces an eſtate, and by the ſame ac it is not — * 
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© tannd; 22. 5. ABsQue Hoc, without this, fc, are the technical word, 
8. Co. Dig. 109. Of exception made uſe of in pleading a traverſe. But words 
Mod.Caſes, 103. equipollent may be uſed, and therefore a traverſe by the words 
1. Lev. 192. ef non are ſufficient. 
Lut. 1457. 460. 
3. Bl. Com. 34. 6. Accepas ad Curran is the name of a writ, which lies 
| where a man hath a falſe judgment given againſt him in che 
hundred court or court baron; it is directed to the ſheriff, and 
iſſued out of the chancery, 


1. fl. Com. 46. 7, AppiTion ſignifies in law the adding of the eſlate, 

3· Bl. Com. 392. degree, or myſtery which any perſon is of, to their chriſtian 
and ſurnames ; for by the 1. Hen. 5. c. 5. all perſons ſhall in lay, 
proceedings be ſtyled by their name and addition. 


Chancery Caſes, 8. ApzmyTION ſignifies the taking away of à legacy; as 

temp. Talb. 2 27. if a man had bequeathed to another a bond on which moncy was 

| due by a third perſon, and before the will takes effect, he call 
in the money from the obligor. 


[acob's Law g. ADx1cHilsd is derived from the Latin word nibil, written 

Dictionary. of old nichil, and ſignifies, as appears by the ſtatute 28. Hen, 8. 
Cc. «+ annulled, cancelled, or made void, 

Termes de la 10. Ap Qvob Dau x uu is a writ which ought to be iſſued 

Ley, 25. before the King grants certain liberties, as a fair, market, &c. 

Noy, 105- which may be prejudicial to others, directing the ſherif to 


F. N. B. 121.225. enquire what damage it may do for the King to grant ſuch 
Vaughan, 341. market, fair, & c. It was alſo the ancient method of obtaining 


Cro, Eliz. 267. 3 right to turn the courſe of an old road, or to make a new one; 
on — — 2 but in this reſpect the proceedings are now rendered more eaſy 
Pleas of the by the 13. Geo. 3. c. 78. ſ. 31. 

C 6g, 

— "he __ 11. ApvocaT1 were thoſe perſons who we now call patrons of 


churches. 


4+ Co. Dig · 239. 12, ArrgxoRs, from the French affier, to affirm, are thoſe 
who in court leets, upon oath, ſettle and moderate the fines and 
amerciaments impoſed * ſuch perſons as have committed 


faults puniſhable at the diſcretion of the court. 
Termes de la 13. AGE-PRIOR is, where an action is brought againſt an 
Ley, 30. infant for lands which he hath by diſcent, he by petition, plea, 


or motion, ſhews his infancy to the court, and prays that the 
action may ſtay, or, according to the more technical phraſe, that 
the parol may demur until his full age. 


14. ANT AND PATIENT is where a perſon is the doer 
of a thing, and alſo the to whom it is done. Thus, 
where a woman endows herſelf of the beſt part of her hul- 
band's poſſeſſions, this being the ſole act of herſelf to herſelf, 
makes her agent and patient. This term is allo applied to thoſe 
caſes where the doctrine of remitter prevails. | 


15. AGIsT* 


proper 
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15. ActsTutxT, from the French gifte, a bed or reſt- 2. Inſt. 643. 
ing place, ſigniſies to take in and feed the cattle of ſtrangers, Spelman's Gloſ. 
at a certain rate per week. 4 


16.ALLODIAL ſignĩſies an inheritance held without any acknow- Wright's Te- 
Jedgement to any lord or ſuperior, as contra-diſtinguiſhing from nures, 149. 
an inheritance in fee, which in its general acceptation Snikes Smith's Com- 
land holden, In England there is no ſuch thing as alladial monwealth of 
property, for, in contemplation of law, all the lands and tene- N bk. 3. 
ments in Eugland, in the hands of ſubjects, are holden mediately 3 * 
or unmediately of the King. — eee 
Fr. Co. Lit. ſ. 1. 2. Inſt. 501. 4. Inſt. 192. 2. Bl. Com. 104. , 


17. Aux ALT, from the French amener, to bring or lead Cowel. 
unto, in a modern ſenſe, ſigniſies to be reſponſible, or ſubject to 


anſwer, in a court of juſtice, 


18. Auicuvs Cur1z, a friend of the court. Thus, if a co. Lit. 178. 
judge is doubtful or miſtaken in a point of law, a ſtranger may 
peak to the ſubject, and offer his ſentiments as an amicus 


curiæ. 


19. Ax Arocisu ſignifies the taking of uſurious intereſt for 1. Poſtle. gg. 
the loan of money, when the lender extorts compound intereſt, 
or joins and accumulates together the intereſt of ſeveral years, 
wt requires a new intereſt to be paid for them, as for the firſt 
and true principal, 


20. Ar PARITOR is the meſſenger who ſerves the proceſs of Aylif's Par- 
the ſpiritual courts ; to cite them to appear, to arreſt them for _ 
contumacy, and to execute the ſentence or decree of the judges. K 


21. AppoRTIONMENT ſignifies the dividing of a rent into Co. Lit. 148. 
parts, according as the land out of which it iffues is divided Moor, 232+ 
among one or more proprietors. Thus, where a leſſor recovers 
part of the land, or enters for a forfeiture into part of the land, 
the rent ſhall be apportioned, | 


22. APPROVEMENT is where a man hath common in the lord's 1. Ro. Ab. ge. 
waite, and the lord makes an inclo/ure of part of the waſte for 495: 
himſelf, leaving ſufficient common, with egreſs and regreſs for 4 11% , 
the commoners. This right is regulated by the ſtatute of Merton, gl. oat 44. 
20, Hen. 3. c. 4. the ſtatute of I Her, 2. 13. Edw. I. c. 46. g.B1,Com.240. 


29. Geo, 2. c. 36, and 31. Geo. 2. c. 41. 


23. ATTACHMENT is a cuſtom in many places abroad, and 
particularly in London, whereby a creditor may attach the = 
of his debtor in avy hands where he findeth them, privileged 


perſons and places only excepted. 


24. ATTORNMENT ſignifies the tenant's acknowledgement of a Co. Lit, 216. 
new lord, on the ſale of lands, c. As where there is tenant for 


<> * 
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3 
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life, and he in reverſion grants his right to another, it is neceſſary 
the tenant for life ſhould agree to it, which is called attornment. 
But by the 4. Ann. c. 16. and 11. Geo. 2. c. 19. attornments are, 
in almoſt every caſe, rendered unneceſſary. 


Park's Maine 25, AVERAGE is ſaid to ſignify ſervice which the tenant owes 

Jaſurances. to his lord by horſe or carriage; but is more commonly uſed 

99- 1 24. to ſignify a contribution that merchants and others make towards 
their loſſes who have their 3 caſt into the ſea for the ſafe- 
guard of the ſhip, or of the other goods and lives of thoſe 
perſons who are in the ſhip during a tempeſt, | 


3· N. Com. og. 26. AveRMENT is, in pleading, the poſitive aſſertion of ſome 
4 Bl. Com. 334. fact, or an offer to do ſome act. Thus, where a man pleads a 
plea in abatement of the writ, or in bar of the action, which he 
faith he is ready to prove, as the court ſhall award ; this offer to 
prove the plea is called an averment: * et hoc eff paratu; 

% werificare.” | 


O 


1 El. cow. 177. 27. AuTrE DRorr is where a perſon does or ſuffers a thing 
in the right of another. Thus, executors, adminiſtrators, &c. act in 


autre droit, that is, in right of their teſtator or inteſtate, and 
not in their own right. | 


B. 


. Hawk. P. C. 28. BADGER fignifies a perſon who buys corn or wiftuals 


4be. in one place, and carries them to another to ſell, and make 
profit by them. By 5. Elix. c. 13. no perſon ſhall be a badger 
unleſs licenſed by the ſeſſions; but by 13. Geo. 3. c. 71. which 
repeals all the acts againſt ingroſſing, foreſtalling, and regrating, 
this character ſeems to be abolithed. . | 


29. Bax, in a legal ſenſe, is a plea or peremptory exception 
of a defendant ſufficient to deſtroy the plaintiff's action. 


Kitchen, 93. 30. Bas Cour is any inferior court that is not of record; 
Ee as the court baron, & c. | . 


F.N.R. 5096. 31. Beau PLeADER, pulchre placitando, fair pleading, is 

3. Inſt. 132. a writ upon the ſtatute of Marlbridge, 52. Hen. 3. c. 11. to pro- 
hibir a fine that uſed formerly to be alete for not pleading fairly 
or aptly to the purpoſe ;—the courſe now being, to punith the 
party by making him pay the coſts of improper pleadings, under 
an order of the court in which they are filed. | 


r. V. B. 425. 2. BIS a ILE, biſayeul, proavus, the father of the grand- 
and fee Booth father; and, at Common Law, it ſign'fies a writ that lies where 
en Real Actions. the preat-grandfather was ſeiſed the day that he died, of any lands 
8 or tenements in ſec- ſimple, and after his death a ſtranger 

enters the ſame day and keeps out the heir. e 


33. Box 


33. Bona Nor A174 is where a perſon dies, having at the Perkins, 489. 
time of his death goods in any other dioceſe, befides his goods 2. Bl. Com. gog. 
in the diocele where he dies, amounting to the value of five 
pounds at leaſt. 


Ce 


34. CarLinG THEPLAINTIFF is the ceremony which takes 3. 1. com. 
place when a plaintiff is nonſuited. It is uſual for a plaintiff, 296. 316. 376. 
when he or his counſel perceives that he has not given evidence . 
ſufficient to maintain his iſſue, to be voluntarily nonſuited, or to 
withdraw himſelf; whereupon the crier is ordered to call the 
plaintif, and if neither he nor any one for him appears, he is 
ronſuited, the jurors are diſcharged, the action is at an end, and 
the defendant ſhall recover his coſts. But this is not, like a 
retraxit or a werdid, a bar to another action. 


35. CayT1on is when a commiſſion is executed, the commiſ- 
ſioners ſubſcribe their names to a certificate when and where the 
coenmiſſion was executed, which in law is called @ caption, or 
taking of the thing ordered to be done. 


36, CAaSTIGATORY is the name of the inſtryment by which 3. Inf. 319. 
a woman is puniſhed when convicted of being a common ſcold. 4. Black. Cota. 
It is alſo called the trebucket or cuctingeſtool, which is frequently I lee 
corrupted into ducking-ſtcol, becauſe part of the judgment is, that — —— 
when the offender 1s placed in it, ſhe ſhall be plunged into v here it R4 ſaid, 
water. that although 
this mode of puniſhment bas been long diſuſed, Mr. Morgan, the editor of that work, 
had ſeen the remains of one on the eflate of a relation in Warwickſhire, which conſiſted 
of a long beam or rafter, moving on a fulcrum, and extending to the centre of a large poud, 
on which end the ſtool uſed to be placed, 


37. Casvs Oulssus is where any particular thing is omitted 
out of or not provided for by a ſtatute, &c, 


38. Ceyi Coryvs is the return made by the ſheriff upon F. N. B. «6. 
a capias or other proceſs to the like purpoſe, that he hath taker 
tbe body of the party. 


39. Css TUI Que Tavsr is he who hath the truſt of lands Gilbert'sTrafts, 
or tenements committed to him for the benefit of another. 3- 


40. Cxs ru Us ſignifies him to whoſe uſe any other Perk. gy. 
man is enfeoffed of lands or tenements. Co. Lit. 233. 


41. CesTvr Qus VII is he for whoſe life any lands or tene - Perk. 97- 
ments are granted. 


42. Co Nor AcTionem is where a defendant acknow- 4. Rell. gag. 
ledges or confeſſes the plaintiff's cauſe _ him to be juſt Hob. 478. 
and true, and, either before or after iſſue, ſuffers judgment to be 3. Bl. Com. 
entered againſt him without trial. And in this caſe the confeſfon 99% 397. 

enerally extends to no more than is contained in the declaration ; 


ut the defendant may confeſs more if he will. 
Mm 4 | 43. Corr 
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_ Carth. 90. 43. ColLoquiun, à callaguendb, ſignifies a talking together or 


. aflixming a thing. Thus, for words ſpoken, it muſt be laid in 


vert Fe » the declaration, in an action of ſlander, that the ſpeaking was of 
Heri:, Cowp.. and concerning the plaintiff, | | . . 
Rep. | 


io. Co. 88. go. 44. Colour fignifies a probable plea, but which is in fact 


f . falſe; and it hath this effect, to draw the trial of the cauſe from 
1. Co. 79. x. 8. the jury to the judges, 
8. Bl. Com. gog. 
* 45. CoxcranLs is derived from the French conge, leave or 
* 2 * permiſſion; and ſignifies in our law, that a thing is lawful, or 
lawfully done, or done with permiſſion, | 


Termesde Ley, 46. CoxnTinvanpois 2 word uſed in a ſpecial declaration of 
a. Lev. 94. traaſe, when the plaintiff would recover damages for ſeveral 


Lutw. 1312 treipaſſes in the ſame aclion. 
3. Bl. Com. 212. 


1 


c. Jac. 331. 47. Cop au Nox Jvpfer is where a cauſe is brought and 
- determined in a court, of which cauſe rhe judges have no 
jariſdiction. f , 


Plowd. 546. 43. Covin, covina, is a compact between two or more, to 
Brownl. 13%: degeive or prejudice others; as if tenant for life, or in tail, 
Bricg- 1122 cenfpire with another, that he ſhall recover the land which he the 
Co. Lit. 357, tenant holds, in prejudice to him in reverſion, 

2. Roll Ab. 621. 2. Inſt. 71g. 3 * 


Shepherd's 49. CURIA ADVISARE VULT 15 the entry made when the 
Epuonic, (82. court take time to deliberate upon any point of ditliculty, be- 
| fore they give judgment in a caule. mg. + 02 . 


8. co. 64. 50. Corte ſigniſies a court - vard, back - ſule, or piece 
| of ground lying near or belonging to a dwelling-houſe; as the 
yard, garden, and, in ſhort, every thing that is within the 

homeſtall or tence by which the manſion-houſe is ſurrounded. 


D. 
8. Salk. 20. et. DAM NUM ABSQUE INjURIA ſignifies that fort of 


loſs or damage which a man may ſuſtain, without thereby 
receiving a legal injury. Thus, if a man kecp a {choot in a 
articular place, and another perion opens a ſeminary in the 
ame place, whereby the fert lotes (chelars that he would other- 
wiſe have had, this is to his damage, but it is not that ſort of 
injury for which the law affords any redreſs : but if his rival 
take improper methods to draw thoſe ſcaolars Le has already got 
away, an action on the caſe lies to recover damages for the 


contequential inan he may thereby receive. 


Eee. Fliz. 68. 52. De BENE £557 is a phraſe which fignifies to accept or 


2 Soeng "% allow any thing as well done for the preſent, but when it comes 


P. | 
719. Mi. Tidd's Praftice of the Court of King's Bench, page 232. 
| „ 1 a * do 
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to be tried or- more fully examined, to ſtand or fall according 

to the merit of the thing in its own nature. Thus, on all pro- 

ceſs returnable before the laſt return of any Term, when no | 

afidavit is made or filed of the cauſe of action, the plaintiff may | 
file or deliver a declaration de bene eſe, or conditionally. 


53. Depimus PoTESTATEM is a writ or commiſſion given Natura Bre« 
to one or more private perſons, for ſpeeding ſome act appertain- vium, 55. 
jng to a Judge, or to ſome court. It is granted, moſt commonly, 8 | 
upon ſuggeſtion that the party who is to do the act is ſo weak pc noe, | 
that he cannot travel; as where a perſon lives in the country, to * | 
take an anſwer in chancery, to examine witneſſes, to levy a 


fine, to ſwear in a juſtice of the peace, &c, &c. 


54. Duces Tecun is a writ commanding a perſon to appear 
at a certain day in the court of chancery, and to bring with 
him ſuch writings, evidences, or other things as the court would 
view. So alſo, sUnrotNAS duces tecum are often ſued out at 
Common Law, to compel witreſſes to produce, on trials at 
rift prius, deeds, bonds, bills, notes, books, and memorandums, 
in their power or cuſtody, relating to the iſſue in queſtion. But 
if the document required he in the power of the oppoſite party, 
or his attorney, it is uſual to give them notice to produce them, 
and on proof of ſuch notice, the court will, if neceſſary, compel 
the production, | | T4 | 


E. 1 


55. EMBLEMENTS ſignify properly the profits of lands 5. Co. 116. 1 

ſown, but the word is ſometimes uſed more largely for any pro- — = 55» 56. 6 

ducts that ariſe naturally from the ground, as grals, fruit, &c. — 0 4 
56. Exuas fignifies, in law, to take place or be available, 

and is as much as ed. Thus, a relzaſe made to a tenant for 

life all exure, and be of force and efrect to him in reverſion. | 


57. Esc xo is an inftrument delivered to a third per/on, to be a. RH. Abr. 2 
the died of the party making it upon a future condition, whenever Co. Lit 31. 36. 
that condition ſhall be EA. and then it is to be delivered COm. 387. 
to che party 79 whom it is made. Therefore, to deliver an e/crow, 1 
ſignifies that the deed delivered ſhall be conſidered only as a = 
ſcrowl, or writing, until the condition be performed, and then, | 
and not till then; it ſhall take effect as @ deed. 


58. EsPLEss are the products which hereditaments, corporeal Termes de la | 
or incorporeal, yield; as the hay of meadows, the herbage of Ley. 288. = 
paſture, and the corn of arable lands; the rents and ſervices of J. N. B. 78.459. 11 
tenures, the tithes in groſs of advowſons, the timber and Co. 62. 1 
bruſhes of woods, the fruits of an orchard, the toll or diſh 0 
ſervice of a mill, &c. all which, and ſuch like iſſues, are 
termed e/þlees ; and in a writ of right, it muſt be averred that the | | 
party claiming, or tue anceitor under whom he claims, took the 

| e/plees 3 


— — — — — 
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eſpices ; for this writ cannot be maintained without ſhewing actual 


ſeiſin, by taking the eſplees, either in the demandant or his 
anceſtor, | | 


59. EsTovers ſignify to ſupply with neceſſaries, and is 


tract. 2. cap. 18. generally uſed in law for allowances of wood made to tenants, 


5. Bl. Com. 441 


1. Lev. 6. 


F. N. B. 60, 


Kuchen, 332. 


7 Co. 451- 


D- Hon, 270. 


Vaugh. 40. 
Dyer, 147. 
2. Co. gb. 
12. Co. 81. 


Cro. Eliz. 594 


8. Co. 136. 
Plo vd. 184. 
2. Salk, 383. 


comprehending houſe · bote, hedge-bote, cart-bote, plough-bute, 
&c. fog repairs. 


Go. EsTkeraMpNT is where any ſpoil or waſe is made by a 
tenant on lands, to the prejudice of him in reverſion; as by 
continual plowing and drawing away the heart of the land, and 


neglecting to manure it, or not uſing it with good hutbandry, 
whereby it is impaired. 


61. Ex uEN MoTU are words uſed in the King's charters and 
letters patent, to ſignify that he grants them of his own vill and 
mction, without petition or ſuggeſtion of any other; and the in- 
tent and effect of theſe 9 is, to bar all exceptions that 
might be taken to the charters or letters patent, by alledging that 
the King in granüng them was abuſed or miſſed by falie ſug- 
geſtions: therefore, whenever the words ex mere motu are uſed in 
_ royal grant, they ſhall be taken moſt ſtrongly againſt the 

Ng 

Y 


62. Ex Orricio is a phraſe uſed to ſignify the power which 
any perſon poſſeſſes, by virtue of an office, to do certain afts of 
his own accord, without application to him for the purpoſe, 
Thus, a juſtice of the peace may not only grant ſurety of the 

ace, upon the complaint or requeſt of any perſon, but he may 
— and take it ex officio. as, alſo, the Attorney General 
may, by virtue cf his office, file informations at the 2 of the 
King, without applying to the court, as every other perſon 
muſt do, for leave ſo to do. 


one party only. 


64. Ex ros r Facro is uſed in law to ſignify ſomething done 
after another thing that was committed before, 


63. Ex ParTe fignifies an act done or proceeding had by 


65. ExTinGuISHMENT fignifies a conſolidation. Thus, if a 
man hath a yearly rent out of lands, and afterwards purchaſe 
the land out of which the rent iſſues, ſo that he hath as good an 
eſtate in the land as he hath in the rent; the land and rent are 
then conſolidated or united in one poſſeſſor, and therefore the 
rent is ſaid to be extinguiſhed, So alſo, by purchaſing lands 
wherein a perſon hath common appendant, the common is ex- 
tinguiſhed, Thus, alſo, if fqze fole debtee take the debtor to 
huſband ; or if there be two joint obligors in a bond, and the 


obligee marries one of them; in theſe caſes the debt will be ex- 
tinguiſged. 


66. FEIGNED 
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F. 5 


5606. FEIGNED ISSUE. If in a ſuit in equity any matter 3. Bl. Com. 437 
75 fad} he ſtrongly contelted, the court uſually direQts it to be tried 

y a jury; as whether A. is heir at law to B. or the exiſtence of a 
medus decimandi, or real and immemorial compoſition for tithes. 
But as a jury cannat be ſummoned to attend a court of equity, 
the fad is utually directed to be tried at he bar of the court 
of King's Bench, or at the a//izes upon a feigned iſſue, For this 
purpole a feigned action is brought, wherein the pretended plaintiff 
declares that he laid a wager of five pounds with the detendant, 
that A. was heir at law to B. and then ayerring that he 7s fo, 
brings his action to recover the five pounds. The defendant 
allows the wager, but avers that A. is not heir at law to B. and 
thereupon the uſue, which is directed out of the court of Chan- 
cery to be tried, is joined. And thus the verdict of jurors ia a 
court of law determines the fact in a court of equity, 


67. Firum Adu is the thread or middle of the fream 
where a river parts two lordſhips. Thus alſo, e de mer ſiguiſies —— 
the middle or high tide of the ſea. 


68. Frorsau is where a ſhip is ſunk or caſt away, and the Lex Mercator, 
goods are floating on the ſea. Fletfam, jetſam, and higan, are 49. 
generally mentioned together; jet/am being the things throcun out 4 OE: 
of 2 ſhip to prevent her ſinking ; and Iigan are thoſe goeds 1. Kcble, 657. 
which, ſo thrown overboard, fink to the bottom. See 12. Ann, 

c. 18. and 36. Geo. 2. C. 19. 

69. Fox MA Pavrerts is where any perſon has juſt cauſe of See the Hatutes 
ſuit, and is ſo poor that he is not worth five pounds after all his of 11. Hen. 7. 
debts are paid, and excepting the property in queſtion ; on oath © 12. 
made of this fact, and a certificate from ſome lawyer, that he — 
hath good cauſe of action, the court will admit him to ſue in — 
forma pauperis, without paying any fees to counſel, attorney, or 
clerks in court, | 4. aq 


G. 


70. GARNISHMENT. If an action of detinue of charters T-rmes de la 
be brought againſt one, and the defendant ſaith that they were Ley, 369. 
——— to him by the plaintiff and anether perſon, upon 
certain conditions, and * that the other may be r to 
plead with the plaintiff, the writ of /ceire facias which goes againſt 
2 is called garniſbment: and when he comes, he ſhall plead 

with the plainuff, which is called the interpleader. 


71. GLeBe are /ands of which a rector or vicar is ſeiſed in Termes de la 
jure eccleſiz. "ff Ley, 379. 


72. Gros Bors is ſuch wood which properly, in ſome places, 2. Inſt. 642. 
either by cuſtom or Common Law, ſigniſies timber. —_ Cro, Elz. 1. 
a 0 | 73. HER» 
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H. 


73. HERBAGE AND PANNAGE. Herbage is the green 
Cromp. Jurif, pature and fruit of the earth, provided by nature tor the bite or 
$2 .u.Rey, food of cattle; and pannage is that food which the {wine feed on 
302. 304. p. in the woods, as the maſts of beech, acorns, &c, 


J. 


2 R. Com. 4%. 74: JEOFAIL is a word derived from the French j'ai faillr, 
4. Bl, Com, that is, ego lan fur, and fignihes an overſight in pleading, or 
369. 432. other law proceedings, By the allowance of thele miſtakes 
being found to interrupt and retard the courſe of juſtice, the 
legitiature hes, by the ſtatutes 32. Hen. 8. c. 30. 18. Kli. 
c. 14. 21. Jac, 1. c. 13. 16. & 17. Car. 2. c. 8. 4. & 

Ann. c. 16. and 5. Geo. 1. c. 13, prevented them from taking 
effect whenever they are mere matter of form, after a verdict has 
eſtabliſhed on which fide, in the opinion of the jury, the right 


in quenion lies. ä 


Co. Lit. 342. 75. In xs: ſignifies any thing ix being. Things are in law 
Ae, 532. diſtunguiſhed into thoſe that are 17 ee, and thoſe that are only 
in poſſe. Thus, any thing that is not in actual being, but may by 
. poſlibility exiſt, is ſaid to be in poſe, or in potentid; but what is 
apparent and viſible is alledged to be iz e, or actual being. A 
End, for inſtance, before it is born is in poſſe ; after it is born it 

is in efſe, or actual being. 


co. 17. 76. Ixxvrxpo is a word uſed in law proceedings to aſcer- 
Hob. 2. 6. 45- tain the meaning of any doubtful word or expreſſion, by averring 
5- Mod. 345- that the ſenſe appropriated to it is the true meaning. Thus, 
— 1 for inſtance, in an aQtion of flander, by ſpeaking of A. to B. 
Abridgement, ** He is a traitor,” it muſt be averred, under an innerdo in the 
253. declaration, that the pronoun he means the perſon A. and that 
And fee the traitor means that the ſaid 4. had been guilty of an offence 
King v. Horne, againſt the Gity of his allegiance : but an innnendo cannot ſo 
Cowper, 672. - | - 
and Rex. . enlarge the meaning of doubtful words as to render that certain 
Aylett, 1. Term Which was uncertain. Thus, if a man ſays of another, He hath 
Rep. 6g. where © burned my barn,” the innuendo cannot explain it to mean, 
the law reſpett- e my barn full of corn; for that is adding a new term, and 


ing innuendos is making the import of the words quite different from thoſe tha: 


Foy —_ were in fact ſpoken, 
©. apt, 77. Journiss AccounTs, dietæ computatæ, is a term in 
4. FR law thus underſtood : If à writ abates by the death of the 


2. Lilly, 8g, Plaintiff or-defendant, or by any defect of form, the ſurviving 

1. Lutw. 297, party ſhall have a new writ within as little time as he poſſibly 

Cro. Jac. 590. can after the abatement of the firk writ; and this is called 
having a writ by JOurmes "Gccounts, 


78. LE- 
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78. LEVANT ET COUCHANT are terms in law for Termes de la 
cattle that have been ſo long in the ground of another, that they Ley. 
Lave lain dewn and are riſen again to feed. The uſual time in 2: Lilly, 267. 


which cattle are ſaid to have been /zvant et couchant, is ſuppoſed w__ Init. 
to be 4 day an a night. N 3-Bl.Com.2 39% 


M. 


v9. MAINOUR, in a legal ſenſe, denotes the thing that a —_— 179. 
thief taketh away or ſtealeth; to that when it is ſaid that a thief is“ 3. 
taken in the mainour, it means that he is taken with the thing 
flolen in bis hands or poſſeſſion. 


N. 


80. NEGATIVE PREGNANT is a term in ſpecial pleading Dyer, 17. pl. 93+ 
Hgnifying a negative propoſition including an implied atfirmative. Nuchen, 2. 
Thus, if a declaration charge the defendant with having done (- ä 
an act on a particular day, or in a particular place, and he cn 
plead that he did not do it modo et forma, in the manner and 

form, as ſtated in the declaration, it may be implied affirmatively, 
that he did it in ſome other manner or form than that ſtated. 
Thus, alſo, if a man be charged with having aliezcd land, and he 
reply, that he hath not aliened in fee, this Is a n2gative pregnant, 
for he may have aliened ix tail. This mode of pleading is 
faulty, but there muſt be a ſpecial demurrer to a negative pregnant ; 
for the court will intend every plea to be good until the contrary 


appear. 


81. Nowtrxs Pox N is the py incurred for not paying — 8 1 
rent, &c. at the day appointed by the leaſe or agreement for 3 wg 4 
the payment thereof. 


$2. Nupe ConTRACT is a bare naked contract without a con- The Year Book, 
fideration ; it is alſo called zudum paZum. A conſideration is the Pig. 88. 
material cauſe of every contract or agreement, or that thing in Dyer, 3 
expectation of which each party is induced to give his conſent to Fitz. « Debt," 
what is ſtipulated reciprocally between both parties. Thus, if 126. 
one buy of me a houle or other thing for money, and no money Ld. Ray. * 
be paid, nor earneſt given, nor day ſet for payment, nor the thing 7 g- 
delivered; here no action lies for the money or the thing ſold, but Poul on Cad. 
the owner may ſell it to another if he will; for ſuch proviſions or tracts Vol. 1. 
contracts are deemed nuda pacta, there being no conſideration or p- 39% to 34+ 
cauſe for them but the covenants themſelves, which will not 
yield an action: and this ”_”=_ with the definition of audum 
pactum as given by the civilians, namely, nudum pattum oft ub; 
nulla ſubs/t cauſa preter conventionen. 


$3. PARA- 


| 
g 
| 
Y 


Ro. Ab get. 
No\ 's Max. 168. 
2. L on. 166. 
Cro. Car. 247. 
2. BI Com. 435 
11 Com. Dig: 


F. N. B. 135. 
2. Iuſt. 296. 
2. I. Conil. 60. 


Wood's Inſti- 
wites, 504. 

4- Init. 338. 
Hob. 18. 

1. Ro. Rep. 337. 


1. Co. 12g. 
Paym. 17. 
Co. Lit. 389. 
1. Bl. Com. 163. 


Lambard, 31g. 
Crompton, 62. 
Dalton, c. 46. 
2. Inſt. 193. 
1. Hawk. F.C. 
1 2. 

1 Bl. Com.; 43. 
4. Bl. Com 122. 


Co. L't. 14,13. 
. Co 42. 
ro. Car. 347- 
G6 


1. 
Bratton, bk. 2. 
10. 63. 


Britton, C. 119. 


Fleta, bk.6 


2. Lily's Abr. 
336. 

16. Hen. 2. pl. 10, 
Ha. des, 417. 
2. Co. go. 


& Co. £6. 
10. Co. 48. 


3. Tet m Rep. . 


A 
8;. PARAPHERNALIA is derived from the Greek lags, 


preter, and Sid, dos,. and ſignifies in law thoſe goods which a 
wife challenges over and abowe her dower or jointure, after her 
auiband's death; as furniture for her chamber, wearing apparel 
and jewels, which are not to be put into the inventory of her 
huiband's enects. a 


84. PaxAvall, per availi, ſignifies the loweſt tenant of the 


fee, or he who 1s immediate tenant to one who holds over an- 


other; and he is called tenant paravail, becauſe it is percAved 
that he hath preſt and avail by the land: 


85. PecvLiian ſignißes a particular pariſſt or chorch that 
hath juriſdiction within itſelf, and power to grant adminiſtration, 
probate of wills, &c. exempt from the ordinary. 


5- Mod. 239. 3. Bl. Com. 65. 


$6. Pztnaxcy, from the French verb prendre, to take, figni- 
fizs a taking or receiving: as 7/thet in pernancy are tithes taken, 
or that may be taken in kind. Thus, alſo, the perſon who receives 
or takes the proſits of lands; is called the pernor of the profits. 


87. Posss ComTaTus, the power of the county; which 
includes the aid and attendance of all knights; and other men 
above the age of fifteen, within the county ; but eccleſiaſtical 
perſons, and fuch as labour under any infirmity, are not com- 
pellahle to attend. This power is in the hands of the ſheriffs, 
who may call it ferth to enable them to execute the proceſs of. 
the law, and to do other acts for the furtherance of juſtice. 


88. Possgssio FRATRISs is where a man hath a ſon and a 
daughter by one woman or weater, and a /or by another woman 
or venter, and dies; if the firſt fon enter upon the eſtate of His 
father, and die ſeiſed without iſſue, the dangbter ſhall have the 
land as heir to her brother, although the ſon by the ſecond wenter 
is heir to the father; for poſoſed fratris de feodo fimplici fagit 


, fororem e hærenem but if the eldeſt fon die without iſſue, not 


having made an actual entry and ſeiſin, the younger brother by 
the ſecond wife, as heir to the father, ſhall enjoy the land, and 
not the. cr. 


89. Poss1BILITY is defined to be,“ an uncertain thing,” 
which may or may not happen; and a poſſibility is either near 
or remote, Thus, for inſtance, where an eftate is limited to one 
after the death of another, this is a near poſſibility ; but a limi- 
tation to a man if he ſhall marry A. and after 6 death ſhall 


marry B. 1s a poſſibility ſo remote, that the law pays no regard to it. 
It was formerly held that a poſfibility, mere right, or cheſe in 
action, oculd not be granted over; but it has been lately determin- 
ed, that @ fg coupled with an intereſt is deviſable. 

90. PosT8A 
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go. Pos rA is a term in law ſignifying the return of the 


judge, made upon the record; of what was done in the cauſe 
after the iſſue between the parties is joined. 


91. PRexDER is the power or right to take a thing before Sir Jobs Peters? 
it ig offered. | | Caſc, 1. Co. Rep. 
92. Parvres is a term fignifying the ſituation of thoſe who p. v. B. 115. 
are partakers, or have any intereſt in any action or thing, or g. Co. eg. 123- 

who ſtand in a certain relation to another. Of privies there are 4 Co. 123. 
five kinds :---1. Privies in blood; as the heirs, whether general _ 260. 

or ſpecial, to the ancglor. 2. Privies in repreſentation; as the Tide P 
executor to the tefiator, or the adminiſtrator to the inteſtate. of he King's 
3. Privies in eſtares ; as joint-tenants ; the donor tothe donec; the I Bench, p. 11,8. 
to the /e/ee, &c. So if a fine be levied, the heirs of him who levies 

it are privies. 4. Privies in contract; as when the leſſee affigns 

all his intereſt. 5. Privies of eſtate and contract; as when the 

leſſee aſſigns his intereſt, and the leſſor has not accepted che aſſignee. 


93. Prockein Aux, proximus amicus, is uſed in law for 1. Bl. com. 464 
him who is the next friend, or next of kin to a child in his 
nonage, and is theretore allowed to interpoſe in favour of the 
infant in the management of his affairs. 


Q 


94. QUE ESTATE fignifies auh, gate, and is a plea where Co. Lit. 191. 
one man n another to land, &c. lays that the ſame eſtate O0 46. 
ſuch other Lad, he has from him. Ihus, in guare impedit, the = e og 
plaintiff may alledge that two perſons were ſeiſed of the lands Lutw. — 
to which the advowſon was appendant in fee, and preſented to +. Mod. 232, 
the church, which afterwards became void; 40hich gate of the *- Mod. 144. 
faid two perſons he now has, and by virtue thereof preſented, &c. 8 

95. Quoar Hoc is often uſed in law pleadings and argu- 
ments to fignity, as to the thing named the law is ſo and fo, &c. 


R. 


96. REALTY is the abſtract of real, as diſtinguiſhed from 
perſonally. 


97. REecouye ſignifies the keeping back or topping ſome- 
thing which is 4 in law it 15 led for defalk — — _ 22 
Thus, if a perſon hath a rent of ten pounds iſſuing out of Dver, 3. 
certain lands, and he diſſeiſes the tenant of the land, if the *- Cro. 196, 
diſſeiſee recover the land and damages, the diſſeiſor ſhall recoupe 
the rent in damages. | 


98. SCI. 


341 | TERMS. OF LAW; 


8. 


See Lord Ho» 98. SCILICET, an adverb fignifving that is to ſay; jo wit, 

bart's Reports, Ttis not a direct and ſeparate clauſe, nor a direct and intire Clauſe, 

Ps e eo, but intermedia : neither is it a ſubſtantive clauſe of itſelf, 

* Jac. 516, but is mede uſe of to uſher in the ſentence of another, and to 
particularize that which was too general before, or to explain 
that which was doubtful and obſcure, But it muſt neither in- 
creaſe nor diminiſh, for it gives nothing of itſelf. It may, 
however,*make a reſtriction, where the precedent words are not 
fo very expreſs but that they may be reſtrained. 


Shepherd's Epi- 99. Tax TAMov vr is where one ching amounts to another. 
tome, 1190 and then it is all one as if it were the fame: Thus, a legt ard 
releaſe amount to a fefment. 


| U. 
2. Lilly, 69 100. VARIANCE ſignifies any alteration of a thing before 


Cro. J. c. 479. laid in a — or where a declaration in a cauſe differs from the 
writ, or from the deed on which it is founded. ; 


9. Co. 70. 101. Uxcors Pz15T is a plea in nature of a plea in bar. 
g-Bl.Com.g01: Thus, in an action of debt on bond, the defendant may plead 
that he tendered the money at the day and place, and that there 
was nobody there to receive it, and that he is alſo i ready to 

| pay the ſame. | 


PPPAPAPS>S> S>>tFiatbS>Smptlkm> pm. 


Termes de Ley, 102. Voir Dine is the name of a particular oath adminiſter- Af 
881. ed to a witneſs, that he ſhall ſay the truth, whether he is fo far 
intereſted in the cauſe that he ſhall get ot loſe any thing by the A; 
event. . Ag 


W. Al 


Termes de Ley, 103. WITHERNAM is the taking or driving a diſtreſs to a Al 
590. hold, or ont of the county, ſo that the ſheritf cannot upon All 
replevin make delivery thereof to the party diſtrained. An 


THE END. Api 
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Abſque hoc SS $32 
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Act of Parliament — 
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Addition - $32 
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American Colonies x79 
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Appearance to actions 379 
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Apprenticeſhips - 43d 
Approve ment of common $533 
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his court 495 
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Bail in criminal caſes 467 
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Bail- bond 4 178 
Bailiffs - 22 240 
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Chira!ry, court of 498. J. 578 
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Judgment, civil 389 


udgment in criminal caſes 481 
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Knight, ſeveral dignitis; of 222 
], ABOVRERS 224. 240 

Laity 219 
Lanca ſter, duchy of, } its courts 
503 

Land . * 47. 249 
Land-taaz - 203 
1 - 308 
Larceny - 442 
Law, civil — 119 
Law, common — 14 
Law of God - 15 
Law of human nature 5 
Law Latia — 1/50 
Law of nations . 3 
Law of nations, offences again(t 
400 

Law of reaſon. — 16 
Law of religion - 6 


Law of revealed religion $ 
Law of the Twelve Tables 122 


Law of the univerſities 137 
Lay corporations — 237 
Lade ſtealiug — 449 
Lenſe — 313 


Leaſe and releaſe 3 
Legicy — — 247 


Legatine eomfiturions 131 
Leges - 124 
| 3 ar & ani — $44 


Levarifacias » Page 342 


Leyying war * = king 40 
Lewdneſs * | * — 
Lex butia . 123 
Lex Cornelia - 13. 
Le non ſcridta =» 13. 14 
x ſcripta 1 12 156 
Libels - 353-427 
Liberty — — 185 
_ — - 181 
terary property 333+ $3z 
Livery of ſei - 312 
Locks on rivers, deſtroying, Kc. 
46 
London, courts of - go6 
Looms, injuring - 463 
Lords ipiritual and —_— 157 
Lunatics - - 184 
MAPMAN - 64. 1% 
Mainour - $41 
Maintenance - 420 
Malicious miſchief 458 
Malicious proſecution 364 
Malicious ſliooting 439 
Malt tax . 203 
Man, iſland of - 177 
Mandamus, writ of 375 
Manſlaughter - 437 
Maritime court 499 
Maritime law — 133 
Maritime ſtate — 1226 
Market - 187 
Market, clerk of, his court 528 
Market overt - 349 
Marquis - 219 
Marriage - - 242 


Marriage clandeſtine - 422 
Marriage forcible - 473 
Marriage improvident 433 


Marfſhalſea, court of - 502 
Maſter and fervant 239%. 241 
Maſter, injuries to 444 
MAXIMS AND ILLUSTRATIONS 
Mayhem 4 257+ 439 
Meni ſervants - 239 
Merchants, cuſtom of 2 
Military conrts . 498 
Military law — 135 
Military ſtate — 223 
Military tenures — 164 
Militia - - 225 
Mines — 205 


Maney, deſtroying the l 40 
Miſbehaviour au an office 365 


Miſdemeanor - 393 
Miſpriſion 415 
Monopolizing - 470 
Monftrans ds droit 374 
Morality - — - 
Mortgage — — 291 


Mortuaties - 335 
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INDE x. 


Moſa-trooping Page 462 
urder - - 438 
Mute, ſtanding — 470 
NATIONAL debt + 205 
Natural religion - 2 
Natural born ſubjects 94. 207 
Naturalization. . 212 
Nature, law of 


5 
Negative pregnant $41 


Negligence or folly +» 358 
Niſi prius, courts of 494 
Nomine pane — 541 
Nonconformity 5 397 
Not yuilty, plea of 473 
Novels in the civil law 129 
Nude contract 31. 338. 541 
Nuncupative teſtament 343 
QBI*cTs OF THE LAws OF 

ENGLAND — 181 
Ohligat ion or bond 320 
Obſtructing proceſs 416 
Occupancy - 302. 332 
Offices — - 285 
Otfices and penſions, duty on 204 
Orchards, robbing 447 
Original writ 0 376 
Orphans, court of $07 
Overſeers of the poor 232 
Overt act of treaſon 407 
Owling - 427 


Oyer and Terminer, court of 521 


PALACE court ES... 
Palatine counties, their courts 


505 

Panel of jurors - 386 
Papirian code - 121 
Paraphernalia - $42 
Paravail, tenant — oo 
Parceners — 300 
Pardon - - 473 
Parent and child - 244 
Parifh - P 168 
Pariſh clerk - 219 
Park - - 287 
Parliament — 136. 197 
Parliament, high * of 514 
Parſon - 215 
Partition 314 
Partridges and pheaſauts 157 
Patronage 266 
Peace, offences againſt the public 
G 423 

Peculiar — 842 
Peculiars, court of 446 
Peers 191. 319 
Peers, houſe af 157+. 494 
Peers, how created, &. 227 
Penal ſtatutes - 165 
Perjury - — — 421 
Pernancy — $42 


Perpetual edig - 123 


Perſon, i ps to Page 353 
- 


Perſon, offences againſt 436 
Perſons in their matures Capaci- 
ties 1817 


Perſons in their- relative capa- 
p Citics p bt 137 
etition of rig . 374 
Petty bag office . 32 
Petty conſtables | - 230 
Piet y — - * 6 
Piepoudre, court of 438 
iracy - | 401 
PLACES SUBJECT Ta Tus Lawe 
OF ENGLAND — 167 
Plea and pleadings 380. 471 
Plebiſcita 124 
Political law AS abt 
Polygamy 14498 433 
Poor and poor laws 233 
Popery and papiſts, reaſons re- 
lating to 411 
Poſſe comitatus - 542 
Poſliffin fratris * 1h, 
Poſſibility - ih. 
Po/tea - — $43 
Poſt duty — 204 
Pow-dyke, cutting 461 
Præcipe * 326. 376 
Premunire Ee 415 
Prætor's edicts — 125 
Precedence, table of 224 
Preuder 1 543 
Prerogative court 497 


Prerogative, felonies againſt 412 
Prerovative, property by 332 


Preſcription - 307 
Pre ſentment of offences 409 
Pre ffing ſeamen 226. 358 
Preter der and his ſon, treaſons 

relating to — 411 
Principal and acceſſary 395 
Priſon breaking - 427 
Private act of Parliament 163.3217 
Private wrongs 349 


ny ſtealing from the per- 
457 
Privately ſtealing from d ſhops ib. 


Pri vies 543 
Privy Covncit - 19; 
Proceſs, civil - 377 
Proceis criminal . 459 
Prochein amy — 543 
Profaneneſs » 398 
Profits of courts - 200 
Prohibition, writ of 375 
Promiſſory note - 341 
Property, rcal and perſonal 249. 


330 
Property, injurſes to perſonal 442 


Prophecies, pretended 427 
Province * - 168 
Provincia! conſtitutions 133 


Public act of Paihiament 1253 
Purchaſe — - 336 
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INDE x. 
UALIFICATIONS for kill- 


ing game Page 141 
Luare impedit — 372 
Quarantine, irregularity in 432 
One eil ate - 397+ 543 
Queen . 189 
road hoe — $43 
Qs cuarranto, writ of 374 
Ribas of women 439 

_ 164 
Realty 843 
Rebutter and fur-ecbutter 332 
Reeognizance - 320 
Record - - 321 


Record, court of - 436 
Record, debt of - 341 


Records, embezzling 415 
Record, trial by = 334 
Recoupe - - $43 
Recovery, common 325 
Rector of a church 215 
Regard, court of 550 


Rejoinder and ſur-rejoinder 382 
Relative rights and duties 239 


Releaſe of lands 314. 31% 
Religious impoſtures 398 
Remainder - 293 
Remainders, abſolute and con- 

tingent - 295 
r 238 
Replerin - _ 
Replication at law 382 
Reprieve - 485 
Repucation - 137 
Requeſts, court of 507 
Reicripts of the Emperor 127 
Reſcous, writ of 365 
Reſcue — 1 417 
Rejyonſa Srafentues „ 

cverlion 297 
Review, commiſſion of 497 
Reviling church ordinances 397 
Revocation of uſes 379 
Ridings - 169 


Right of poſſeſſion. and property 


301. 


Riot and riot act — 423 


Rivers, thefts on navigable 454 
Robbery . 454. 


Robbing lodgings — 444 
Robving the mail — 446 


Routs — - 423 
Royal fiſh. . 200 
S dardeze breaking = 398 
— 454 

1 « : 

— duty — 203 


Sark, ifland of, - 179 
Scandalum magnatum 333 
$1iet, - * 


Sc ire factas — Page 37% 
Scotland =—- - 171 
Seamen's wages - 162 
Seiſin _ © 312 
Self murder - 457 
Servants 
Servants emberzling their mat. 
ters“ goods 444 
Servants of the Poſt-office 445 
Servants, tax on — 205 
Sc ron ot the peace, court of $22 
Settlement, act of - 190 
Sewers, court of, = + 5@t 
Sex - — 162 
Sextons - — 219 
Sheriſt. - . 168, 227 


Sheritf's court in London 06 
Sherilf's tourn 0 
Ships in diſtreſs, plundering 450 
Ships, malicioufly deſtroying459 


Shipwreeks — 200 
Shire - - 168 
Shrubs, ſtealing and deftroying 
445 
Linden - - 309 
Sinking fund — 206 
Slaader * * 


353 
Sluices on rivers, deſtroying 461 
Smuggling = - 428 


Society, its nature - 8 
Sole corporations - 236 
Sole tenants — 2989 
Special bail - — 
Special cuſtom - 27. 
Special juriſdiction, courts Tas 
Special plea - - 380 
Special writ of execution 390 
Stamp dutics - 204. 
Stannary court - 80 
STATUTE Law — 166 


Statute merchant and ſtatute 
ſtaple . 203. 321 
Stepney 2nd Hackney, court of 


509 

Steward — 240 
Steward' court - 829 
Steward of the houſehold, his 
court ib. 
Stolen goods, receiving — 418” 
Subject - - 20% 
Succeſſion . 335. 346 
Summons - 277 
Sunday, mo juridical day 4% 
Surrender . 315. 328 
- Surveyors of highways 232 
Swans, ſtealing - 1494 


Swainmote, court of +- 8c 


TAL, aſter pollibility of iſſue 
extinct 235% 
Tail general and ſpecial 232 
34% Tantamoununt 4 
Ta m,-- 


INDE X; 
Violating the rights of emtbaſ. 


Temporalitie&of biſhops Page 44 
Temporal ſtate . 

Tenants in common > 
Tenant in dower - 257+ —— 


Tenant by «legit . 393 
Tenant by the courteſy of Eng- 
land s 356 
Tenement 249 
Tenters, ſtealing cloth from 453 
Tais OF The LAW 331 
Teſtament - 343 
Teſte of writs - 376 
Theft- bote — 413 
Turcatening letters 424 
Timber trees, ſtealing ad c- 
ſtroying — 447 
Tithes — 199. 267 
Titbing — 169 
Title to lands — 101 
Tolls — 187 
Tower Hamlets, court of 508 
Town - 169 
Trade, offences againſt 427 
Tradeſmen - 224 
Tranſportation, returning from 
417 
Treaſurer of the county 230 
Treaſure trove - 201 


Trees, ſteating and deſtroying 447 
Treſpaſs on the caſe - 366 
Treſpaſs, vi et arniis = ib. 


Trial - - 384- 473 
Trover and converſion, action of 
361 

Truce breaking - 400 
Trufts - — 319 

| Turnpikes deſtroying + 459 


JAGRANTS - 472 
4 —_— by - 98. 644 

egetables, ſtcaling + 448 
Verdict — 389. 480 
Vicar . -: - wo} 


fadors - Page 4or 
Violent preſumption «<« 389 
Viſcount - - 120 
Viuuni Vadi . - 290 
Uncore pri ſt — $44 
Under-ſheriff - 228 
Union, articles of - 170 
Univerſity, courts of 510 
Voir dire, oath of — 464 
Voucher and vouchee in reco- 

verics - - 326 
Uſes and truſts - 


317 
Uſes, covenant to ſtand ſciſed to 


3 
Uſes, deeds to lead or deckare 315 


18 


Uſury — 428 
WAGER of Law - 385 

Waifs — „ 
Wales - - 170 
Wales, courts of - 804 
Wapentake - - 169 
Warren - — 2835 
Waſte - — 308 
Waäſte, writ of » - 171 
Ways - - 284 
Wight, Isle of - 179 
Wild ducks, geeſe, &c. 162 
Wills and teſtaments 243 
Window tax . 204 
Wine licences — 199 
Witchcraft » — 3298 
Withernam - 164. $44 
Witneſſes — 104. 475 
Witneſſes, trial bß 3383 
Writ — - 176 
Writ of Dower _ 370 
Writ of Right + 369 
Written Will . 344 
Y EOMEN - 224 
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